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PREFACE. 


The  preparation  of  the  first  edition  of  this  work  was  commenced 
in  the  belief  that  a  small  volume,  combining  some  of  the  most 
important  of  the  elementary  principles  of  the  law  with  the  out- 
lines of  practice  under  the  Code,  might  be  deemed  -tvorthy  of  a 
place  on  the  shelf  of  the  law  studekt.  It  was  thought  that,  to 
the  solitary  student  in  the  office  of  the  practicing  attorney,  it 
might  be  useful  in  inducing  a  more  methodical  and  systematic 
course  of  study  ;  that  to  the  student  in  the  law  school,  it  would 
be  useful  in  begetting  a  habit  of  applying  theory  to  questions 
of  fact ;  and  that  to  both,  it  might  prove  a  convenient  means  of 
testing  the  extent  and  accur.acy  of  their  knowledge  of  legal  prin- 
ciples and  the  rules  of  practice. 

The  favor  with  which,  the  first  edition  was  received  by  law 
students  has  proved  that  these  expectations  were  well  founded, 
and  has  induced  the  publishers  to  prepare  a  second  edition  adapted 
to  the  present  law  and  practice  in  this  State.  Hoping  that  this 
edition  will  meet  with  the  same  kindly  reception  that  was 
accorded  to  its  predecessor,  it  is  submitted  to  the  consideration 
of  the  future  members  of  the  bar. 

EDWIN  BAYLIES. 

Johnstown,  N.  Y.,  June  29th,  1888. 
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CHAPTER   I. 

LAWS  IN  GENERAL. 

1.   What  is  meant  hy  "  Zaw,"  in  its  most  general  and  comprehen- 
hensive  sense  ? 

In  its  most  general  and  comprehensive  sense,  the  term  law 
signifies  a  rule  of  action,  and  is  applied  indiscriminately  to  all 
kinds  of  action,  whether  animate  or  inanimate,  rational  or  irra- 
tional. So,  a  general  definition  of  the  word  law  has  been  given 
as  the  command  of  a  superior.     1  Shars.  Bl.  Com.  38,  39,  note. 

3.  In  its  more  limited  and  usual  signification,  what  is  to  he  un- 
derstood by  the  word  law  ? 

Law,  in  its  more  confined  sense,  has  reference  to  human  con- 
duct, and  has  been  defined  to  be  "  a  rule  of  human  action,  pre- 
scribed and  promulgated  by  sovereign  authority,  and  enforced  by 
sanction  of  reward  or  punishment."     Best  on  Evidence,  Int.  1. 

.  3.    What  is  that  law  called  by  which  a  particular  State  or  nation 
is  governed  ? 

The  law  which  governs  a  particular  State  or  nation  is  called 
municipal  or  em'Maw,  and  is  defined  to  be  a  rule  of  civil  conduct 
prescribed  by  the  supreme  power  in  the  State.  1  Shars.  Bl.  Com. 
44 ;  1  Kent's  Com.  446. 

4c,    What  is  meant  by  the  sovereign  or  supreme  power  in  a  State  ? 
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By  the  sovereign  power  is  meant  the  power  to  make  laws, 
for,  wherever  that  power  resides,  all  others  must  conform  to  and 
be  directed  by  it,  whatever  appearance  the  outward  form  and 
administration  of  the  government  may  put  on.  This  sovereignty 
or  supreme  power  in  every  State  resides  ultimately  in  the  body 
of  the  j)eople.     1  Shars.  Bl.  Com.  49,  note. 

5.  Of  what  is  municipal  law  composed  f 

Municipal  law  is  composed  of  written  and  unwritten,  or 
statute  and  common  law.     1  Kent's  Com.  446. 

6.  What  does  the  unwritten,  or  common  law,  include  ? 

It  includes  those  principles,  usages  and  rules  of  action,  ap- 
plicable to  the  government  and  security  of  person  and  property, 
which  do  not  rest  for  their  authority  upon  any  express  and  pos- 
itive declaration  of  the  will  of  the  legislature.  These  rules  and 
maxims  receive  their  binding  power,  and  the  force  of  laTrs,  by 
long  and  immemorial  usage,  without  any  legislative  act  or  inter- 
ference. 1  Shars.  Bl.  Com.  64 ;  1  Kent's  Com.  472  ;  2  Wait's  Act. 
&  Def.  280. 

7.  What  is  statute,  or  written  law  f 

Statute,  or  written  law,  is  the  express  written  will  of  the 
legislature,  rendered  authentic  by  certain  prescribed  forms  and 
solemnities ;  and  it  is  a  principle  in  the  English  law  that  an  act 
of  parliament,  delivered  in  clear  and  intelligible  terms,  cannot 
be  questioned,  or  its  authority  controlled,  in  any  court  of  justice. 
1  Kent's  Com.  446  ;  1  Shars.  Bl.  Com.  91  ;  Potter's  Dwarris  on 
Statutes,  44. 

8.  Does  this  principle  in  the  English  law,  as  to  the  omnipotence 
of  parliament,  prevail  in  the  United  States  ? 

■  It  does  not ;  for  the  law  with  us  must  conform,  in  the  first 
place,  to  the  constitution  of  the  United  States,  and  then  to  the 
subordinate  constitution  of  its  particular  State,  and,  if  it  infringes 
the  provisions  of  either,  it  is  so  far  void.  If,  however,  there  be 
no  constitutional  objection  to  a  statute,  it  is  with  us  as  absolute 
and  uncontrollable  as  laws  flowing  from  the  sovereign  power 
under  any  other  form  of  government.  1  Kent's  Com.  448  ; 
Potter's  Dwarris  on  Statutes,  45. 
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9.  Have  our  courts  of  justice  a  right  to  pronounce  whether  a 
statute  he  or  be  not  constitutional  ? 

They  have  ;  and  it  has  become  a  settled  principle,  in  the  legal 
polity  of  this  country,  that  it  belongs  to  the  judicial  power,  as  a 
matter  of  right  and  of  duty,  to  declare  every  act  of  the  legislature, 
made  in  violation  of  the  constitution,  or  of  any  provision  of  it 
null  and  void  when  the  question  of  the  constitutionality  of  the 
act  is  properly  before  a  court  for  determination.  1  Kent's  Com 
450. 

10.  Does  the  fact  that -part  of  a  statute  is  unconstitutional  au- 
thorise a  court  to  adjudge  the  remainder  void  ? 

It  does  not,  unless  the  provisions  are  so  interdependent  that 
one  cannot  operate  without  the  other,  or  are  so  related  in  sub- 
stance and  object  that  it  is  impossible  to  suppose  that  the  legis- 
lature would  have  passed  the  one  without  the  other.  People  v. 
Kenney,  96  N.  Y.  294. 

11.  When  does  it  become  the  duty  of  a  court  to  decide  as  to  the 
constitutionality  of  a  statute  ? 

Only  when  the  question  is  directly  and  necessarily  involved 
in  the  issue  presented  to  the  court  for  determination.  A  statute 
is  assumed  to  be  valid  until  some  one  complains  whose  rights  it 
invades.  Cooley  on  Const.  Lim.,  163 ;  People  v.  Brooklyn,  etc.. 
By. Co.,  89  N.  Y.  75. 

13.    Grive  the  distinction  between  public  acts  and  private  acts. 

A  public  act  is  a  universal  rule  that  regards  the  whole  com- 
munity, while  private  acts  are  those  which  concern  only  a  par- 
ticular locality,  thing  or  class  of  persons.  Generally  speaking, 
statutes  are  public ;  and  a  private  statute  may  rather  be  consid- 
ered an  exception  to  the  general  rule.  Potter's  Dwarris  on 
Statutes,  62 ;  1  Kent's  Com.  459 ;  1  Shars.  Bl.  Com.  85. 

13.   Can  an  act  he  general  which  relates  to  particular  persons 
or  things  ? 

It  can.  A  law  relating  to  particular  persons  or  things  as  a 
class  may  be  general,  while  one  relating  to  particular  persons  or 
things  of  a  class  may  be  local  and  private.  Matter  of  Church, 
92  N.  Y.  1. 


4  Laws  ix  General. 

14.  When  Joes  a  statute  take  effect? 

It  is  now  the  settled  rule  that  a  statute,  when  duly  made, 
takes  effect  from  its  date,  when  no  time  is  fixed.  In  this  State  it 
is  provided  that  every  law,  unless  a  different  time  be  prescribed 
therein,  shall  commence  and  take  effect  throughout  the  State  on, 
and  not  before,  the  twentieth  day  kfter  the  day  of  its  final  pas- 
sage as  certified  by  the  Secretary  of  State.  1  Kent's  Com.  454  ; 
Potter's  Dwarris  on  Statutes^Ol ;  1  Rev.  Stat.  (7  Ed.)  433, 
§12. 

15.  From  whence  did  we  derive  the  chief  lody  of  American  com- 
mon law  ? 

,It  was  imported  by  our  colonial  ancestors,  as  far  as  it  was  ap- 
plicable, and  was  sanctioned  by  royal  charters  and  colonial  stat- 
utes. It  is  also  the  established  doctrine  that  English  statutes, 
passed  before  the  emigration  of  our  ancestors,  and  applicable  to— 
our  situation,  and  in  amendment  of  the  law,  constitute  a  part  of 
the  common  law  of  this  country.  1  Kent's  Com.  473 ;  Potter's 
Dwarris  on  Statutes,  43 ;  2  Wait's  Act.  &  Def.  282.  ' 

16.  What  portions  of  the  law  of  England  were  adopted  by  the 
State  of  New  York? 

By  the  constitution  of  1777,  it  was  declared  that  such  parts 
of  the  common  law  of  England,  and  of  the  statute  law  of  Eng- 
land and  Great  Britain  as,  together  with  the  acts  of  the  colonial 
legislature,  formed  the  law  of  the  colony  on  the  19th  of  April, 
1776,  should  continue  to  be  the  law  of  the  State,  subject  to 
alteration  by  the  legislature.  Such  parts  as  are  repugnant  to  the 
constitution  are  abrogated.  Potter's  Dwarris  on  Statutes,  43 ; 
2  Wait's  Act.  &  Def.  282. 

17.  Where  is  the  best  evidence  of  the  common  law  to  be  found  ? 
It  is  to  be  found  in  the  decisions  of  the  courts  of  justice,  con- 
tained in  numerous  volumes  of  reports,  and  in  the  treatises  and 
digests  of  learned  men,  which  have  been  multiplying  from  the 
earliest  periods  of  the  English  history  down  to  the  present  time. 
The  reports  of  judicial  decisions  contain  the  most  certain  evi- 
dence, and  the  most  authoritative  and  precise  application  of  the 
rules  of  common  law.  1  Kent's  Com.  473  ;  2  Wait's  Act.  &  Def. 
285. 
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18.  To  what  extent  is  a  decision  upon  a  point  of  law,  arising  in 
any  given  case,  binding  as  autJionty  in  a  similar  case  ? 

If  a  decision  has  been  made  upon  solemn  argument  and 
mature  deliberation,  the  presumption  is  in  favor  of  its  correct- 
ness ;  and  the  judges  are  bound  to  follow  that  decision  so  long  as 
it  stands  unreversed,  unless  it  can  be  shown  that  the  law  was 
misunderstood  or  misapplied  in  that  particular  case.  1  Kent's 
Com.  475,  476 ;  2  Wait's  Act.  &  Def.  287. 

19.  Of  what  parts  may  every  law  he  said  to  consist? 

Every  law  may  be  said  to  consist  of  four  parts.  1.  The 
declaratory,  which  defines  the  rights  to  be  observed  and  the 
wrongs  to  be  eschewed  ;  2.  The  directory,  by  which  the  subject 
is  instructed  and  enjoined  to  observe  those  rights,  and  to  abstain 
from  the  commission  of  those  wrongs ;  3.  The  remedial,  which 
points  out  a  method  to  recover  private  rights  or  redress  private 
wrongs ;  4.  The  sanction,  or  vindicatory  branch  of  the  law,  which 
specifies  the  evil  or  penalty  incurred  by  such  as  commit  any 
public  wrong,  and  transgress  or  neglect  their  duty.  1  Shars. 
Bl.  Com.  54. 

20.  What  is  to  he  understood  hy  the  Roman,  or  civil  law,  as 
distinguished  from  the  common  law  ? 

By  the  Roman,  or  civil  law,  is  generally  understood  the  civil 
or  municipal  law  of  the  Roman  empire,  as  comprised  in  the  in- 
stitute, the  code,  and  the  digest  of  the  Emperor  Justinian,  and 
the  novel  constitutions  of  himself  and  gome  of  his  successors.  It 
constitute?  the  principal  basis  of  the  unwritten  or  common  law 
of  most  of  the  states  of  Europe,  of  the  Spanish  American  States, 
and  one  of  the  United  States,  namely,  Louisiana.  1  Shars.  Bl. 
Com.  81 ;  1  Kent's  Com.  515. 

21.  What  is  the  fairest  and  most  rational  method  of  intervreting 
statutes  ? 

By  seeking  the  intention  of  the  legislature  at  the  time  of  the 
passage  of  the  act,  by  the  aid  of  those  signs  which  are  the  most 
natural  and  probable  indications  of  legislative  intent.  These  signs 
are  either  the  words,  the  context,  the  subject-matter,  the  effects 
and  consequence,  or  the  spirit  and  reason  of  the  law.  1  Shars. 
Bl.  Com.  59 ;  Potter's  Dwarris  on  Statutes,  175,  179. 
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22.  In  construing  a  statute,  in  what  ser^se  are  words  generally 
to  he  understood  ? 

They  are  generally  to  be  understood  in  their  usual  and  best 
known  signification.  Terms  of  art,  or  technical  terms,  must  be 
taken  according  to  their  acquired  use  in  art,  trade  and  science. 
If  the  sense  of  the  words  is  still  in  doubt  their  meaning  may 
be  established  from  the  context.  The  title  of  an  act  may  be  re- 
sorted to  as  an  aid  to  the  interpretation  of  the  meaning  of  the 
act.  People  v.  Wood,  71  N.  Y.  371  ;  1  Shars.  Bl.  Com.  59,  60  ; 
Potter's  Dwarris  on  Statutes,  188  ;  1  Kent's  Com.  462. 

23.  Have  our  courts  the  power  to  declare  a  legislative  act  void 
because  it  conflicts  with  their  opinion  of  natural  rights  or  Justice  ? 

They  have  not.  All  that  they  can  do  with  odious  statutes  is 
to  chasten  their  hardness  by  construction,  for  the  legislature 
possesses  a  right  certainly  equal,  if  not  superior,  to  that  of  the 
courts  to  determine  what  laws  are  consistent  with  the  abstract 
principles  of  natural  justice.  Potter's  Dwarris  on  Statutes, 
79,  81. 

24.  What  is  the  general  rule  as  to  the  construction  of  penal  stat- 
utes ? 

Penal  statutes  must  be  construed  strictly  ;  but  they  are  to 
be  construed  strictly  in  the  sense  that  the  case  in  hand  must  be 
brought  within  the  definition  of  the  law,  but  not  so  strictly  as  to 
exclude  a  case  which  is  within  its  words  taken  in  their  ordinary 
acceptation ;  that  is,  there  is  no  peculiar  technical  meaning  to  be 
given  to  language  in  penal,  more  than  in  remedial  statutes.  1 
Shars.  Bl.  Com.  88,  note  29 ;  Potter's  Dwarris  on  Statutes,  246. 

25.  What  other  kinds  of  statutes,  besides  penal  statutes,  are 
construed  strictly  f 

Laws  made  in  derogation  of  common  right  are  to  be  con- 
strued strictly,  as,  for  example,  statutes  for  any  cause  disabling 
any  person  of  full  age  and  sound  mind  to  make  contracts.  So 
statutes  conferring  exclusive  privileges  on  corporations  or  in- 
dividuals fall  under  .this  rule.  In  the  same  class  are  statutes 
which  impose  restrictions  on  trade  or  common  occupations,  or 
which  levy  a  tax  upon  them.  So  a  statute  conferring  authority 
to  impose  taxes,  or  exempting  property  from  taxation,  or  involv- 
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ing  the  liberty  of  the  citizen,  must  be  construed  strictly.  Pot- 
ter's Dwarris  on  Statutes,  251,  259;  1  Shars.  Bl.  Com.  88, 
note  29. 

26.  What  is  the  general  rule  as  to  the  pleading  of  statutes  ? 
Courts  of  law  are  bound  to  take  notice  judicially  and  ex  of- 
ficio of  a  public  act,  without  its  being  particularly  pleaded  or 
formally  set  forth  by  the  party  who  claims  advantage  under  it ; 
but  private  acts  must  be  specially  pleaded,  otherwise  the  judges 
will  take  no  notice  of  them.  Potter's  Dwarris  on  Statutes,  52, 
53 ;  1  Kent's  Com.  460. 

27.  What  is  to  be  understood  hy  international  law,  or  the  '•'•law 
of  nations  f  " 

By  this  law  we  are  to  understand  that  code  of  public  in- 
struction which  defines  the  rights  and  prescribes  the  duties  of 
nations  in  their  intercourse  with  each  other.  According  to  the 
observation  of  Montesquieu,  it  is  founded  on  the  principle  that 
different  nations  ought  to  do  each  other  as  much  good  in  peace, 
and  as  little  harm  in  war,  as  possible,  without  injury  to  their  true 
interests.     1  Kent's  Com.  1,  2 ;  1  Shars.  Bl.  Com.  43. 

28.  Mow  is  this  law  enforced  ? 

It  is  enforced  by  the  censures  of  the  press,  and  by  the  moral 
influences  of  those  great  masters  of  public  law  who  are  consult- 
ed by  all  nations  as  oracles  of  wisdom.  It  is  likewise  enforced 
by  the  sanctions  of  municipal  law.     1  Kent's  Com.  181. 

29.  Of  what  does  the  body  of  international  law  principally  con- 
sist ? 

International  law  is  a  complex  system,  composed  of  various 
ingredients.  It  consists  of  general  principles  of  right  and 
justice,  equally  suitable,  to  the  government  of  individuals  in  a 
state  of  natural  equality,  and  to  the  relations  and  conduct  of 
nations;  of  a  collection  of  usages,  customs  and  opinions,  the 
growth  of  civilization  and  commerce  ;  and  of  a  code  of  conven- 
tional or  positive  law.     1  Kent's  Com.  3  ;  1  Shars.  Bl.  Com.  43. 

30.  Upon  what  foundations  are  all  human  laws  based? 

All  human  laws  are  based  upon  two  foundations,  namely, 
the  law  of  nature  and  the  law  of  revelation ;  that  is  to  say,  no 
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human  laws  should  be  suffered  to  contradict  either.  With  regard 
to  such  points  as  are  not  indifferent,  human  laws  are  only  declar- 
atory of,  and  act  in  subordination  to,  the  two  former.  1  Shars. 
Bl.  Com.  42. 
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CHAPTER  II. 
PERSONAL  RIGHTS. 

1.  Into  what  two  classes  are  the  right  of  persons  divided  ? 
The  rights  of  persons  are  usually  treated  by  text  writers  as 

being  either  (1)  absolute,  that  is,  such  as  belong  to  men  consid- 
ered merely  as  individuals,  or  single  persons,  or  (2)  relative,  or, 
in  other  words,  such  as  arise  from  the  civil  and  domestic  rela- 
tions.    1  Bl.  Com.  123 ;  2  Kent's  Com.  1 ;  1  Wait's  Act.  &  Def .  1, 

2.  What  phrase  does  Blaekstone  use  as  embracing  all  the  absolute 
rights  of  man  f 

Blaekstone  treats  the  absolute  rights  of  persons  as  being  that 
which  in  common  parlance  is  known  as  the  natural  liberty  of 
mankind.     1  Bl.  Com.  125. 

3.  What  is  the  distinction  between  natural,  and  political  or  civil 
liberty  ? 

Natural  liberty  consists  in  the  power  of  acting  as  one  pleases, 
subject  to  no  restraint  or  control  beyond  that  imposed  by  the 
laws  of  nature.  Political  or  civil  liberty  is  natural  liberty  so  far 
restrained  by  human  laws  as  is  necessary  and  expedient  for  the 
general  advantage  of  the  public.     1  Bl.  Com.  125. 

4.  When  does  the  individual  surrender  his  natural  liberty,  and 
subject  his  absolute  rights  to  such  restraints  or  limitations  as  are 
consistent  with  perfect  civil  liberty  ? 

When  he  leaves  the  savage  state  and  enters  into  society, 
claiming  and  receiving  the  protection  of  the  laws  by  which  it  is 
governed.  His  right  to  act  as  he  pleases  still  remains  absolute, 
except  in  those  particulars  wherein  the  public  good  requires  some 
direction  or  restraint.     1  Bl.  Com.  125,  126. 
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5.  State  generally  what  you  understand  to  he  absolute  rights  of 
individuals. 

They  are  (1)  the  right  of  personal  security ;  (2)  the  right  of 
personal  liberty ;  (3)  the  right  of  private  property ;  and  (4)  the 
right  to  the  free  exercise  and  enjoyment  of  religious  profession 
and  worship.     1  Bl.  Com.  129 ;  2  Kent's  Com.  1,  34. 

6.  What  do  you  understand  ly  the  right  of  personal  security  ? 
The  right  of  personal  security  consists  in  a  person's  legal 

and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his  body,  his 
health,  and  his  reputation.     1  Bl.  Com.  129. 

7.  When  will  a  person  he  justified  in  taking  the  life  of  an- 
other ? 

Homicide  is  justifiable  when  necessary  for  self-defense,  or 
in  defense  of  near  relations,  or  against  persons  attempting  to 
commit  a  known  felony  against  one's  person,  habitation  or  prop- 
erty. 1  Bl.  Com.  130  ;  2  Kent's  Com.  15  ;  1  Wait's  Act.  &  Def. 
53  ;  6  id.  120. 

8.  Why  is  the  term  "  natural  life  "  sometimes  employed  in  con- 
veyances of  life  estates,  and  what  is  the  origin  of  the  use  of  the 
word  natural  in  that  connection  ? 

The  life  of  a  person  may  be  considered  as  legally  at  an  end, 
either  when  actual  death  occurs,  or  when,  though  living,  the  law 
adjudges  him  dead.  The  word  natural  was  prefixed  to  the  word 
"  life  "  in  conveyances  of  life  estates,  to  denote  that  the  event 
upon  which  the  estate  was  to  terminate  was  'the  actual  death  of 
the  grantee,  as  distinguished  from  civil  death.     1  Bl.  Com.  132. 

9.  Into  what  two  classes  does  the  law  separate  injuries  affecting 
the  reputation  of  individuals,  and  what  redress  does  it  afford  to 
the  party  injured  ? 

Injuries  to  the  reputation  are  divided  into  two  general 
classes,  denominated  respectively  slander  and  libel.  Slancier  is 
regarded  as  a  civil  injury  merely,  for  which  the  law  gives  compen- 
sation in  damages,  while  libel  is  regarded  as  a  public  as  well  as  a 
private  injury,  for  which  the  party  committing  the  offense  may 
be  punished  criminally  as  well  as  civilly.     2  Kent's  Com.  16-18. 
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10.  What  is  the  difference  between  libel  and  slander? 

Libel  is  the  malicious  defamation  of  any  one,  made  public  by 
printing,  writing,  signs  or  pictures,  for  the  purpose  of  exposing 
him  to  public  hatred  or  ridicule.  Slander  is  a  similar  defamation 
by  word  of  mouth.  2  Kent's  Com.  16-18  ;  4  Wait's  Act.  &  Def. 
281 ;  5  id.  727 ;  8  id.  382,  464, 

11.  For  what  words  may  an  action  of  slander  be  maintained  ? 
Oral  slander,  as  a  cause  of  action,  may  be  divided  into  five 

classes,  as  follows :  (1)  Words  falsely  spoken  of  a  person  which 
impute  to  the  party  the  commission  of  some  criminal  offense  in- 
volving moral  turpitude,  for  which  the  party,  if  the  charge  is 
true,  may  be  indicted  and  punished.  (2)  Words  falsely  spoken 
of  a  person  which  impute  that  the  party  is  infected  with  some 
contagious  disease,  where,  if  the  charge  is  true,  it  would  exclude 
the  party  from  society.  (3)  Defamitoiy  words  falsely  spoken 
of  a  person  which  impute  to  the  party  unfitness  to  perform  the 
duties  of  an  office  or  employment  of  profit,  or  the  want  of  integ- 
rity in  the  discharge  of  the  duty  of  such  an  office  or  employ- 
ment. (4)  Defamitory  words  falsely  spoken  of  a  party  which 
prejudiced  such  party  in  his  or  her  profession  or  trade.  (5) 
Defamitory  words  falsely  spoken  of  a  person,  which  though  not 
in  themselves  actionable,  occasion  the  party  special  damage.  5 
Wait's  Act.  &  Def.  727  ;  8  id.  465,  466 ;  2  Kent's  Com.  16, 
note  ;  3  Steph.  Com.  491. 

12.  What  provision  is  made  by  the  constitution  of  this  State  in 
respect  to  criminal  prosecutions  for  libels  ? 

The  constitution  provides  that,  in  all  criminal  prosecutions 
for  libels,  the  truth  may  be  given  in  evidence  to  the  jury ;  and 
if  it  shall  appear  to  the  jury  that  the  matter  charged  as  libelous 
is  true,  and  was  published  with  good  motives  and  for  justifiable 
ends,  the  party  shall  be  acquitted ;  and  the  jury  shall  have  the 
right  to  determine  the  law  and  the  fact.  Const.  N.  Y.,  Art.  1, 
§  8  ;'2  Kent's  Com.  18,  24. 

13.  How  is  the  liberty  of  speech  and  the  liberty  of  the  press- 
secured  to  the  people  of  this  country  ? 

By  constitutional  provisions.  The  constitution  of  this  State 
declares  that  every  citizen  may  freely  speak,  write  and  publish 
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his  sentiments  on  all  subjects,  being  responsible  for  the  abuse  of 
that  right ;  and  both  the  constitution  of  this  State  and  the  United 
States  prohibit  the  passage  of  any  law  that  shall  restrain  or 
abridge  the  liberty  of  speech  or  of  the  press.  Const.  U.S.  Amend., 
Art.  1 ;  Const.  N.  Y.,  Art.  1.  §  8  ;  2  Kent's  Com.  17. 

14.  1)1  what  does  the  right  of  personal  liberty  consist  ? 

It  consists  in  the  power  of  locomotion,  of  changing  situa- 
tion, or  moving  from  place  to  place  at  will,  without  imprison- 
ment or  restraint  unless  by  due  course  of  law.     1  Bl.  Com.  134. 

15.  By  what  instrument  was  the  right  of  personal  liberty  first 
guaranteed  to  the  people  of  England  ? 

By  the  magna  charta,  which  provides  that  no  freeman  shall 
be  taken  or  imprisoned  but  by  the  lawful  judgment  of  his  equals, 
or  by  the  law  of  the  land.     1  Bl.  Com.  134. 

16.  What  protection  to  personal  liberty  is  extended  to  the  people 
generally  against  illegal  imprisonment  at  the  hands  of  those  in- 
trusted with  the  administration  of  justice  f 

The  protection  afforded  by  the  writ  of  habeas  corpus,  by 
virtue  of  which  any  person  illegally  restrained  of  his  liberty 
may  compel  those  having  him  in  custody  to  take  him  before  the 
proper  court  or  officer  and  obtain  his  discharge,'  if  it  shall  ap- 
pear that  his  commitment  was  unjust.  1  Bl.  Com.  135 ;  2  Kent's 
Com.  29-31. 

17.  In  what  cases  may  the  privilege  of  the  writ  of  habeas  corpus 
be  suspended? 

Only  when,,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it.  Const.  U.  S.,  Art.  1,  §  9 ;  Const.  N.  Y., 
Art.  1,  §  4. 

18.  Who  are  entitled  to  prosecute  this  writ  under  the  laws  of 
this  State  ? 

Any  person  imprisoned  or  restrained  in  his  liberty  within 
the  State,  for  any  cause  or  upon  any  pretense,  except  (1)  where 
he  has  been  committed  or  is  detained  by  virtue  of  a  mandate  is- 
sued by  a  court  or  judge  of  the  United  States  in  a  case  where 
such  courts  or  judges  have  exclusive  jurisdiction  under  the  laws 
of  the  United  States,  or  have  acquired  exclusive  jurisdiction  by 
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the  commencement  of  legal  proceedings  in  such  a  court ;  or, 
(2),  where  he  has  been  committed  or  is  detained  by  virtue  of 
the  final  judgment  or  decree  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction ;  or  the  final  order  of  such  a  tribunal  made 
in  a  special  proceeding  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt ;  or  by  virtue  of  an  execution  or  other 
process  issued  upon  such  a  judgment,  decree,  or  final  order. 
2  Kent's  Com.  29  ;  Code  of  Civil  Pro.,  §§  2015,  2016. 

19.  What  was  the  writ  of  ne  exeat  regno,  at  common  law,  and 
what  is  it  as  employed  in  this  country  ? 

The  writ  of  ne  exeat  regno,  as  used  in  England,  is  a  high 
prerogative  writ,  by  which  the  king  may  prohibit  a  subject  from 
going  into  foreign  parts  without  license  ;  but  in  this  country  the 
writ  is  never  used  for  State  purposes,  and  is  a  mere  civil  process 
by  which  a  creditor  may  compel  a  debtor,  who  is  about  to  leave 
the  State,  to  give  security  to  abide  the  decree  of  the  court,  or  in 
default  thereof  to  be  imprisoned  until  such  security  is  given  or 
decree  rendered.     2  Kent's  Com.  33,  34. 

20.  Is  the  writ  of  ne  exeat  an  available  remedy  in  this  State  ? 
It  is  not.     Code  of  Civ.  Pro.  §  548. 

21.  Ilow  is  the  liberty  of  conscience  secured  to  the  people  of  this 
State  and  of  the  United  States  ? 

By  constitutional  guarantees.  The  constitution  of  the  United 
States  provides  that  "  congress  shall  make  no  law  respecting  an 
establishment  of  religion,"  while  that  of  this  State  declares  that 
"  the  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever  be 
allowed  in  this  State  to  all  mankind."  Const.  U.  S.  Amend.,  Art. 
1;  Const.  N.  Y.  Art.  1,  §  3. 

22.  What  limit  upon  the  otherwise  absolute  liberty  of  conscience  is 
imposed  by  the  constitution  of  this  State  ? 

The  provision,  guaranteeing  to  all  mankind  the  free  exercise 
and  enjoyment  of  religious  profession  and  worship,  is  qualified  by 
the  limitation  that  the  liberty  of  conscience  thereby  secured  shall 
not  be  so  construed  as  to  excuse  acts  of  licentiousness,  or  to  jus- 
tify practices  inconsistent  with  the  peace  or  safety  of  the  State. 
Const.  N.  Y.,  Art.  1,  §  3. 
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23.  How  is  the  right  of  trial  by  jury  guaranteed  to  citizens  of 
this  and  other  States  f 

The  constitution  > of  this  State  declares  that  "the  trial  by 
jury,  in  all  cases  in  which  it  has  been  heretofore  used,  shall  re- 
mains-inviolate," while  the  constitution  of  the  United  States  pro- 
vides that  in  all  criminal  prosecutions  the  accused  shall  enjoy  the 
right  of  a  speedy  and  public  trial  by  an  impartial  jury,  and  be 
informed  of  the  nature  and  cause  of  the  accusation,  be  confronted 
with  the  witnesses  against  him,  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  have  the  assistance  of  coun- 
sel for  his  defense.  Also  that  in  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved.  Const.  N.  Y.,  Art.  1,  §  7 ;  Const. 
U.  S.,  Amend.,  Art.  6,  7. 

24.  In  what  does  the  right  of  property  consist? 

It  consists  of  the  right,  inherent  in  every  person,  to  the  free 
use,  enjoyment  and  disposal  of  all  his  acquisitions,  without  any 
control  or  diminution,  save  only  by  the  laws  of  the  land.  1  Bl. 
Com.  138. 

25.  What  general  constitutional  provisions  can  yoti,  mention 
which  protect  the  citizen  in  the  enjoyment  of  life,  liberty  and  prop- 
erty ? 

The  clause  in  the  constitution  of  this  State,  and  of  the 
United  States,  providing  that  no  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of  law,  and  also  that 
which  provides  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation.  Const.  U.  S.,  Amend.,  Art  5  S 
14 ;  Const.  N.  Y.,  Art.  1,  §  6. 

26.  Does  the  common  law  recognize  the  right  of  any  man  or  clas^ 
of  men  to  appropriate  the  private  property  of  any  individual  for 
the  convenience  of  the  community  at  large,  without  thd  consent  of 
the  owner? 

It  does  not ;  but  where  the  welfare  and  convenience  of  an 
entire  community  demand  that  private  property  shall  be  so  taken, 
special  statutes  or  even  general  statutes  may  be  enacted  author- 
izing such  taking  on  making  compensation  for  the  property  taken. 
1  Bl.  Com.  139 ;  5  Wait's  Act,  &  Def .  286  ;  6  id.,  301. 
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27.  Can  the  legislature  authorize  the  taking  of  private  property 
for  private  purposes  on  making  compensation  for  the  property  so 
taken  ? 

It  cannot.  4  Wait's  Act.  &  Def.  621 ;  7  id.,  567 ;  Cooley's- 
Const.  Lim.  529. 

28.  Is  the  right  of  an  individual  to  the  control  of  his  property  so 
absolute  and  exclusive  in  its  nature  that  it  will  prohibit  the  taking 
of  such  property  without  the  consent  of  the  owner,  and  under  the 
authority  of  general  laws,  az  for  the  purposes  of  a  private  road  ? 

It  is  not.  The  power  oi  tlie  legislature  to  pass  laws  under 
which  the  property  of  one  person  could  be  taken,  without  the 
consent  of  the  owner,  and  used  as  a  private  road,  even  where 
the  owner  received  compensation  in  damages,  was  once  ques- 
tioned by  the  supreme  court ;  but  the  question  has  been  forever 
placed  at  rest  by  the  clause  in  the  constitution  of  this  State  pro- 
viding that  private  roads  may  be  opened  in  the  manner  to  be 
prescribed  by  law,  the  damages  arising  therefrom  being  paid  by 
the  party  benefited  to  the  party  injured.  Willard  on  Real  Estate, 
197 ;  Const.  N.  Y.,  Art.  1,  §  7. 

29.  Are  there  any  cases  in  which  the  right  to  destroy  private 
property  may  exist,  without  any  corresponding  remedy  by  which 
the  owner  can  recover  compensation  in  damages  from  the  public  or 
individuals  ? 

There  are.  The  right  to  destroy  property,  to  prevent  the 
spread  of  a  conflagration,  is  an  example  of  this  right.  1  Bl. 
Com.  140,  note ;  2  Kent's  Com.  339,  notes  ;  American  Print 
Works  V.  Laurens,  1  Zab.  248  ;  2  Wait's  Act.  &  Def.  116 ;  8  Id. 
29. 

30.  Would  the  destruction  of  property  in  the  case  given  be 
justified  as  an  exercise  of  the  right  of  eminent  domain,  or  as  the 
taking  of  private  property  for  public  use  f 

As  neither,  but  as  a  right  existing  at  common  law,  founded 
on  the  plea  of  necessity.  It  is  a  right  which  may  be  exercised 
by  individuals.     American  Print  Works  v.  Laurens,  1  Zab.  248. 

31.  In  cases  of  uncommon  injury,  or  infringement  upon  the  ab- 
solute rights  of  individuals,  which  the  law  is  too  defective  to  reach 
and  redress,  what  remedy  is  still  left  to  the  people  ? 
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The  right  to  peaceably  assemble,  and  to  petition  the  govern- 
ment for  a  redress  of  their  grievances.  1  Bl.  Com.  143;  Const. 
U.  S.,  Amend.,  Art.  1 ;  Const.  N.  Y.,  Art.  1,  §  10. 

32.  Can  any  constitutional  law  he  passed  which  shall  prohibit 
the  carrying  of  arms  for  the  purpose  of  self-defense  ? 

It  can,  notwithstanding  that  the  constitution  provides  that 
the  right  to  keep  and  bear  arms  shall  not  be  infringed.  Const. 
U.  S.,  Amend.,  Art.  2. 

33.  Can  a  State  deny  to  any  person  within  its  jurisdiction  the 
■equal  protection  of  its  laws  f 

It  cannot.  The  right  of  every  person  to  the  protection  of 
the  Laws  of  the  State  in  which  he  may  chance  to  be  is  absolute. 
Const.  U.  S.,  Amend.,  Art.  14,  §  1. 

34.  Can  a  citizen  of  the  United  States  he  denied  any  personal 
right  on  the  ground  that  it  is  not  expressly  secured  to  him  as  a 
constitutional  privilege  f 

No.  The  enumeration  in  the  constitution  of  certain  rights 
cannot  be  construed  to  deny  or  disparage  others  retained  by  the 
people;     Const.  U.  S.,  Amend.,  Art.  9. 

36.   Can  a  State  make  or  enforce  any  laws  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States  f 
It  cannot.     Const.  U.  S.,  Amend.,  Art.  14,  §  1. 
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CHAPTER  III. 


DOMESTIC  EELATIONS. 


1.  What  is  marriage? 

Marriage  is  a  contract  according  to  the  form  prescribed  by 
law,  by  which  a  man  and  woman,  capable  of  entering  into  such 
a  contract,  mutually  engage  with  each  other  to  live  their  whole 
lives  together  in  the  state  of  union  which  ought  to  exist  between 
a  husband  and  his  wife.  Tyler  on  Inf.  &  Gov.,  (2d.  ed.)  807  ; 
Shelf.  Mar.  &  Div.  1 ;  Reeve's  Dom.  Rel.  307  ;  3  Wait's  Act  &. 
Def.  627. 

2.  When  is  Marriage  complete  ? 

Marriage  is  complete  when  there  is  a  full,  free  and  mutual 
consent  by  parties  contracting,  although  not  followed  by  cohabita- 
tion. Reeve's  Dom.  Rel.  307,  note ;  2  Wait's  Law  &  Pr.  (5th. 
ed.)  299  ;  Tyler  on  Inf.  &  Gov.   (2d.  ed.)  818. 

3.  Is  it  necessary,  to  constitute  a  valid  marriage,  that  it  should 
he  solemnized  hy  any  particular  form  or  ceremony  ? 

It  is  not.  No  ceremony  or  solemnization  by  minister,  priest 
or  magistrate  is  necessary  to  give  validity  to  a  marriage.  2  Kent's 
Com.  87 ;  3  Wait's  Act.  &  Def.  634 ;  8  id.  303 ;  2  Wait's  Law 
&  Pr.  (5th.  ed.)  299  :  Reeve's  Dom.  Rel.  310,  note ;  Tyler  on  Inf. 
&  Gov.  (2d.  ed.)  812. 

4.  At  what  age  are  the  parties  legally  capable  of  contracting  and 
consummating  a  marriage  ? 

At  common  law,  males  at  the  age  of  fourteen  and  females 
at  the  age  x)f  twelve  are  capable  of  contracting  and  consummat- 
ing a  marriage  ;  and  this  common-law  rule  now  prevails  in  this 
State.)  ;Tyler  on  Inf.  &  Gov.,  (2d.  ed,)  134;  2  Wait's  Law  & 
Pr.  (5th.  ed.)  299 ;  3  Wait's  Act.  &  Def.  630  ;  Reeve's  Dom. 

Rel.  313,  note. 
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5.  What  would  he  the  effect  of  the    solemnization  of  a  marriage 
between  parties  withf»tlie  age  of  consent  f 

The  marriage  will  be  void  from  the  time  its  nullity  shall  be 
declared  by  a  court  of  competent  authority ;  but  the  marriage 
will  in  no  case  be  annulled  on  the  application  of  a  party  who 
was  of  legal  age  at  the  time  it  was  contracted,  nor  where  it  ap- 
pears that  the  parties,  after  attaining  the  age  of  consent,  had  for 
any  time  freely  cohabited  as  husband  and  wife.  Tyler  on  Inf. 
&  Gov.,  (2d.  ed.)  134  ;  Code  of  Civil  Pro.  §  1742. 

6.  What  was  the  effect  of  marriage,  at  common  law,  on  the  wife's 
property,  in  things  personal  ? 

At  common  law,  by  the  fact  of  marriage,  the  husband  became 
legally  entitled  to  all  the  personal  estate  which  the  wife  had  at 
the  time  of  marriage,  and  to  all  which  might  come  to  her  there- 
after during  the  coverture.  The  law  vested  it  in  him  by  virtue 
simply  of  his  marital  relations.  Tyler  on  Inf.  &  Cov.  (2d.  ed.) 
384,  408  ;  Reeve's  Dom.  Rel.  49 ;  2  Bl.  Com.  433  ;  3  Wait's  Act. 
&  Def.  637 ;  8  id.  307,  308 ;  2  Wait's  Law  &  Pr.  (5th.  ed.)  300. 

7.  What  was  the  effect  of  marriage,  at  common  law,  on  the  wife's 
property,  in  things  real? 

At  common  law,  the  husband  acquired,  by  marriage,  the  usu- 
fruct of  all  the  freehold  estate  of  his  wife,  consisting  of  all  her  lands, 
tenement  and  hereditaments  which  she  had-  in  fee  simple,  fee 
tail,  or  for  life.  Reeve's  Dom.  Rel.  86 ;  Tyler  on  Inf.  &  Cov. 
(2d.  ed.)  414  ;  3  Wait's  Act.  &  Def.  643 ;  8  id.  306. 

8.  _  What  was  the  effect  of  the  Statutes  of  1848  and  1849,  com- 
monly called  the  Married  Woman  s  Acts  f 

The  statutes  of  1848  and  1849  entirely  abrogated  the  common- 
law  rule  as  to  the  effect  of  marriage,  and  substituted  a  new  and 
entirely  different  rule.  By  those  statutes  the  property  of  the 
wife,  both  real  and  personal,  was  declared  no  longer  subject  to 
the  control  or  disposal  of  her  husband  in  any  respect ;  and  the 
wife  was  empowered  to  retain  it  as  her  sole  and  separate  prop- 
erty, the  same  as  though  she  were  a  single  female,  and  to  dispose 
of  it  by  gift,  sale  or  bequest,  independent  wholly  of  her  hus- 
band. Tyler  on  Inf.  &  Cov.  (2d.  ed.)  658;  Reeve's  Dom.  Rel. 
50;  Laws  of  1848,  ch.,200;  Laws  of  1849,  eh.  375;  2  Wait's 
Law  &  Pr.  (5th.  ed.)  301,  302. 
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9.  What  was  the  common  law,  and  what  is  the  present  rule  re- 
specting the  validity  of  a  gift  from  the  husband  to  the  wife  ? 

It  was  the  rule  of  the  common  law  that  a  gift  from  the  hus- 
band to  the  wife  would  not  vest  the  property,  in  the  thing  given, 
in  the  wife.  This  rule  was  recognized  by  the  acts  of  1849  and 
1860,  but  was  impliedly  abrogated  by  the  act  of  1862.  In  the 
absence  of  fraud,  a  wife  may  now  acquire  property  by  gift  from 
her  husband,  and  may  maintain  an  action  to  recover  it  from  any 
person  wrongfully  removing  it  from  her  possession.  Laws  of  1862. 
Ch.  172  ;  Tyler  on  Inf.  &  Gov.  (2  ed.)  514,  521 ;  3  Wait's  Act. 
&  Def.  498 ;  8  id.  291, 313 ;  2  Wait's  Law  &  Pr.  (5th  ed.)  307,311. 

10.  What  was  the  common  law,  and  what  is  the  present  statutory 
rule,  in  respect  to  the  earnings  of  a  married  woman  ? 

At  common  law  the  earnings  of  the  wife  belonged  absolutely 
to  the  husband,  and  a  promise  to  pay  the  wife  therefor  was  con- 
strued as  a  p'romise  to  pay  her  husbaiidT^But,  by  the  act  of  1860, 
a  married  woman  is  authorized  to  carry  on  any  trade  or  business, 
and  perform  any  labor  or  services  on  her  sole  and  separate  ac- 
count, and  to  hold  the  earnings  resulting  therefrom  as  her  sole 
and  separate  property.  Laws  of  1860,  ch.  90,  §  2  ;  Reeve's  Dom. 
Rei:  50 ;  Tyler  on  Inf.  &  Gov.,  (2d.  ed.)  321,  389,  674 ;  3  Wait's 
Act  &  Def.  635  ;  2  Wait's  Law  &  Pr.  (5th  ed.)  308. 

11.  What  was  the  rule  at  common  law,  and  under  the  Revised 
Statutes  of  this  State,  as  to  the  disposition  of  the  personal  estate  of 
a  married  woman  who  died  intestate,  leaving  a  husband  surviving, 
but  no  descendants  ? 

The  husband,  at  common  law,  and  under  the  Revised 
Statutes,  held  the  property  of  his  deceased  wife,,  not  only  by 
virtue  of  administration,  but  also  by  virtue  of  his  marital  rights. 
8  Wait's  Act.  &  Def.  307,  308;  2  Rev.  Stat.  75,  §§  29,  30 ;  Id. 
98,  §  79 ;  Tylor  on  Inf.  &  Gov.  (2d.  ed.)  659,  665. 

12.  Has  this  rule  been  changed  by  the  various  acts  in  relation  to 
married  women,  known. as  the  Married  Woman^s  Acts? 

It  has  not.  8  Wait's  Act.  &  Def.  308 ;  Tyler  on  Inf.  & 
Gov.  (2d.  Ed.)  659. 

13.  If  A.,  being  a  married  woman,  and  possessed  of  a  separate 
estate,  dies  intestate,  leaving  a  husband,  brothers,  sisters  and  other 
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relatives  surviving,  hut  no  descendants,  what  portion  of  her  personal 
estate  will  the  husband  he  entitled  to  take  under  existing  statutes  ? 
T^he  husband  is  entitled  to  the  entire  personal  estate  of  his 
wife,  where  she  dies  intestate,  leaving  no  descendants.  The  right 
formerly  given  him  under  the  common  law  and  Revised  Statutes, 
to  inherit  the  entire  personal  estate  of  the  wife,  in  such  cases, 
was  not  taken  away  by  the  act  of  1867.  Laws  of  1867,  eh-.  782, 
§§  11,  12;  Barnes  v.  Underwood,  47  N.  Y.  351. 

14.  Can  a  married  woman  sue  her  husband  to  enforce  a  right 
affecting  her  separate  property? 

She  may,  in  any  form  of  action,  and  in  the  same  manner, 
that  she  might  sue  any  stranger.  2  Wait's  Law  &  Pr.  (5th  ed.) 
311 ;  Tyler  on  Inf.  &  Gov.  (2d.  ed.)  668. 

15.  Can  a  married  woman  maintain  an  action  of  slander  for 
words  imputing  unchastity  to  her  f 

She  can,  and  the  damages  recovered  are  her  separate  prop- 
erty.    Code  of  Civil  Pro.,  §  1906. 

16.  What  changes  in  the  common-law  liability  of  the  husbandfor 
debts  of  the  wife  contracted  before  marriage  have  been  made  by 
statute  in  this  state  f 

The  common  law  liability  of  the  husband  for  debts  contract- 
ed by  the  wife  before  marriage  was,  by  the  act  of  1853,  limited 
to  the  amount  of  property  acquired  by  him  by  marriage  or  by  an 
ante-nuptial  contract ;  and  by  this  act,  and  the  acts  giving  the 
wife  a  separate  estate,  this  liability  was  in  effect  restricted  to  prop- 
erty acquired  through  the  wife  by  ante-nuptial  contract,  Reeve's 
Dom.  Rel.  20,  144  ;  Tyler  on  Inf.  &  Gov.  (2d.  ed.)  356  ;  Laws 
of  186.2,  ch.  172;  Laws  of  1853,  ch.  576  ;  2  Wait's  Law  &  Pr. 
(5th  ed.)  304. 

17.  State  briefly  the  commonrlaw  liability  of  the  husbandfor  the 
torts  of  the  wife  ? 

The  husband  was  jointly  liable  with  his  wife  during  covert- 
ure for  all  torts  committed  by  her  before  marriage ;  he  was  solely 
liable  for  all  torts  committed  by  her  in  his  presence  or  at  his  re- 
quest during  coverture  ;  and  jointly  liable  with  her  for  all  torts 
not  committed  in  his  presence  or  by  his  request.  Reeve's  Dom. 
Rel.  148;  Tyler  on  Inf.  &  Gov.,  (2d.  ed.)  379;  2  Wait's  Law  & 
Pr.  (5th.  ed.)  331 ;  3  Wait's  Act.  &  Def.  654  ;  8  id.  310. 
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18.  What  has  been  the  effect  of  the   married   woman  acts  upon 
this  rule  ? 

The  common  law  rule  has  been  so  far  changed  as  to  exempt 
the  husband  from  liability  for  such  torts  of  his  wife  as  grow  out 
of  the  management  of  her  separate  estate,  and  to  render  her  lia- 
ble instead.  But  the  husband  is  still  liable  for  the  strictly  per- 
sonal torts  of  his  wife.  3  Wait's  Act.  &  Def.  655 ;  2  Wait's  Law  X 
&  Pr.  (5th.  ed.)  332  ;  Tyler  on  Inf.  &  Gov.  (2d.  ed.)  381. 

19.  State  the  eommonAaw  rule  as  to  the  liability  of  the  husband 
for  necessaries  furnished  to  the  wife  during  coverture:? 

The  husband  is  bound,  by  his  wife's  contracts,  for  necessa- 
ries for  herself  when  he  has  refused  or  neglected  to  provide  them. 
This  liability  is  not  based  upon  the  consent  of  the  husband, 
whether  express  or  implied,  but  on  the  duty  devolving  upon  him  to 
provide  necessaries  for  his  wife.  This  duty  the  law  will  enforce. 
Reeve's  Dom.  Rel.  160 ;  2  Wait's  Law  &  Pr.  (5th.  ed.)  325 ;  3 
Wait's  Act,  &  Def.  648  •  8  id.  308  ;  Tyler  on  Inf.  &  Gov.  (2d.  ed.) 
359. 

20.  When  does  this  liability  cease  ? 

It  ceases  when  the  wife  departs  from  ner  husband,  without 
cause,  and  refuses  to  cohabit  with  hiju.  Reeve's  Dom.  Rel.  161 ; 
Tyler  on  Inf.  &  Gov.  (2d.  ed.)  371 ;  2  Wait's  Law  &  Pr.  (5th.  ed.) 
329  ;  3  Waifs  Act.  &  Def.  649 ;  8  id.  309. 

21.  Can  a  married  woman  enter  into  any  contract  in  respect  to 
her  separate  estate,  or  in  respect  to  any  business  carried  on  by  her 
under  any  statute  of  this  State,  which  will  be  binding  upon  her  hus- 
band, or  which  will  render  him  liable  in  person  or  property  ? 

She  cannot.  This  is  expressly  provided  by  the  act  of  1860, 
as  amended  in  1862.     See  Reeve's  Dom.  Rel.  20. 

22.  A  wife  carries  on  a  mercantile  business  in  her  own  name,  and 
with  her  own  capital,  but  through  her  husband  as  agent,  for  whose 
support  she  applies  an  indefinite  portion  of  her  income.  Will  the 
husband  or  his  creditors,  acquire  an  interest  in  the  separate  estate  of 
the  wife,  by  reason  of  the  voluntdry  services  ofth'e  husband  as  man- 
aging agejit? 

They  will  not.     A  married  woman  may,  under  existing  stat- 
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utes,  manage  her  separate  property  through  the  agency  of  her 
husband,  without  impairing  her  title  thereto  and  without  sub- 
jecting it  to  the  claims  of  her  husband's  creditors.  Tyler  on  Inf. 
&  Cov.  (2d.  ed.)  661 ;  2  Wait's  Law  &  Pr.  (5th  ed.)  316. 

23.  i^i  what  manner  and  to  what  extent  may  a  married  woma7i 
hind  herself  hy  contract  with  persons  other  than  her  husband  under 
the  present  statutes  of  this  State?  ^- 

A  married  woman  may  contract  to  the  same  extent,  with 
like  effect  and  in  the  same  fotm  as  if  unmarried,  and  she  and  her 
separate  estate,  will  be  liable  'thereon  whether  such  contract  re- 
lates to  her  separate  business,  or  estate  or  otherwise.  In  no  case 
is  it  necessary  that  the  contract  of  amarried  woman  shall  contain 
a  charge  upon  her  separate  estate  in  order  to  bind  it  under  our 
present  statutes.     Laws  of  1884,  Ch.  381. 

24.  How  is  a  judgment  against  a  married  woman  rendered  and 
enforced  '? 

In  the  same  manner  as  if  she  was  single.  Code  of  Civ.  Pro., 
§  1206. 

25.  Is  it  necessary  or  proper  to  join  the  husband  with  his  wife 
in  any  action  or  special  proceeding  affecting  the  separate  property 
of  the  wife  ? 

It  is  not.     Code  of  Civil  Pro.,  §  450. 

26.  Is  there  any  case  in  ivhich  the  property  of  a  married  woman 
is  liable  for  the  debt  of  her  husband  ? 

The  property  of  a  married  woman  may  be  taken  for  a  debt 
of  her  husband  contracted  by  her  as  his  agent  for  the  support  of 
herself  and  her  children.  As  against  such  debts  the  statutes 
relating  to  married  women  afford  no  protection  to  the  wife,  and 
create  no  separate  estate.    2  Wait's  Law  &  Pr.  (5th.  ed.)  323. 

27.  State  the  different  kinds  of  divorce  recognized  in  this  State  f 
There  are  two  kinds  or  degrees  of  divorce  recognized  in  this 

State  :  (1)  An  absolute  divorce  from  tJie  bonds  of  matrimony, 
01  a,  divoice  a  vinculo  matrimonii ;  and  (2)  a  divorce  from  bed 
and  board,  or  a  divorce  a  mensa  et  thoro.  Tyler  on  Inf.  &  Cov 
(2d.  ed.)  871. 
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28.  State  the  distinction,  as  to  the  effect  of  the  respective  decrees 
of  divorce,  upon  the  relations  of  the  parties. 

The  absolute  divorce  is  a  complete  dissolution  of  the  bond 
of  matrimony,  and  puts  an  end  to  the  marriage  relation,  while 
the  divorce  from  bed  and  board,  or,  as  it  is  often  called,  a  lim- 
ited divorce,  does  not  put  an  end  to  the  marriage  contract,  but 
is  a  mere  judicial  separation  of  the  parties.  Tyler  on  Inf.  & 
Gov.  (2d  ed.)  871. 

29.  What  is  the  distinction  between  a  decree  of  divorce  and  a 
decree  of  nullity  ? 

Divorce,  in  the  strict  sense  of  the  term,  is  a  dissolution  of 
the  matrimonial  relation  for  causes  occurring  subsequent  to  a 
valid  marriage,  while  a  decree  of  nullity  is  rendered  only  in 
those  cases  in  which  the  marriage  was  void  ab  initio,  for  causes 
existing  at  the  time  of  marriage,  and  simply  declares  that  a  nul- 
lity which  was  absolutely  void  before.  Tyler  on  Inf.  &  Cov. 
(2d.  ed.)  856. 

30.  In  what  cases  are  separations  from  bed  and  board  authorized 
hy  the  laws  of  this  State  ? 

The  statute  authorizes  an  action  for  separation  from  bed  and 
board  for  either  of  the  following  causes:  (1)  The  cruel,  and  in- 
human treatment  of  the  plaintiff  by  the  defendant.  (2)  Such 
conduct  on  the  part  of  the  defendant  towards  the  plaintiff  as  may 
render  it  unsafe  and  improper  foi"  the  former  to  cohabit  with  the 
latter.  (3)  The  abandonment  of  the  plaintiff  by  the  defendant. 
(4)  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the  de- 
fendant to  provide  foi^her.     Code  of  Civil  Pro.,  §  1762. 

31.  In  what  cases-  is  a  plaintiff  not  entitled  to  an  absolute  di- 
vorce although  the  adultery  of  the  defendant  is  established  ? 

(1)  Where  the  offense  was  committed  by  the  procurement 
or  with  the  connivance  of  the splain tiff .  (2)  Where  the  offense 
charged  has  been  forgiven  by  the  plaintiff.  (3) ,  Where  the  actioi^ 
was  not  commenced  within  five  years  after  the  discovery  by  the 
.plaintiff  of  the  offense  charged.  (4)  Where  the  plaintiff  has 
also  been  guilty  of  adultery  under  such  circumstances  that  the 
defendant,  if  innocent,  would  have  been  entitled  to  a  divorce. 
Code  of  Civil  Pro.  §  1758. 
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32.  Who  are  infants  ? 

All  persons,  male  or  female,  under  the  age  of  twenty-one 
years,  are  infants.  Reeve's  Dom.  Rel.  344 ;  2  Wait's  Law.  &  Pr. 
(6th.  ed.)  662. 

33.  What  peculiar  privilege  does  the  law  give  to  infants  for  their 
protection  f 

The  privilege  of  rescinding  their  contracts  at  pleasure. 
Reeve's  Dom.  Rel.  344 ;  2  Wait's  Law  &  Pr.  (bth  ed.)  664. 

34.  What  exception  is  there  to  the  general  rule  that  an  infant 
is  not  hound  hy  his  contracts  ? 

An  infant  is  bound  by  his  contracts  for  such  food,  drink, 
washing,  clotjiing,  medical  attendance  and  instruction  as,  strictly 
speaking,  are  necessary  for  his  support  and  are  suitable  to  his 
condition  in  life.  But  this  liability  ceases  when  the  articles 
furnished  under  the  contract  cease  to  be  necessaries,  as  where  the 
infant  lives  with  a  parent,  master  or  guardian,  who  is  ready  and 
willing  to  supply  them.  Reeve's  Dom.  Rel.  344  ;  2  Wait's  Law 
&  Pr.  670,  671. 

35.  If  an  infant,  in  want  of  necessary  clothing,  should  purchase 
cloth  for  a  coat,  proper  for  him  in  all  respects,  the  ordinary  price 
of  which  was  two  dollars  per  yard,  would  he  he  held  liable  on  Ms 
contract  to  pay  therefor  the  sum  of  four  dollars  per  yard  ? 

He  would  not  be  held  liable  to  the  extent  of  his  contract, 
but  only  for  value  of  the  goods  furnished,  under  the  general  rule 
that  an  infant  is  never  liable  on  the  footing  of  any  express  con- 
tract, but  is  liable  only  on  the  implied  contract  arising  from  his 
having  been  furnished  with  necessaries,  the  amount  of  damages 
in  every  case  being  regulated  by  the  equity  of  the  case.  Reeve's 
Dom.  Rel.  ,347  ;  2  Wait's  Law  &  Pr.  672;  1  Pars,  on  Cont.  313  ; 
5  Wait's  Act.  &  Def.  64 ;  7  id.  133. 

36..  Does  the  common-law  rule  allowing  an  infant  at  the  age  of 
seventeen  to  act  as  executor,  prevail  in  this  State  ? 

It  does  not.  The  Revised  Statutes  declare  an  infant  incapa- 
ble of  acting  either  as  executor  or  administrator.  Reeve's  Dom. 
Rel.  355,  note ;  8  Rev.  Stat.  (7th.  ed.)  2289,  §  3  ;  id.  2291,  §  32  ; 
Redf.  Surr.  Pr.  279,  323. 
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37.  At  what  age  may  an  infant  dinpose  of  personal  property  by 
will  ? 

The  statute  fixes  the  age  at  which  an  infant  may  dispose  of 
pfersonal  property  by  will,  at  eighteen  in  males  and  sixteen  in 
females.  Reeve's  Dom.  Rel.  358,  note  ;  Tyler  on  Inf.  &  Gov., 
(2d.  ed.)  41. 

38.  If  an  infant  enters  into  a'  contract  to  pay  a  stipulated  sum 
for  goods  furnished,  which  are  not  regarded  in  law  as  necessaries, 
and,  after  coming  of  age,  promises  to  pay  the  vendor  for  the  goods, 
will  he  he  held  liable  for  the  price  fixed  by  the  contract,  or  only  for 
the  value  of  the  goods  ? 

He  will  be  liable  only  for  the  actual  value  of  the  goods,  and 
not  for  the  contract  price,  if  that  price  exceeds  the  actual  value 
of  the  goods  at  the  time  of  sale.  The  liability  arises  on  the  new 
contract,  and.  not  on  the  original  agreement.  Tyler  on  Inf.  & 
Gov.,  (2d.  ed.)  91,  92  ;  Reeve's  Dom.  Rel.  360. 

39.  Will  a  bare  acknowledgment  of  liability  be  construed  as  a 
ratification  of  an  executory  agreement  made  during  infancy  ? 

It  will  not.  In  order  to  ratify  such  a  contract,  there  must 
be  not  only  an  acknowledgment  of  liability,  but  an  express  prom- 
ise voluntarily  made  by  the  Infant  upon  his  arriving  at  the  age 
of  maturity,  and  with  the  knowledge  that  he  is  not  legally  liable, 
or  some  act  which  is  a  legal  equivalent  of  an  express  promise. 
Story  on  Gont.,  §  69  ;  Tyler  on  Inf.  &  Gov.  -(2d.  ed.),  92 ;  T 
Wait's  Act.  &  Def.  188 ;  8  id.  765. 

40.  If  A,  during  infancy,  leases  certain  real  estate,  what  will 
be  the  effect  of  receiving  rent  after  he  becomes  an  adult  ? 

The  act  of  receiving  rent  will  be  considered  as  the  legal 
equivalent  of  an  express  promise  that  the  lease  shall  stand,  and 
the  infant  will  be  bound  thereby.  Reeve's  Dom.  Rel.  362 ;  5- 
Wait's  Act.  &  Def.  68. 

41.  If  an  infant  and  an  adult  respectively  agree  to  marry,  is 
the  promise  mutually  binding? 

It  is  not.  It  is  binding  upon  the  adult,  while  th^  infant  may 
rescind  the  contract.  Reeve's  Dom.  Rel.  365 ;  Tyler  on  Inf.  & 
Gov.  (2d.  ed.)  68;  1  Wait's  Act  &  Def.  722;  7  id.  137;  8  id. 
144. 
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42.  If  an  infant  executes  a  mortgage  to  secure  the  purchase- 
money  of  goods,  upon  what  condition  may  he  affirm  or  disaffirm  the 
mortgage,  after  becoming  of  full  age  ? 

If  he  affirms  the  mortgage,  he  must  pay  the  amount  or  de- 
liver the  goods,  according  to  its  terms ;  but  if  he  disaffirms  it,  he 
must  restore  the  goods  or  account  for  their  value.  He  cannot  af- 
firm the  sale  and  at  the  same  time  repudiate  the  mortgage. 
Reeve's  Dom.  Rel.  370,  note. 

43.  If  an  infant  has  wasted  or  disposed  of  the  consideration  of 
a  contract  made  hy  him  when  a  minor,  does  his  inability  to  restore 
the  consideration  received  deprive  him  of  the  right  of  disaffirming 
his  contract  on  attaining  majority  ? 

It  does  not.  5  Wait's  Act.  &  Def .  72 ;  7  id.  142 ;  8  id.  564 ; 
3  Wait's  Law  &  Pr.  (6th.  ed.)  664  ;  Tyler  on  Inf.  &  Gov.  (2d. 
ed.)  80. 

44.  State  the  general  rule  as  to  the  liability  of  infants  for  their 
torts. 

Infancy  is  no  defense  in  an  action  strictly  ex  delicto,  but  is 
a  good  defense  in  an  action  ex  contractu.  If  the  act  constituting 
the  cause  of  action  is  wholly  tortious,  the  infant  is  liable ;  but, 
if  the  act  complained  of  is  a  mere  breach  of  contract,  the  infant 
will  not  be  liable,  although  the  action  is  in  form  ex  delicto,  and 
the  acts  of  the  infant  tainted  with  fraud.  Reeve's  Dom.  Rel. 
386,  note ;  Tyler  on  Inf.  &  Cov.,  (2d.  ed.)  180 :  5  Wait's  Act.  & 
Def.  73 ;  7  id.  144 ;  2  Wait's  Laws  &  Pr.  (5th.  ed.)  667. 

^h.If  A,  being  a  minor,  hires  a  horse  of  B  to  go  a  certain  dis- 
tance or  to  a  certain  place,  but  goes  a  greater  distance,  or  to  another 
place  in  another  direction,  is  he  liable  to  B.  in  an  action  for  dam- 
ages f 

He  is.  The  act  of  the  infant,  in  that  case,  is  a  dispossession 
of  the  owner  and  a  conversion  of  the  horse;  and  the  action  for 
damages  will  be  founded,  not  upon  a  breach  of  the  contract  of 
hiring,  but  upon  the  unlawful  conversion  ;  and  to  this  action  the 
plea  of  infancy  will  be  no  defense.  Tyler  on  Inf.  and  Gov.,  (2d 
ed.)  181,  182 ;  5  Wait's  Act.  &  Def.  73  ;  7  id.  146 ;  8  id.  479 ; 
2  ,Wait's  Law  &  Pr.  (6th.  ed.)  668. 

46.  If  an  infant  at  the  time  of  entering  into  a  contract  fraud- 
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uhntly  represents  that  he  is  of  full  age,  will  he  be  estopped'  from 
interposing  the  defense  of  infancy  when  sued  upon  the  contract  f 
He  will  not.     7  Wait's  Act.  &  Def.  146.- 

47.  Can  a  parent  discharge  himself  from  his  ohligation  to  sup- 
port his  child  by  showing  that  the  child  is  able  to  support  himself? 

If  the  child  is  an  infant  he  cannot,  but  if  the  child  is  an 
adult  he  may.     Reeve's  Dom.  Rel.  413. 

48.  If  a  person  of  the  age  of  twenty-one  years  or  over  is  a 
pauper,  and  is,  from  physical  causes,  unable  to  maintain  himself, 
is  he  legally  entitled  to  support  from  his  parents? 

He  is,  if  his  parents  are  of  sufficient  ability.  The  parents 
can  free  themselves  from  this  liability  by  showing  either  their 
inability  to  support  the  child,  or  his  ability  to  support  himself. 
Reeve's  Dom.  Rel.  414. 

49-  What  provision  is  made  by  statute  for  the  support  of  poor 
persons  who  are  blind,  old,  lame,  impotent  or  decrepit,  so  as  to  be  un- 
able to  work  to  maintain  themselves  ? 

The  statute  provides  that  the  father,  mother  and  children 
of  any  such  person,  who  are  of  sufficient  ability,  shall,  at  their 
own  charge,  relieve  and  maintain  such  poor  person  in  such  man- 
ner as  shall  be  approved  by  the  overseers  of  the  poor  of  the  town 
where  such  poor  person  may  be.  Reeve's  Dom.  Rel.  415,  note ; 
Code  of  Criminal  Pro.  §  914. 

50-  In  what  order  will  the  father,  mother  or  children  of  such 
poor  person  he  liable  for  his  support? 

The  father  is  primarily  liable ;  but  if  he  is  dead  or  unable 
to  support  the  pauper  child,  then  the  children  of  the  pauper  are 
liable  ;  but,  if  there  are  no  children,  or  they  be  not  of  sufficient 
ability,  then  the  mother  is  liable.  Reeve's  Dom.  Rel.  415,  note ; 
Code  of  Criminal  Pro.  §  916. 

51.  Does  the  common  law  make  it  the  duty  of  a  child  to  support 
an  infirtn  and  indigent  parent  ? 

It  does  not.  The  obligation  is  created  solely  by  statute. 
Reeve's  Dom.  Rel.  415,  note. 

53.  Is  a  husband  liable  for  the  support  of  a  child  of  his  wife  by 
a  former  husband,  and  is  he  entitled  to  the  services  of  such  child? 
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He  is  not ;  but,  if  he  takes  such  child  into  his  family,  he  -as- 
sumes the  duties  and  liabilities  of  a  parent  so  long  as  he  retains 
the  child  in  his  family.  Reeve's  Dom.  Rel.  416,  note ;  2  Wait's 
Law  &  Pr.  (5th  ed.)  341 ;  8  Wait's  Act.  &  Def.  427. 

53.  What  is  the  general  rule  as  to  the  disposition  of  the  earn- 
ings of  an  infant  child. 

As  a  general  rule,  the  earnings  of  an  infant  belong  to  the 
parent,  who  may  sue  for  them  in  his  own  name.  Reeve's  Dom. 
Rel.  4224  2  Wait's  Law  &  Pr.  (5th  ed.)  339. 

54.  If  A  employs  a  minor  hy  the  year  to  do  a  certain  Mnd  of 
work,  and,  at  the  expiration  of  the  year,  pays  the  amount  of  wages 
agreed  upon  directly  to  the  minor,  can  A  set  up  such  payment  as  a 
defense  to  an  action,  brought  hy  the  parent  of  the  infant,  for  the  re- 
covery of  such  earnings  ? 

He  can,  unless  notice  had  been  given  him  by  the  parent  of 
the  infant,  within  thirty  days  from  the  commencement  of  the 
services,  that  he  claims  the  earnings  of  the  infant.  Laws  of 
1850,  ch.  266. 

55.  If  a  son,  after  attaining  Ms  majority,  continues  to  reside 
tvith  his  father  and  to  work  for  him  without  any  express  agreement 
that  he  shall  be  compensated  for  his  labor,  can  he  recover  for  such 
services  on  proof  of  their  value  and  that  they  were  rendered  at  the 
father's  request  ? 

He  cannot.  The  law  will  not  imply  a  promise  to  pay  wages 
in  such  a  case.  2  Wait's  Law  &  Pr.  (5th  ed.)  340 ;  5  Wait's 
Act.  &  Def.  25. 

56.  Can  an  insolvent  father,  acting  in  good  faith,  make  a  gift  to 
his  minor  son  of  the  time  and  future  earnings  of  the  latter,  which 
will  be  valid  as  against  the  father's  creditors? 

He  can.  He  is  not  bound  to  work  his  children  as  mere  ser- 
vants for  the  benefit  of  his  creditors,  8  Wait's  Act.  &  Def.  429 ; 
2  Wait's  Law  &Pr.  341. 

57.  If  ahoy  employed  as  a  clerk  in  a  store  embezzles  funds  of 
his  employer  to  an  amount  in  excess  of  his  wages,  can  such  embez- 
zlement be  shown  as  a  defense  to  an  action  by  the  hoy' s  father  for 
the  recovery  of  such  wages? 

'It  can.     The  right  of  the  father  to  the  earnings  of  his  son  is 
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not  superior  to  all  offsets  and  equities  between  the  son  and  his 
employer.     8  Wait's  Act.  &  Def.  429 ;  2  Wait's  Law  &  Pr.  340. 

58.  Upon  what  theory  only  may  a  father  maintain  an  action  for 
an  injury  done  to  his  infant  child  ? 

Upon  the  theory  that  the  father  has  himself  sustained  dam- 
age thereby,  as  in  the  loss  of  the  services  of  the  child,  or  other- 
wise.    2  Wait's  Law  &  Pr.  342 ;  Eeeve's  Doni.  Rel.  423. 

59.  Is  the  amount  of  damages  recoverable  by  a  father,  for  the 
seduction  of  his  daughter,  measured  by  the  actual  value  of  the  ser- 
vices lost  by  him  in  consequence  of  such  seduction  ? 

It  is  not.  The  right  of  action  by  the  father  is,  by  a  legal 
fiction,  made  to  rest  on  a  supposed  loss  of  services  arising  from 
the  seduction ;  but  the  real  ground  of  action  is  the  injury  to  the 
person  seduced,  and  this  forms  the  true  measure  of  damages. 
Reeve's  Dom.  Rel.  425  ;  8  Wait's  Act.  &  Def.  464. 

60.  Define  the  terms  '•'•guardian"  and  '■'■wardr 

A  guardian  is  one  who  has  the  legal  custody  of  the  person 
or  estate  of  an  infant,  or  both ;  and  the  person  who  is  under  the 
care  of  a  guardian  is  called  a  ward.  Reeve's  Dom.  Rel.  449 ; 
Tyler  on  Inf.  &  Gov.  (2d  ed.)  235. 

61.  Who  are  '•'•testamentary''^  guardians? 

A  testamentary  guardian  is  one  appointed  by  the  last  will 
and  testament  of  the  father  or  mother  of  the  child.  Tyler  on 
Inf.  &  Gov.  (2d  ed.)  244.      "^ 

63.  To  whom  does  the  guardianship  of  an  infant,  vested  with  an 
estate  in  land,  belong  under  the  laws  of  this  State  ? 

The  guardianship  of  such  infant  belongs  (1)  to  the  father 
of  the  infant ;  or,  if  the  father  be  dead,  (2)  to  the  mother  ;  or, 
if  both  father  and  mother  are  dead,  (3)  to  the  nearest  and  eldest 
relative,  of  full  age,  not  being  under  any  legal  incapacity. 
Tyler  on  Inf.  &  Gov.    (2d  ed.)  243 ;  Willard  on  Ex.  &  Surr.  444. 

63.  Oan  a  father  appoint  a  testamentary  guardian  of  a  married 
infant  ? 

He  cannot.  Tyler  on  Inf.  Gov.  (2d  ed.)  248 ;  Willard  on 
Ex.  &  Surr.  446  ;  Redf.  Surr.  Pr.  (3d  ed.)  729,  730. 
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64.  In  whom  is  vested  the  power  of  appointing  general  guard- 
ians, under  the  statutes  of  this  State  ? 

In  the  supreme  court  and  in  the  surrogates  of  the  several 
counties.  Tyler  on  Inf.  &  Gov.,  (2d  ed.)  250  ;  Redf.  Surr.  Pr. 
(3d  ed.)  729. 

65.  yfhat  distinction  is  made  hy  law  as  to  the  powers  of  the  sur- 
rogate and  of  the  supreme  court  in  the  matter  of  the  appointment 
of  guardians  ? 

There  is  no  distinction  under  the  present  statutes.  Code 
of  Civil  Pro.,  §  2821 ;  Tyler  on  Inf.  &  Cov.  (2d  ed.)  251. 

66.  What  are  the  general  duties  of  a  guardian  f 

The  -statute  declares  that  the  guardian  shall  safely  keep  the 
things  he  may  have  in  his  custody,  belonging  to  his  ward,  and 
not  make  or  suffer  any  waste,  sale  or  destruction  of  such  inherit- 
ance, but  shall  keep  up  and  sustain  Jhfi_  houses,  gardens,  and 
other  appurtenances  of  his  ward  by  and  with  the  issues  and 
profits  thereof,  and  with  such  other  moneys  belonging  to  his 
ward  as  shall  be  in  his  hands,  and  shall  deliver  the  same  to  his 
ward,  when  he  comes  to  his  full  age,  in  as  good  order  and  con- 
dition, at  least,  as  such  guardian  received  the  same,  inevitable 
decay  and  injury  only  excepted  ;  and  he  shall  answer  to  his  ward 
for  the  issues  and  profits  of  real  estate  received  by  him,  by  a  law- 
ful account.  Willard  on  Ex.  &  Surr.  448  ;  Tyler  on  Inf.  &  Gov., 
(2d.  ed.)  259. 

67.  What  peculiar  right  is  given  to  a  ward  on  becoming  of  age 
in  respect  to  real  estate,  purchased  hy  the  guardian  with  the  funds 
of  his  ward  ? 

If  a  guardian  exceeds  his  powers,  and  converts  the  personal 
property  of  his  ward  into  real  estate,  or  buys  land  with  his  ward's 
money,  such  ward  may,  on  coming  of  age,  take  the  land  or  the 
money  with  interest.  Willard  on  Ex.  &  Surr.  449 ;  3  Wait's 
Act.  &  Def.  569 ;  Reeve's  Dom.  Rel.  468. 

In  what  manner  would  you  proceed  to  secure  the  appoint- 
ment of  a  general  guard/ion  hy  the  Supreme  Court  ? 

I  would  present  a  petition  to  the  court,  subscribed  by  the 
infant,  if  of  the  age  of  fourteen  years  or  upward,  or,  if  other- 
wise, by  some  relative  or  friend,  stating  the  age  arid  residence  of 
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the  infant,  the  name,  residence  and  relationship  of  the  proposed 
guardian,  and  the  nature,  situation  and  value  of  the  infant's  es- 
tate.    Rule  52,  Sup.  Ct. 

69    What  security  is  required  of  a  general  guardian  ? 

The  amount  and  character  of  the  security  required  depends 
in  a  great  measure  upon  the  discretion  of  the  court.  It  should 
be  in  the  form  of  a  bond,  in  a  penalty  of  double  the  amount  of  ' 
the  personal  estate  of  the  ward,  and  of  the  gross  amount  or 
value  of  the  rents  or  profits  of  the  real  estate  during  his  minor- 
ity. This  bond  may  be  signed  by  two  sureties,  or  the  guardian 
may  give  instead,  feecurity  by  way  of  mortgage  on  unincum- 
bered real  estate,  of  the  value  of  the  penalty  of  the  bond.  Rule 
54,  Sup.  Ct. 

70-    What  security  is  required  of  a  guardian  of  the  property  of 
an  infant,  where  the  appointment  is  made  by  a  surrogate' s  court  ? 

The  person  appointed  as  guardian  must  execute  to  the  in- 
fant, and  file  with  the  surrogate,  his  bond,  with  at  least  two 
sureties,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice 
the  value  of  the  personal  property,  and  of  the  rents  and  profits 
of  the  real  property,  conditioned  that  the  guardian  will  in  all 
things  faithfully  discharge  the  trust  reposed  in  him,  and  obey 
all  lawful  directions  of  the  surrogate  touching  the  trilst,  and  that 
he  will  in  all  respects  render  a  just  and  true  account  of  all 
money  and  other  property  received  by  him,  and  of  the  applica- 
tion thereof,  and  of  his  guardianship,  whenever  he  is  required  so 
to  do  by  a  court  of  competent  jurisdiction.  The  surrogate  may 
in  his  discretion  limit  the  amount  of  the  bond  to  not  less  than 
twice  the  value  of  the  personal  property  and  of  the  rents  and 
profits  of  the  real  property  for  the  term  of  three  years.  Code 
of  Civil  Pro.  §  2830  ;  Redf.  Surr.  Pr.  (3d.  ed.)  737. 

71.  If  a,  guardian  enters  into  a  contract  for  the  support  of  his 
ward,  is  the  ward  hound  by  the  contract  ? 

He  is  not ;  but  the  guardian  is  personally  liable  on  the  con- 
tract.    8  Wait's  Act  &  Def.  294. 

72.  Is  the  guardian  liable  for  theUorts  of  his  ward? 
He  is  not.     8  Wait's  Act.  &  Def.  295. 
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73.  When,  and  how  of  ten,  must  a  general  guardian  appointed  bi/ 
■a  surrogate's  court  file  with  the  surrogate  an  inventory  and  ac- 
count ? 

A  general  guardian  of  an  infant's  property  must  file  an  in- 
ventory and  account  in  the  month  of  January  in  each  year,  so 
long  as  any  of  the  infant's  property  or  its  proceeds  remains 
tinder  his  control.     Code  of  Civil  Pro.  §  2842. 

74.  Where  one  person  employs  another  to  do  certain  work,  and 
no  express  agreement  is  made  as  to  the  amount  of  compensation, 
how  will  the  question  of  compensation  he  determined  ? 

In  the  absence  of  an  express  agreement  as  to  the  amount  of 
compensation,  the  law  will  imply  or  promise,  by  the  employer, 
to  pay  what  the  services  are  reasonably  worth.  2  Wait's  Law  and 
Pr.  (5th.  ed.)  352. 

75'  If  -^  agrees  to  work  for  B  for  six  months,  for  sixty  dollars, 
hut  ceases  to  work  at  the  expiration  of  two  months,  on  account  of  sc- 
ouring a  more  lucrative  position  elsewhere,  can  he  recover  from  B 
the  value  of  his  services  for  two  months,  at  ten  dollars  per  month  f 

He  cannot.  It  would  be  otherwise  if  he  had  been  prevented 
from  fulfilling  his  contract  by  sickness  or  inevitable  accident. 
Reeve's  Dom.  Rel.  493,  note ;  1  Wait's  Law  &  Pr.  (5th.  ed.) 
226,  234. 
f  76.  Would  the  rights  of  the  parties  have  been  changed  if  A  had 
heen  an  infant  ?  ■ 

They  would.  In  that  case  the  infant  would  recover  the  value 
of  the  services  rendered,  without  regard  to  the  express  contract. 
1  Wait's  Law  &  Pr.  (5th.  ed.)  234. 

77.  What  remedies  are  available  to  a  contractor  whose  contract 
to  do  certain  work  at  a  stipulated  price  has  heen  terminated  by  his 
employer  against  his  will  ? 

He  may  bring  an  action  to  recover  the  contract  price  for  the 
work  done ;  or,  he  may  bring  an  action  for  a  breach  of  the  agree- 
ment, and  recover,  as  damages,  the  profits  he  would  have  made 
if  allowed  to  complete  the  work  ;  or,  he  may  waive  the  contract, 
and  bring  Bis  action  for  work  and  labor  generally,  and  recover 
what  the  work  was  actually  worth.  1  Wait's  Law  &  Pr.  (5th. 
ed.)  237,  238. 
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78.  What  is  the  general  rule  as  to  the  liability  of  a  master  for 
the  acts  of  his  servant  ? 

As  a  general  rule,  a  master  will  be  liable  for  the  torts  of  his 
servant,  where  the  tortious  acts  are  done  in  the  immediate  pur- 
suit of  the  master's  business.     Reeve's  Dom.  Rel.  508. 

79.  A,  the  servant  of  B,  while  employed  in  driving  a  dray  for 
his  master,  conceives  that  0  is  unnecessarily  obstructing  his  way, 
and  thereupon  leaves  his  dray  standing  in  the  road  and  assaults 
0 ;  0  thereupon  brings  an  action  against  B  for  the  damages  aris- 
ing from  the  wrongful  act  of  his  servant,  A  ;  can  he  recover  ? 

He  cannot,  upon  the  principle  that,  when  a  servant  loses 
sight  of  the  object  for  which  he  was  employed,  and  without  hav- 
ing in  view  his  master's  orders,  pursues  that  course  which  his 
own  malice  suggests,  he  no  longer  acts  in  pursuance  of  the  au- 
thority given  him,  and  his  master  will  be  no  longer  answerable 
for  such  act.     Reeve^s  Dom.  Rel.  518,  521.  ^ 

80.  Upon  what  principle  does  the  liability  of  a  master  depend, 
for  injuries  arising  from  the  carelessness,  negligence  or   want  of 

skill  of  his  servant  ? 

Upon  the  principle  that  it  is  the  duty  which  a  master  owes  to ' 
himself  and  others,  that  he  shall  employ  careful  servants.  Reeve's 
Dom.  Rel.  509,  517. 

81.  A  railroad  corporation,  after  having  for  a  long  time  had  in 
their  employ  a  switchman,  who  was  careful  and  trusty  in  his  gener- 
al character,  employed  an  engineer  to  run  a  train  of  cars  upon 
their  road,  who  knew  of  the  character  and  employment  of  the  switch- 
m,an.  The  engineer  was  subsequently  injured  by  an  accident  aris- 
ing  from  the  carelessness  of  the  switchman  in  leaving  a  misplaced 
switch  ;  can  the  engineer  recover  the  damages  so  sustained  in  an 
action  against  the  railroad  corporation  f 

He  cannot.  No  action  can  be  sustained  against  the  master  of 
a  servant,  for  an  injury  received  in  the  course  of  the  service 
from  the  negligence  of  a  fellow  servant,  where  such  injury  oc- 
curs without  any  fault  or  misconduct  on  the  part  of  the  master. 
Reeve's  Dom.  Rel.  609,  516,  note ;  4  Waifs  Act.  &  Def .  414  ; 
8  id.  395. 

82.  What  would  have  been  the  rule  if  the  engineer  had  been  in 
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the  employ  of  another  corporation,  entitled  to  use  the  track  of  the 
corporation  employing  the  switchman,  and  the  accident  had  occurred 
as  above  stated? 

The  engineer  could  recover  damages  of  the  corporation  own- 
ing the  track  for  the  injury  caused  by  the  negligence  of  their 
servant.     Reeve's  Dom.  Rel.  510,  note. 

83.  State  generally  the  duty  which  a  master  owes  to  his  servant  in 
providing  for  his  safety  in  the  prosecution  ofhisworlc  f 

A  master  owes  to  Lis  servant  the  duty  of  furnishing  adequate 
and  suitable  tools  a^d  implements  for  his  use,  a  safe  and  proper 
place  in  which  to  prosecute  his  work,  and,  when  they  are  needed, 
the  employment  oT skillful  and  competent  workmen  to  direct  his 
labor  and  assist  in  the  performance  of  his  duties.  4  Wait's  Act. 
&  Def.  416  ;•  8  id.  392-395. 

84.  If  an  injury  to  an  employee  is,  caused  partly  hy  the  negligence 
of  another  employee  g,nd  partly  hy  the  failure  of  the  employer  to 
provide  proper  and  suitable  apparatus,  will  the  negligence  of  the  co- 
servant  exonerate  the  employer  from  the  consequences  of  his  own  de- 
fault ? 

It  will  not.  The  negligence  of  the  master  co-operating  with 
that  of  a  servant  in  producing  injury  to  a  co-servant  renders  the 
master  liable.  8  Wait's  Act.  &  Def.  396  ;  2  Wait's  Law  &  Pr. 
(5th  ed.  )  604. 

85.  What  limitation  is  there  to  the  general  proposition  that  a  ser- 
vant on  entering  the  employment  of  a  master  assumes  the  risks  of 
the  service? 

The  risks  of  tlie  service  which  the  servant  assumes  in  enter- 
ing the  employment  of  a  master  are  those  only  which  occur  after 
the  due  performance  by  the  master  of  the  duties  which  the  law 
enjoins  upon  him.     8  Wait's  Act.  &  Def.  396. 

86.  If  a  municipal  corporation,  through  its  officers,  enter  into  a 
contract  to  have  certain  work  done,  and  to  pay  for  the  same  on  its 
completion  in  a  specified  manner,  will  the  corporation  he  liable  for 
damages  caused  hy  the  negligence  of  the  workmen  employed  by  the 
contractor  in  performing  the  work  ? 

It  will  not,  for  the  reason  that  the  relation  of  master  and 
servant  does  not  exist  between  the  corporation  and  the  work- 
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men   employed  by   the    contractor.     Reeve's   Dom.   Rel.   511, 
note.    ' 

87.  Upon  what  theory  or  for  what  reason  would  you  decide  that 
the  relation  of  master  and  servant  did  not  exist  in  the  case  above 
given  between  the  corporation  paying  for,  and  the  laborer  perform- 
ing, the  work  ? 

Upon  the  theory  that  the  corporation  had  power  to  direct 
as  to  the  result  of  the  work  merely,  but  not  as  to  the  manner  of  its 
performance ;  and  that  the  power  to  direct  the  mode  of  doing 
any  particular  act  is  essential  to  the, relation  of  master  and  ser- 
vant.    Reeve's  Dom.  Rel.  511,  note. 

88-  What  remedies  has  a  servant,  employed  for  a  definite  term, 
who  has  been  discharged  by  his  master  without  legal  cause  before 
the  expiration  of  the  term  ? 

He  may  sue  at  once  to  recover  such  wages  as  were  due  arfd 
payable  under  the  contract  at  the  time  of  the  wrongful  discharge, 
and  he  may  maintain  a  separate  action  to  recover  his  damages 
for  the  wrongful  dismissal.  8  Wait's  Act.  &  Def.  299. 

89.  Oan  a  servant,  in  an  action  for  yn^gf'ul  dismissal,  recover, 
as  part  of  his  damages,  wages  which  were  due  and  payable  at  the 
time  of  his  discharge  ? 

He  cannot ;  but  he  may  recover  such  wages  as  were  earned 
but  were  not  due  under  the  contract  at  that-time.  8  Wait's  Act. 
&  Def.  300. 
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CHAPTER    IV. 

CORPORATIONS. 

1.  What  is  a  corporation  f 
A  corporation  is  a  body,  created  by  law,  composed  of  indi- 
viduals united  under  a  common  name,  the  members  of  which 
succeed  each  other,  so  that  the  body  continues  the  same,  notwith- 
standing the  change  of  the  individuals  who  compose  it,  and  is, 
for  certain  purposes,  considered  as  a  natural  person.  Angell  & 
Ames  on  Corp.  Int.,  §  1 ;  2  Kent's  Com.  266  ;  2  Wait's  Act.  & 
Def.  304,  Boone  on  Corp.  §   1. 

3.  State  the  object  and  use  of  corporations. 

The  object  in  creating  a  corporation  is  to  gain  the  union, 
contribution  and  assistance  of  several  persons  for  the  successful 
promotion  of  some  design  of  general  utility,  though  the  cor- 
poration may,  at  the  same  time,  be  established  for  the  advan- 
tage of  those  who  are  members  of  it.  Much  of  the  most  import- 
tant  business  which  requires  an  extensive  capital  is  done  by  cor- 
porations. Angell  &  Ames  on  Corp.  Int.,  §  13  ;  1  Wait's  Law 
and  Pr.  (5th.  ed.)  467 ;  Boone  on  Corp.  §  5. 

3.  Grive  some  instances  of  the  purposes  for  which  corporations 
are  formed. 

Some  of  the  more  frequent  instances  are  those  which  relate 
to  banking,  life,  marine  and  fire  insurance,  steamboats,  steamships, 
railroads,  plankroads,  turnpikes,  bridges,  canals,  literary  societies, 
trading  companies,  gaslight  and  telegraph  associations,  and  others 
of  a  similar  character.     1  Wait's  Law  and  Pr.  [5th.  ed.]  467. 

4.  To  whom  belongs  the  honor  of  originating  corporate  bodies  ? 
The  honor  of  the  invention  is,  by  Sir  William  Blackstone,  given 

io  the  Romans,  and  corporations  were  certainly  well  known  to  the 
Roman  law  and  existed  from  the  earliest  periods  of  the  Roman 
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republic  ;  but,-  it  appears,  they  were  borrowed  from  the  laws  of 
Solon,  who  permitted  private  companies  to  institute  themselves 
at  pleasure,  provided  they  did  nothing  contrary  to  the  public  law. 
2  Kent's  Com.  268 ;  1  Shars.  Bl.  Com.  468. 

5.  From  whence  did   the  English  law  derive  the  principles  of 
law  applicable  to  corporations  f 

It  is  evident  they  were  borrowed  chiefly  from  the  Roman 
law,  and  from  the  policy  of  the  municipal  corporations  estab- 
lished in  Britain  and  the  other  Roman  colonies,  after  the  coun- 
tries had  been  conquered  by  the  Roman  arms.  Corporations  for 
the  advancement  of  learning  were,  however,  entirely  unknown 
to  the  ancients  and  they  are  the  fruits  of  modern  invention. 
The  first  appearance  in  any  public  document  of  the  terms  cor- 
poration and  lody  corporate,  was  in  the  reign  of  King  Henry  IV. 
The  first  charter  of  incorporation  to  a  municipal  body  was 
granted  under  Henry  VI.  2  Kent's  Com.  271 ;  Angell  &  Ames 
on  Corp.,  §§  48,  50. 

6.  How  are  corporations  divided  ? 

The  first  division  of  corporations  is  into  aggregate  and  sole. 
Another  division  by  the  English  law,  is  into  ecclesiastical  and 
lay.  Lay  corporations  are  again  divided  into  eleemosynary  and 
civil,  and  civil  corporations  are  either  public  or  private.  1  Shars. 
Bl.  Com.  469 ;  2  Kent's  Com.  274,  275 ;  2  Wait's  Act.  &  Def. 
306  ;  Boone  on  Corp.,  §  6. 

7.  What  does  a  corporation  sole  consist  off 

A  corporation  sole  consists  of  a  single  person,  who  is  made  a 
body  corporate  and  politic,  in  order  to  give  him  some  legal  ca- 
pacities and  advantages,  and  especially  that  of  perpetuity,  which, 
as  a  natural  person,  he  could  not  have.  A  bishop,  dean,  parson 
and  vicar  are  given  as  instances,  in  the  English  books,  of  sole 
corporations.  2  Kent's  Com.  273 ;  2  "Wait's  Act  &  Def.  307 ; 
Boone  on  Corp.,  §  6. 

8.  What  is  a  corporation  aggregate  ? 

A  corporation  aggregate  is  a  collection  of  individuals  united 
ill  a  body  under  such  a  grant  of  privileges  as  secures  a  succes- 
sion of  members  without  changing  the  identity  of  the  body.  2 
Wait's  Act  &  Def.  306 ;  Boone  on  Corp.,  §  6. 
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9.  What  are  ecclesiastical  corporations? 

They  are  such  as  are  composed  of  members  who  take  a  lively 
interest  in  the  advancement  of  religion,  and  who  are  associated 
and  incorporated  for  that  object.  They  may  be  either  sole  or 
aggregate.  With  us  they  are  called  religious  corporations.  2 
Kent's  Com.  274  ;  Angell  &  Ames  on  Corp.,  §  36  ;  Boone  on 
Corp.,  §  6 ;  2  Wait's  Act.  &  Def.  307. 

10.  For  what  purpose  are  eleemosynary  corporations  constituted  ? 
They  are  private  charities,  constituted  for  the  perpetual  dis- 
tribution of  the  alms  and  bounty  of  the  founders.  In  this  class 
are  ranked  hospitals  for  the  relief  of  poor,  sick  and  impotent 
persons,  and  colleges  and  academies  established  for  the  promo- 
tion of  learning  and  piety,  and  endowed  with  property  by  public 
and  private  donations.  2  Kent's  Com.  274  ;  1  Shars.  Bl.  Com. 
471 ;  2  Wait's  Act.  &  Def.  307 ;  Boone  on  Corp.,  §  6. 

11.  For  what  purposes  are  public  corporations  created? 

They  are  created  by  the  government,  for  political  purposes, 
as  counties,  towns,  villages  and  cities.  They  are  invested  with 
subordinate  legislative  powers,  to  be  exercised  for  local  purposes 
connected  with  the  public  good,  and  such  powers  are  subject  to 
the  control  of  the  legislature  of  the  State.  In  the  popular  mean- 
ing of  the  term,  nearly  every  corporation  is  public,  inasmuch  as 
they  are  all  created  for  the  public  benefit.  2  Kent's  Com.  275  ; 
1  Shars.  Bl.  Com.  469n  ;  Boone  on  Corp.,  §,  7,  8. 

12.  What  do  private  corporations  include  ? 

They  properly  include  all  not  embraced  under  public  corpo- 
rations, as  religious,  literary,  charitable,  manufacturing,  insuring 
or  money-lending  associations,  as  well  as  railway,  canal,  bridge, 
turnpike  companies,  etc.  1  Shars.  Bl.  Com.  469 ;  2  Wait's  Act. 
&  Def.  308 ;  Boone  on  Corp.,  §  9. 

13.  What  is   the  main  distinction  between  public~~and  private 
corporations  ? 

The  legislature,  as  the  trustees  or  guardians  of  the  public 
interests,  has  the  exclusive  and  unrestrained  control  over  the 
former  ;  and,  acting  as  such,  as  it  may  create,  so  it  may  modify  or 
destroy,  as  public  exigency  requires  or  recommends,  or  the  pub- 
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lie  interest  will  be  best  subserved.  Private  corporations,  on  the 
other  hand,  are  created  by  an  act  of  the  legislature,  which,  in 
connection  with  its  acceptance,  is  regarded  as  a  co7npact,  and  one 
which,  so  long  as  the  body  corporate  faithfully  observes,  the  leg- 
islature is  constitutionally  restrained  from  impairing,  by  annex- 
ing new  terms  and  conditions,  onerous  in,  their  operation,  or  in- 
consistent with  a  reasonable  construction  of  the  compact.  An- 
gell  &  Ames  on  Corp.,  §  31 ;  2  Kent's  Com.  275. 

14.  By  whom  are  corporations  created  ? 

In  England  they  are  created  and  exist  by  prescription,  by 
royal  charter,  and  by  act  of  parliament.  In  this  country  they 
are  created  in  no  way,  but  by  authority  of  the  legislature.  No 
particular  form  of  words  is  requisite  to  create  a  corporation. 
2  Kent's  Com.  276  ;  1  Shars.  Bl.  Com.  472 ;  2  Wait's  Act.  &  Def. 
309. 

15.  Is  it  necessary  for  a  corporation  to  have  a  name  ? 

It  is ;  for  without  a  name  it  could  not  perform  its  corporate 
functions;  and  a  name  is  so  indispensable  a  part  of  the  constitu- 
tion of  a  corporation,  that  if  none  be  expressly  given,  one  may 
be  assumed  by  implication.  2  Kent's  Com.  292 ;  Angell  & 
Ames  on  Corp.,  §  90 ;  1  Shars.  Bl.  Com.  474,  475 ;  Boone  on 
Corp.,  §  29  ;  2  Wait's  Act.  &  Def.  812.^ 

16.  What  are  the  powers  incidental  to  every  corporation  ? 
Writers  on  the  subject  enumerate  the  following  :  1.  To  have 

perpetual  succession,  and,  of  course,  the  power  of  electing  mem- 
bers in  the  room  of  those  removed  by  death  or  otherwise  ;  2.  To 
sue  and  be  sued,  and  to  grant  and  to  receive  by  their  corporate 
name  ;  3.  To  purchase  and  liold  lands  and  chattels  ;  .4.  To  have 
a  common  seal ;  6.  To  make  by-laws  for  the  government  of  the 
corporation  ;  6.  The  power  of  amotion,  or  removal  of  members. 
1  Kyd.  on  Corp.  69,  70  ;  2  Kent's  Com.  78  ;  1  Shars.  Bl.  Com. 
475  i  Angell  &  Ames  on  Corp.  §  110  ;  Boone  on  Corp.  §  37. 

17.  What  are  quasi  corporations  ? 

There  are  some  persons  and  associations  who  have  a  corpo- 
rate capacity  only  for  particular  specified  ends,  but  who  can  in 
that  capacity  sue  and  be  sued  as  an  artificial  person.  These 
bodies   are   termed  quasi   corporations.     Each   county  and  the 
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supervisors  of  a  county,  each  town,  and  trustees  of  school  districts, 
commissioners  of  highways  and  overseers  of  the  poor,  may  be 
given  as  instances.  2  Kent's  Com.  279 ;  1  Shars.  Bl.  Com.  469  ; 
1  Wait's  Law  &  Pr.  (5th.  ed.)  478. 

18.  When  a  corporation  is  said  to  be  a  person,  in  what  sense  is 
the  expression  to  be  understood  ? 

It  is  to  be  understood  in  a  limited  sense,  for  a  corporation  is 
strictly  a  political  institution,  and  can  be  understood  to  be  a  per- 
son only  in  certain  respects,  and  for  certain  purposes.  It  cannot 
be  deemed  a  moral  agent,  and  therefore,  it  cannot  commit  a  crime 
or  become  the  subject  of  punishment,  or  take-  an  oath,  or  appear 
in  person,  or  be  arrested  or  outlawed.  2  Kent's  Com.  279  ;  1 
Shars.  Bl.  Com.  477. 

19.  In  what  way  has  it  been  demonstrated  that  corporations  have 
no  souls  f 

It  is  reported  by  Lord  Coke,  that  Chief  Baron  Manwood 
demonstrated  it,  in  the  following  manner  :  "  None  can  create 
souls  but  God ;  but  a  corporation  is  created  by  the  king  ;  there- 
fore, a  corporation  can  have  no  soul."  It  is  in  this  view  that  a 
corporation  cannot  be  guilty  of  a  crime,  as  treason  or  felony.  1 
Kyd.  71 ;  2  Bulst.  233. 

20.  What  is  meant  by  immortality  of  a  corporation? 

The  immortality  of  a  corporation  means  only  its  capacity  to 
take  in  perpetual  succession  so  long  as  the  corporation  exists  ; 
and  so  far  is  it  from  being  literally  true  that  a  corporation  is 
immortal,  that  many  corporations  of  recent  creation  are  limited 
in  their  duration  to  a  certain  number  of  years.  When  it  is  said, 
therefore,  that  a  corporation  is  immortal,  it  must  be  understood 
theoretically  ;  that  is,  that  it  may  exist  for  an  indefinite  duration. 
Angell  &  Ames  on  Corp.,  §  8  ;  2  Kent's  Com.  267  ;  2  Wait's  Act. 
&  Def.  305. 

21.  Are  corporations  deemed  competent  to  perform  the  duties  of 
trustees  ? 

They  are  ;  and  are  also  regarded  as  proper  and  safe  desposi- 
tories  of  trusts.  And  among  the  almost  infinite  variety  of  pur- 
poses for  which  corporations  are  created  at  the  present  day,  we 
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find  them  authorized  to  receive  and  take  by  deed  or  devise,  in 
their  corporate  capacity,  any  property,  real  and  personal,  in  trust, 
and  to  assume  and  execute  any  trust  so  created  and  declared.  2. 
Kent's  Com.  280  ;  Angell  &  Ames  on  Corp.  §  168. 

22.  What   right   have    corporations    as  to    taking,  holding   and 
transmitting  property  ? 

Every  corporation  aggregate,  in  order  that  it  may  be  ena- 
bled to  answer  the  purposes  of  its  creation,  has,  incidentally  at 
common  law,  a  right  to  hold  and  transmit  in  succession,  prop- 
erty, real  and  personal,  to  an  unlimited  extent  or  amount. 
Thus,  a  grant  of  lands  from  the  sovereign  authority  to  the  in- 
habitants of  a  county,  town,  or  hundred,  rendering  rent,  would 
would  create  them  a  corporation  for  that  single  intent,  or  confer 
upon  them  a  capacity  to  take  and  hold  the  lands  in  a  corporate 
character,  without  saving  to  them  and  their  successors.  2  Kent's 
Com.  281 ;  Angell  &  Ames  on  Corp.,  §  145  ;  2  Wait's  Act  & 
Def.  315  ;  8  id.  187  ;  Boone  on  Corp.  §  40. 

23.  How  do  corporation  make  contracts  ? 

There  are  two  general  modes  in  which  they  may  expressly 
contract,  first  by  vote,  and  secondly  by  their  duly  authorized 
agents.  On  account  of  the  inconvenience  of  the  former  mode, 
the  latter  is  usually  adopted.  2  Kent's  Com.  289 ;  Angell  & 
Ames  on  Corp.,  §§  228,  231 ;  Boone  on  Corp.  §  44. 

24.  Can  a  corporation  have  a  legal  existence  out  of  the  sovereignty 
hy  which  it  is  created  f 

It  cannot ;  for  the  reason  that  it  exists  only  in  contempla- 
tion of  law,  and  by  force  of  law ;  and  when  that  law  ceases  to 
operate,  and  is  no  longer  obligatory,  the  corporation  can  have 
no  existence.  It  must  dwell  in  the  place  of  its  creation,  and 
cannot  migrate  to  another  sovereignty.  Its  residence  in  one 
State  creates,  however,  no  insuperable  objection  to  its  power  of 
contracting  in  another.  Angell  &  Ames  on  Corp.,  §  161 ;  2 
Wait's  Act.  &  Def.  312  ;  8  id.  185 ;  Boone  on  Corp.  §  33. 

25.  I^  what  extent  are  corporations  hound  hy  the  acts  of  their 
agents  ? 

Corporations,  like  natural  persons,  are  bound  only  by  the 
acts  and  contracts  of  their   agents,  done  and  made  within   the 
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scope  of  their  authority.  It  is  the  settled  doctrine  that  corpora- 
tions can  now  be  bound  by  contracts  made  by  their  agents,  with- 
in the  scope  of  their  authority,  though  the  same  be  not  under 
seal.  2  Kent's  Com.  291 ;  Angell  &  Ames  on  Corp.,  §  292 ;  2 
Wait's  Act.  &  Def.  344 ;  8  id.  189. 

26.  Sow  do  corporations  appoint  their  agents  ? 

They  may  be  appointed  under  the  corporate  seal  or  by  res- 
olution or  vote ;  and  either  of  these  modes  will  be  legal,  even 
though  the  agent  be  appointed  to  convey  the  real  estate  of  the 
corporation,  or  whatever  may  be  the  purpose  of  the  agency. 
Angell  &  Ames  on  Corp.,  §  283,  Wait's  Act.  &  Def.  219. 

27.  When  the  agent  of  a  corporation  desires  to  hind  the  corpor ac- 
tion only  hy  a  contract  he  makes  in  its  lehalf,  what  is  the  proper 
mode  to  he  adopted  ? 

His  proper  mode  is  to  name  the  corporation,  in  the  body 
of  the  contract,  as  the  contracting  party,  and  to  sign  as  its  agent 
or  officer ;  and  this  is  the  mode  in  which  bank  bills  and  policies 
of  insurance  are  ordinarily  executed.  Angell  &  Ames  on  Corp., 
§  293,  Boone  on  Corp.  §  133. 

28.  May  a  contract  of  a  corporation  he  implied  from  the  acts  of 
the  corporation? 

It  may,  or  such  contract  may  be  implied  from '  the  acts  of 
the  authorized  agent ;  and,  in  general,  if  a  person,  not  duly 
authorized,  makes  a  contract  on  behalf  of  a  corporation,  and  the 
corporation  take  and  holdthe  benefit  derived  from  such  contract, 
it  is  estopped  from  denying  the  authority  of  the  agent.  1  Pars, 
on  Cont.  118 ;  Angell  &  Ames  on  Corp.,  §  304  ;  1  Wait's  Law 
&  Pr.  (5th.  ed.)  486  ;  2  Wait's  Act.  &  Def.  318,  8  id.  189. 

29.  What  is  necessary  in  order  to  hind  a  corporation  hy  specialty  ? 
It  is  necessary  that  its  corporate  seal  should  be  affixed  to 

the  instrument.  The  corporate  seal  is  the  only  organ  by  which  a 
body  politic  can  bind  itself  by  deed ;  and,  though  its  agents  affix 
their  private  seals  to  a  contract  binding  upon  it,  yet  these,  not 
being  seals  as  regards  the  corporation,  it  is,  in  such  case,  bound 
onl)^  by  simple  contract.  Angell  &  Ames  on  Corp.  §  295  ;  1 
Pais,  on  Cont.  119;  2  Wait's  Act.  &  Def.  325. 
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30.  From  whence  do  corporations  derive  the  power   to   make  by- 
laws ? 

The  power  is  either  expressly  given  by  the  act  of  incorpora- 
tion, or  is  tacitly  annexed,  as  being  necessarily  incident  to  cor- 
porate bodies  to  enable  them  to  fulfil  the  purposes  of  their  in- 
stitution ;  and  when  the  objects  of  the  power,  and  the  persons 
who  are  to  exercise  it  are  not  specially  defined  in  the  charter;  it  is 
necessarily  limited  in  its  exercise  to  those  purposes,  and  resides 
in  the  body  politic  at  large.  2  Kent's  Com.  296  ;  2  Wait's  Act. 
&  Def.  326. 

31.  Who  has  a  right  to  give  laws  to  eleemosynary  corporations  ? 
These    corporations  are  the  mere  creatures  of  their  founder, 

and  he  alone  has  a  right  to  prescribe  the  regulations,  according 
to  wliich  his  charity  shall  be  applied.  His  statutes  are  accord- 
ingly their  laws,  which  they  have  no  power  to  alter,  modify  or 
amend.  Angell  &  Ames  on  Corp.,  §  330  ;  1  Shars.  Bl.  Com. 
482. 

32.  What  restrictions  exist  upon  the  legislative  power  of  a  cor- 
poration ? 

The  corporate  powers  of  legislation  must  be  exercised  strictly 
within  the  limits  of  its  charter;  and  in  perfect  suboidination  to 
the  constitution  and  general  law  of  the  land,  and  the  rights  de- 
pendent thereon.  The  general  rule  is,  that,  wlienever  a  by-law 
seeks  to  alter  a  well-settled  and  fundamental  principal  of  the 
common  law,  or  to  establish  a  rule  interfering  with  the  rights,  or 
endangering  the  security,  of  individuals  or  the  public,  a  statute 
or  other  special  authority,  emanating  from  the  creating  power, 
must  be  shown  to  legalize  it,  either  expressly  or  by  implication. 
2  Kent's  Com.  295 ;  AngeU  &  Ames  on  Corp.  §  335. 

33.  Give  the  distinction  between  disfranchisement  and  amotion  ? 
Disfranchisement  is  applicable  only  to  the  rights  of  a  member 

of  a  corporation  as  such ;  'but  the  term  "  amotion  "  applies  only 
to  such  members  as  are  officers ;  and,  consequently,  if  an  officer 
be  removed  for  good  cause,  he  m.&j  still  continue  to  be  a  member. 
2  Kent's  Com.  297  ;  Angell  &  Ames  on  Corp.  §  408. 

34.  Are  corporate  powers  strictly  or  liberally  construed  ? 

As  corporations  are  the  mere   creatures  of  law,   established 
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for  special  purposes,  and  drive  all  their  powers  from  the  acts 
creating  them,  it  is  perfectly  just  and  proper  that  they  should  be 
obliged  strictly  to  show  their  authority  for  the  business  they 
assume,  and  be  confined  in  their  operations  to  the  mode  and  man- 
ner and  subject-matter  prescribed.  Thus,  unless  authority  is 
given  in  its  charter,  or  in  the  act  of  incorporation,  or  by  general 
statute,  a  corporation  can  neither  issue  bills,  discount  notes,  re- 
ceive deposits  nor  loan  money.  2  Kent's  Com.  299  ;  1  Wait's 
Law  &  Pr.  (6th.  ed.)  481. 

35-  is  it  neceessary  that  the  corporate  seal  be  impressed  uj)on 
wax  or  other  tenacious  substance,  in  order  to  make  it  valid  ? 

Such  is  the  rule  at  common  law ;  but  this  rule  has  been 
changed  by  statute  in  this  State,  and  the  seal  of  a  corporation 
is  now  valid,  although  it  is  merely  impressed  upon  the  paper. 
1  Wait's  Law  &  Pr.  (5th.  ed.)  486. 

36.  Does  the  law  make  any  distinction  between  natural  persons 
and  corporations,  so  far  as  civil  liabilities  are  concerned  ? 

It  does  not.  Each  is  legally  bound  to  fulfil  all  proper 
duties  and  obligations,  and  each  is  liable  for  a  neglect  of  such 
duties  or  for  a  breach  of  its  obligations.  Whenever  any  officer 
or  agent  of  a  corporation  commits  any  wrongful  act,  while  in 
the  discharge  of  his  duties  as  suchoificer  or  agent,  the  corpo- 
ration is  liable  to  respond  in  damages  for  the  injury  done.  1 
Wait's  Law  &  Pr.  (5th.  ed.)  488 ;  2  Wait's  Act.  &  Def.  337  ; 
Sid.  190. 

37.  When  the  charter  of  a  corporation  provides  that  contracts 
shall  be  made  in  writing,  will  a  verbal  contract,  entered  into  by 
such  corporation,  be  valid? 

It  will  not,  nor  will  it  bind  the  corporation ;  but  unless 
some  statute,  or  some  rule  of  law,  or  the  charter,  requires  the 
agreement  to  be  in  writing,  it  may  be  verbal.  1  Wait's  Law 
&  Pr.  (5th.  ed.)  497 ;  Angell  &  Ames  on  Corp.  §  253. 

38.  In  what  ways  may  corporations  be  dissolved  f 

A  corporation  may  be  dissolved  by  statute,  by  the  loss  of 
all  its  members,  or  of  an  integral  part,  by  death  or  otherwise, 
by  surrender  of  its  franchises,  and  by  forfeiture  of  its  charter 
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through  negligence  or  abuse  of  the  privileges  conferred  by  it. 
To  these  may  be  added  the  dissolution  of  a  corporation  by  ex- 
piration of  the  term  of  of  its  duration,  limited  by  charter  or 
general  law,  which  is  quite  common  in  this  country.  2  Kent's 
Com.  305 ;  Angell  &  Ames  on  Corp.  §  766 ;  Boone  on  Corp.,  § 
197  ;  2  Wait's  Act.  &  Def.  347. 

39.  When  is  a  corporation  dissolved  from  the  death  of  its  merrir 
hers  ? 

When,  from  death  or  disfranchisment,  so  few  remain  that, 
by  the  constitution  of  the  corporation,  they  cannot  continue  the 
succession,  to  all  purposes  of  action  at  least,  the  corporation  it- 
self is  dissolved.  As  long,  however,  as  the  remaining  corpora- 
tors are  sufficient  in  number  to  continue  the  succession,  the 
body  remains.  Angell  &  Aa:es  on  Corp.  §  768  ;  2  Kent's  Com. 
308 ;  Boone  on  Corp.,  §  199. 

40.  To  whom  do  the  lands  and  tenements  of  a  corporation  re- 
vert, upon  its  dissolution  f 

At  common  law,  upon  the  civil  death  of  a  corporation,  all 
its  real  estate  remaining  unsold  reverts  to  the  grantor  and  his 
heirs,  for  the  reversion,  in  suck  an  event,  is  a  condition  annexed 
by  the  law,  inasmuch  as  the  cause  of  the  grant  has  failed.  2 
Kent's  Com.  307;  1  Shars..Bl.  Com.  484;  2  Wait's  Act  &  Def. 
350. 

41.,  What  becomes  of  the  personal  estate  of  the  corporation  upon 
its  dissolution  ? 

The  personal  estate,  in  England,  vests  in  the  king,  and  in 
our  own  country,  in  the  people  or  State,  as  succeeding  to  this 
right  and  prerogative  of  the  crown.  The  debts  due  to  and  from 
the  corporation  are  all  extinguished.  Neither  the  stockholders 
nor  the  directors  or  trustees  of  the  corporation  can  recover  those 
debts,  or  be  charged  with  them,  in  their  natural  capacity.  Angell 
&  Ames  on  Corp.,  §  779  ;  2  Kent's  Com.  307  ;  2  Wait's  Act.  & 
Def.  350  ;  Boone  on  Corp.,  §  207. 

42.  How  are  these  rules  of  the  common  law  usually  modified? 
They  are  usually  modified  by  charter  or  statute,  and  the  rule, 
in  relation  to  the  effect  of  dissolution  upon  the  property  and  debts 
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of  a  corporation,  has,  in  fact,  become  obsolete  and  odious.  In 
this  country  its  unjust  operation  upon  the  rights  of  both  creditors 
and  stockholders  of  insolvent  or  dissolved  moneyed  corporations, 
is  almost  invariably  arrested  by  general  or  special  statutory  pro- 
visions. Angell  &  Ames  on  Corp.,  §  779  ;  2  Wait's  Act.  &  Def. 
350,  351 ;  Boone  on  Corp.,  §  207. 

43.  M^ay  a  corporation  he  revived  after  its  dissolution  f 

In  England  the  king  may,  either  by  grant  or  by  proclama- 
tion under  the  great  seal,  revive  or  renovate  the,  old  corporation, 
or  by  grant  or  charter  create  a  new  one  in  its  place.  If  the  old 
corporation  be  revived,  all  its  rights  and  its  responsibilities  are, 
of  course,  revived  with  it ;  but  if  the  grant  operate  as  a  new 
creation,  the  new  corporation  cannot  be  subject  to  the  liabilities 
nor  possess  the  rights  of  the  old.  Angell  &  Ames  on  Corp.,  §  780  ; 
Boone  on  Corp.,  §  211 ;  2  Wait's  Act.  &  Def.  351. 

44.  If  a  corporation  should  he  guilty  of  acts  or  omissions  which 
would  work  a  forfeiture  of  its  charter,  would  this  he  a  defense  in  an 
action  hy  the  corporation? 

It  would  not ;  and,  until  the  charter  expires  by  its  own 
limitation,  or  is  annulled  by  the  judgment  of  a  proper  court,  it 
must  be  considered  in  full  force  in  all  actions  between  the  cor- 
poration and  individuals.  2  Wait's  Act.  &  Def.  349,  351 ;  Boone 
on  Corp.,  §  203. 

45.  Is  delivery  necessary  to  the  complete  execution  of  the  deed  of 
a  corporation  ? 

It  is  not,  since  it  is  said  to  be  perfected  by  the  mere  affixing 
of  a  common  seal.  This  rule  is  to  be  taken,  however,  with  the  im- 
portant qualification  that,  by  the  affixing  of  the  seal,  the  complete 
execution  of  the  deed  was  intended.  Angell  &  Ames  on  Corp., 
§227. 

46.  May  bodies  corporate  make  contracts  of  bailment? 

They  may,  the  same  as  natural  persons,  provided  it  be  done 
in  the  course'  of  business  permitted  or  contemplated  by  their 
charters.  Thus,  incorporated  stage-coach  companies  may  be 
liable  as  common  carriers  ;  and  banks  sue  every  day  as  lenders, 
and  are  sued  as  depositaries,  borrowers,  etc.  Angell  &  Ames  on 
Corp.,  241. 
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47.  What  is  the  distinction  between  a  corporate  act  to  he  done  hy 
a  select  and  definite  body,  as  by  a  board  of  directors,  and  one  to  be 
performed  by  the  constituent  members  ? 

In  the  latter  case  a  majority  of  those  who  appear  may  act, 
but  in  the  former  a  majority  of  the  definite  body  must  be  present, 
and  then  a  majority  of  the  quorum  may  decide.  This  is  the 
general  rule  on  the  subject,  and  if  any  corporation  has  a  different 
modification  of  the  expression  of  the  binding  will  of  the  corpora- 
tion, it  arises  from  the  special  provisions  of  the  act  or  charter  of 
incorporation.     2  Kent's  Com.  293 ;  1  Shars.  Bl.  Com.  478. 

48.  Is  it  necessary  that  corporations  should  be  named,  in  order  to 
be  embraced  within  the  terms  of  an  act,  to  subject  them  to  its  pro- 
hibitions ? 

It  is  not ;  for  it  is  well  settled  that  the  words  inhabitants, 
occupiers  or  persons,  may  include  incorporated  companies.  1 
Wait's  Law  &  Pr.  (5th.  ed.)  467 ;  2  Wait's  Act.  &  Def.  305. 

49.  What  is  the  general  rule,  as  to  the  extent  of  the  power  of  a 
corporation  to  make  contracts,  in  the  absence  of  any  provision  on  the 
subject  by  general  statute,  or  in  the  charter  or  act  of  incorporation? 

In  such  case  the  corporation  has  power  to  make  all  such 
contracts  as  are  necessary  and  usual  in  the  course  of  business,  as 
means  to  enable  it  to  attain  the  object  for  which  it  was  created, 
but  none  other.  Thus  the  right  to  purchase  property,  and  do 
other  acts  relating  to  the  corporate  business,  necessarily  implies 
a  right  to  create  debts  in  the  transaction  of  the  affairs  of  the 
company.  1  Wait's  Law  &  Pr.  (5th.  ed.)  482 ;  Angell  &  Ames 
on  Corp.,  §  271 ;  2  Wait's  Act.  &  Def.  318 ;  Boone  on  Corp.,  § 
43. 

50.  What  is  the  general  rule,  as  to  the  power  of  a  corporation  to 
sue  ? 

It  is  now  well  settled  that  corporations,  whether  public  or 
private,  may  commence  and  prosecute  actions  upon  all  prom- 
ises and  obligations,  implied,  as  well  as  expressed,  made  to  them 
which  fall  within  the  scope  of  their  design,  and  the  authority 
conferred  upon  them.    Angell  &  Ames  on  Corp.,  §  370. 
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51.  May  a  corporation  sustain  a  suit,  beyond  the  the  jurisdic- 
tion within  which  it  is  constituted  ? 

It  may ;  and  to  do  this  it  is  only  necessary  to  show  that  it 
has  been  regularly  and  effectually  made  a  corporate  body.  2 
Kent's  Com.  284 ;  Angell  &  Ames  on  Corp.,  §  372. 

52.  May  corporations  make  valid  indorsements  of  accommoda- 
tion notes  for  other  persons  or  corporations,  in  which  they  have  no 
interest  ? 

They  cannot;  but  a  corporation  which  owns  paper  may  in- 
dorse it,  and  procure  it  to  be  discounted  for  its  own  use.  And 
when  it  represents  that  a  note  belongs  to  itself,  when,  in  fact, 
such  note  belongs  to  a  third  person,  the  corporation  will  be  liable 
if  the  note  is  discounted  in  good  faith  by  the  bank  or  person  ad- 
vancing the  money.     1  Wait's  Law  &  Pr.  (5th.  ed.)  497,  498. 

53.  Is  notice  given  to  an  agent  of  a  corporation  sufficient  notice 
to  the  corporation? 

Notice  to  an  agent  of  a  corporation  who  is  intrusted  with  the 
management  of  its  business,  or  of  a  particular  branch  of  its  busi- 
ness, is,  as  a  general  rule,  notice  to  the  corporation  in  transactions 
conducted  by  such  agent,  acting  for  the  corporation,  within  the 
scope  of  his  authority,  whether  the  knowledge  of  such  agent  was 
acquired  in  the  course  of  the  particular  dealing,  or  on  some  prior 
occasion.     8  Wait's  Act.  &  Def.  59. 

54.  Is  notice  to  a  director  of  a  corporation,  notice  to  the  corporor 
tion  ? 

It  is  not  in  all  cases.  If  knowledge  is  acquired  by  a  director 
in  his  official  capacity,  the  corporation  is  presumed  to  have  it ; 
but  if  the  knowledge  is  acquired  as  any  private  person  might 
have  acquired  it  the  corporation  is  not  chargeable  with  it.  8 
Wait's  Act.  &  Def.  59  ;  1  Wait's  Law  &  Pr.  (5th.  ed.)  499. 

55.  Are  corporations  liable  for  torts  committed  by  their  agents? 
A  corporation  is  liable  for  the  torts  of  its  agent  committed 

while  engaged  in  the  business  of  the  agency,  to  the  same  extent 
and  under  the  same  circumstances  that  a  natural  person  would 
be  liable  for  the  tort  of  an  agent.  1  Wait's  Law  &  Pr.  (5th.  ed.) 
489 ;  2  Wait's  Act.  &  Def.  337 ;  8  id.  190, 191 ;  Boone  on  Corp., 
§78. 
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CHAPTER  V. 

THE  LAW  OF  REAL  PROPERTY. 

1.   Give  the  general  divisions  of  property  ? 
Property  is  divided  into  two  classes,  things  real  and  things 
personal ;  or,  in  other  words,  into  real  and  personal  property.    2 
Bl.  Com.  14. 

>^     2.  Define  the  words  "  reat  property"  as  used  in  law  ? 

The  words  "  real  property,"  are  used  in  law  to  express  that 
kind  of  property  which  is  known  under  the  terms  lands,  tene- 
ments and  hereditaments.  Willard  on  Real  Estate,  47 ;  2  Bl.  Com. 
16  ;  3  Kent's  Com.  401  ;  Laws  of  1873,  ch.  530 ;  3  Rev.  Stat. 
(7th.  ed.)  2205,  §  10 ;  Code  of  Civil  Pro.,  §  3343. 

3.  What  is  the  distinction  between  real  and  personal  property  ? 
Real  property  consists  of  things  substantial  and  immovable, 

and  of  the  rights  and  profits  annexed  to,  or  issuing  out  of  them. 
Personal  property  consists  of  money,  goods  and  other  movables, 
and  such  rights  and  profits  as  relate  to  movables.    2  Bl.  Com.  15. 

4.  If  certain  lands  he  conveyed  to  a  purchaser,  and  no  notice  he 
taken  in  the  conveyance  of  any  huildings  upon  or  mines  or  minerals 
under  the  land,  would  such  mines,  huildings  and  minerals  pass  to 
the  purchaser  ?    State  any  legal  maxim  applicable  to  the  question. 

.  They  will  pass  to  the  purchaser  ;  for  the  ownership  of  land 
carries  with  it  every  thing  above  and  below  the  surface,  the 
maxim  being  Cujus  est  solum,  ejus  est  usque  ad  caelum.  Willard 
on  Real  Estate,  47  ;  2  Bl.  Com.  18. 

5.  Suppose  A  grants  apiece  or  pool  of  water  to  B,  what  is  the 
extent  of  B's  estate  therein  ;  and  what  words  should  be  used  to 
assure  the  freehold  of  it  to  a  purchaser  ? 

On  the  grant  of  a  certain  piece  of  water,  the  right  of  fishing 
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passes,  but  not  the  soil.  To  assure  the  freehold  of  it  to  the  pur- 
chaser, it  should  be  conveyed  as  so  many  acres  of  land  covered 
\rith  water.     2  Bl.  Com.  18. 

6.  Define  the  word  "  tenement  ?  " 

Tenement  is  a  word  of  more  comprehensive  signification  than 
land,  and  signifies  every  thing  that  may  be  Jiolden,  provided  it  be 
of  a  permanent  nature,  whether  it  be  of  a  substantial  and  sen- 
sible, or  of  an  unsubstantial  ideal  kind.  Willard  on  Real  Estate^ 
47 ;  2  Bl.  Com.  17  ;  3  Kent's  Com.  40l. 

7.  What  do  you  understand  hy  the  word  "  hereditament?  " 

It  is  the  most  comprehensive  word  that  is  used  in  deeds  ; 
for  it  includes  not  only  lands  and  tenements,  but  also  whatever 
may  be  inherited,  be  it  corporeal  or  incorporeal,  real,  personal  or 
mixed.  Willard  on  Real  Estate,  47;  2  Bl.  Com.  17;  3  Kent's 
Com.  401. 

8.  Grive  the  distinction  between  corporeal  and  incorporeal  heredi- 
taments ? 

Corporeal  hereditaments  consist  wholly  of  substantial  per- 
manent subjects,  such  as  affect  the  senses,  and  may  be  seen  and 
handled  by  the  body,  and  are,  in  fact,  the  same  as  land  ;  while 
incorporeal  hereditaments  are  such  subjects  as  do  not  affect  the 
senses,  but  exist  in  the  mind  only,  as  rents,  commons-,  ways  and 
the  like.  Willard  on  Real  Estate,  47 ;  2  Bl.  Com.  17,  20 ;  3 
Kent's  Com.  401,  402. 

9.  What  is  a  chattel  real? 

Any  estate  in  lands  which  does  not  amount  to  a  freehold  is 
a  chattel  real.  It  is  called  a  chattel  real  because  it  concerns  or 
savors  of  the  realty ;  also  to  distinguish  it  from  things  which 
have  no  concern  with  the  realty.  Willard  on  Real  Estate,  49,  81; 
2  Wait's  Act.  &  Def.  219. 

10.  What  is  a  chattel  personal  ? 

Chattels  personal  consist  of  mere  movables,  and  the  rights 
connected  with  them.  2  Wait's  Act.  &  Def.  219. 

11.  What  do  you  understand  by  an  estate  in  land  ? 

It  is  the  interest  which  the  owner  has  in  the  land.    It  does 
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not  properly  denote  the  land  itself,  but  the  peculiar  right  which 
the  owner  may  exercise  therein.  Willard  on  Real  Estate,  47 ;  2 
Bl.  Com.  102. 

12.  What  is  the  distinction  between  the  quantity  and  the  quality 
of  a7i  estate  ? 

The  quantity  of  an  estate  signifies  the  time  of  continuance 
or  degree  of  interest ;  the  quality  of  an  estate  has  reference  to 
the  manner  of  its  enjoyment,  as  whether  it  be  absolutely,  solely, 
in  common,  in  coparcenary,  or  in  joint  tenancy.  Willard  on 
Real  Estate,  48. 

13.  How  are  estates  in  lands  divided  and  distinguished  hy  the 
statutes  of  this  State  ? 

Estates  in  lands  are  diyided  into  estates  of  inheritance, 
estates  for  life,  estates  for  years,  and  estates  at  will  and  by  suf- 
ferance.    Willard  on  Real  Estate,  48. 

14.  What  is  an  estate  in  fee  simple? 

It  is  the  largest  estate  or  interest  which  the  law  allows  any 
person  to  possess  in  landed  property.  It  is  the  entire  and  abso- 
lute interest  and  property  in  the  lands.  Willard  on  Real  Estate, 
49;  4  Kent's  Com.  3,  5. 

15.  What  estates  are  termed  freehold  estates  P 

Estates  of  inheritance  and  for  life  are  termed  estates  of 
freehold ;  and  an  estate  during  the  life  of  a  third  person,  whether 
limited  to  heirs  or  otherwise,  is  termed  a  freehold  during  the 
life  of  the  grantee  or  devisee,  but  after  his  death,  is  deemed 
a  chattel  real.  Willard  on  Real  Estate,  49 ;  4  Kent's  Com. 
23,  24. 

16.  What  is  the  largest,  and  whdt  is  the  smallest  estate  of  free- 
hold, of  which  a  man  can  he  seized  ? 

An  estate  in  fee  simple  is  the  largest,  and  an  estate  for  the 
life  of  another,  is  the  smallest  estate  of  freehold  of  which  a  man 
can  be  seized.  Willard  on  Real  Estate,  49,  56  ;  4  Kent's  Com. 
5,26. 

1 7.  Describe  an  estate  of  inheritance  ? 

An  estate  of  inheritance  is  where  the  tenant  is  not  only 
entitled  to  enjoy  the  land  for  his  own  life,  but  where,  after  his 
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death,  it  is  cast  by  the  law  upon  the  persons  who  successively 
represent  him  in  perpetuam  in  right  of  blood,  according  to  an 
established  order  of  descent. 

18.  What  is  an  estate  tail? 

An  estate  tail  is  an  estate  of  inheritance,  which  can  descend 
only  to  some  particular  heir  of  the  person  to  whom  it  is  granted, 
and  not  to  his  heirs  generally.  Willard  on  Real  Estate,  53  •  2 
Bl.  Com.  112. 

19.  State  the  different  kinds  of  estates  tail? 

Estates  tail  are  either  general  or  special.  The  first  is  where 
lands  and  tenements  are  given  to  one,  and  the  heirs  of  his  body, 
without  further  restriction;  and  the  second  is  where  the  gift  is 
restrained!  to  certain  heirs  of  the  donee's  body,  and  does  not  go 
to  all  of  them  in  general.  2  Bl.  Com.  113 ;  "Willard  on  Real 
Estate,  63. 

30.    What  change  was  effected  in  the  laws  relating  to  entailed 
estates  ly  the  Revised  Statutes  of  1830  ? 

The  statutes  of  that  year  abolished  all  estates  tail,  and  pro- 
vided that  every  estate  which  would  have  been  adjudged  a  fee 
tail  prior  to  1782,  should  hereafter  be  adjudged  a  fee  simple ; 
and  if  no  valid  remainder  be  limited  thereon,  should  be  a  fee  simple 
absolute ;  but  that  where  a  remainder  in  fee  is  limited  upon  such 
an  estate,  such  remainder  should  be  valid  as  a  contingent  limita- 
tion upon  a  fee,  and  should  vest  in  possession  on  the  death  of 
the  first  taker  without  issue  living  at  the  time  of  such  death. 
Willard  on  Real  Estate,  48 ;  4  Kent's  Com.  14,  15. 

21.  Do   the  statutes  of  this  State  recognize   defeasible  or  con- 
ditional fees  as  existing  estates  ? 

They  do.     Willard  on  Real  Estate,  52,  54. 

22.  If  A  conveys  an  estate  to  B  and  his  heirs  until  the  marriage 
of  C,  what  would  be  the  effect  of  the  death  of  0  before  marriage  f 

The  effect  of  the  death  of  C.  before  his  marriage  would  be  to 
change  the  estate  of  B.,  which  was  before  a  determinable  fee,  into 
a  fee  simple  absolute,  for  the  reason  that  the  event  on  Avhich  the^ 
determination  of  the  estate  depended,  viz.,  the  marriage  of  B 
having  become  impossible  by  the  act  of  God,  the  period  for  the 
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determination  of  estate  can  never  arise.    Willard  on  Real  Estate, 
55 ;  4  Kent's  Com.  9. 

23.  What  quantity  0-"  interest  is  conveyed  with  an  estate  for 
life? 

A  freehold  interest,  an  estate  for  life  being  a  freehold  not  of 
inheritance.     "Willard  on  Real  Estate,  48,  55. 

24.  State  the  two  different  modes  hy  which  a  life  estate  may  be 
qreated,  and  classify  the  estates  created  under  each  ? 

Life  estates  may  he  created  (1)  by  the  act  of  the  parties,  as 
by  deed,  and  (2)  by  the  operation  of _law.  The  estates  which 
may  be  created  by  deed,  are.  (1)  an  estate  for  the  life  of  the  ten- 
ant, and  (2)  an  estate, for  the  life  of  another  person  or  persons. 
The  estates  which  may  be  created  by  operation  of  law,  are  (1) 
an  estate  by  the  curtesy  of  England,  and  (2)  an  estate  in  dower. 
4  Kent's  Com.  24-26. jvC£:*.,,:<-l^. J,    ,,\^j-.   ^    ..^>A. _;./.-:    fl  «/> 

25.  If  A  grants  or  assigns  a  parcel  of  land  '■'■to  B  and  his  assigns 
forever"  what  estate  would  B  take  at  common  law,  and  what  estate 
will  he  take  under  the  statutes  of  this  State  f 

At  common  law  B  would  take  only  a  life  interest  on  account 
of  the  omission  of  the  word  "  heirs ; "  but  under  the  statutes  of 
this  State  th^  entire  estate 'of  A  would  pass  to  B,  as  it  is  no 
longer  necessary  to  use  the  word  "  heirs  "  to  convey  a  fee,  and  it 
is  necessary  in  order  to  convey  a  life  estate,  that  Jthe^  intent  to 
create  such  an  estate  should  be  expressed  in  the  conveyance. 
Willard  on  Real  Estate,  56  ;  4  Kent's  Com.  5,  6. 

26.  What  terrhs  are  usually  employed  to  distinguish  a  person 
who  holds  an  estate  for  the  term  of  his  own  life  from  a  person  who 
holds  an  estate  for  that  of  ari/Other  ? 

A  person  who  holds  an  estate  for  the  term  of  his  own  life  is 
called  a  tenant  for  life  ;  while  a  person  who  holds  an  estate  during 
-  the  life  of  another  is  usually  called  a  tenant  pur  auteiLm&.     2 
Black.  Com.  120.  _  ' 

27.  If  A  having  a  life  estate  in  lands  conveys  it  to  B  and  to 
his  heirs  and  assigns  forever,  what  estate  will  B  take'  hy  the  con- 
venance  f 

As  A.  can  convey  no  greater  estate  than  he  possesses,  B.  will 
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take  an  estate  p%-  auter  vie,  and  notwithstanding  the  words  of 
perpetuity,  the  estate  will  be  determined  by  the  death  of  A. 
Willard  on  Real  Estate,  57 ;  4  Kent's  Com.  10. 

28.    What  change  in  the  character  of  the  estate  will  he  effected 
Hy  the  death  of  the  tenant  per  auter  vie,  lefore  the  death  of  the 
cestui  que  vie  f 

The  effect  of  the  death  of  a  tenant  for  the  life  of  another  is 
to  change  the  character  of  the  estate  from  a  freehold  to  a  chattel 
real,  and  the  estate  instead  of  preserving  its  distinctive  charac- 
ter as  real  estate,  becomes  assets  in  the  hands  of  the  executors 
or  administrators  of  the  deceased,  and  is  inventoried,  applied, 
and  distributed  as  a  part  of  his  personal  estate.  Willard  on  Real 
Estate,  57 ;  4  Kent's  Com.  27. 

39.    What  is  an  estate  hy  the  curtesy  ? 
It  is  a  life  estate  which  the  law  gives  to  the  husband  in  the 
land  of  which  his  wife  was  seized  in  fee,  upon  her  death,  after 
the  birth  of  issue.     Willard  on  Real  Estate,  58  ;  4  Kent's  Com. 
27,  28. 

30.  What  four  things  are  necessary  to  create  this  estate? 

(1)  Marriage ;  (2)  seizin  of  the  wife  ;  (8)  birth  of  issue,  and 
(4)  death  of  wife.  Willard  on  Real  Estate,  58 ;  4  Kent's  Com. 
29;  3  Wait's  Act.  &  Def.  77;  Tyler  on  Inf.  &  Cov.  (2d.  ed.) 
230. 

31.  What  is  dower  f 

It  is  a  life  estate,  which  the  law  gives  to  a  widow,  in  the 
third  part  of  all  the  lands  whereof  her  husband  was  seized  of  an 
estate  of  inheritance  at  any  time  during  the  marriage.     Willard , 
on  Real  Estate,  61 ;  4  Kent's  Com.  35  ;  3  Wait's  Act.  &  Def.  74 ; 
Tyler  on  Inf.  &  Cov.  (2d.  ed.)  540. 

32.  What  three  things  are  requisite  to  create  dower? 

(1)  Marriage ;  (2)  seizin  of  the  husband,  and  (3)  death  of  the 
husband.     Willard  on  Real  Estate,  62  ;  4  Kent's  Com.  36. 

33.  Of  what  estate  must  the  husband  he  seized  in  order  to  entitle 
his  widow  to  dower  ? 

He  must  be  seized  during  the  coverture  of  a  present  free- 
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hold  estate  of  inheritance.    Willardon  Real  Estate,  62 ;  4  Kent's 
Com.  37-39 ;  Tyler  on  Inf.  &  Gov.  548. 

34.  If  A.  dies  seized  in  fee  of  certain  lands,  which  descend  to 
his  son  subject  to  the  dower  of  the  mother,  and  dower  is  assigned  to 
her  in  the  premises,  and  the  son  dies  during  the  continuance  of  her 
estate,  to  what  dower  will  the  widow  of  the  son  he  entitled  ? 

The  widow  of  the  son  will  be  entitled  to  dower  in  the  re- 
maining two-thirds  only,  and  will  not  be  entitled  to  dower  in 
the  reversion  of  that  part  which  Was  assigned  to  the  mother  as 
tenant  in  dower.     Willard  on  Real  Estate,  63. 

35.  Would  the  right  of  dower  of  the  widow  of  the  son  he  the  same 
if  the  father  had  conveyed  the  premises  to  the  son  ? 

It  would  nqt.  The  son  would  have  then  died  seized  of  the 
entire  estate  subject  to  the  mother's  right  of  dower,  and  his 
widow  would  then  be  entitled  to  dower  in  the  entire  estate 
subject  to  the  same  right.  Willard  on  Real  Estate,  63  ;  4  Kent's 
Com.  64. 

36.  What  is  the  nature  of  an  inchoate  right  of  dower  ? 

It  is  in  no  sense  an  interest  or  estate  in  land,  but  is  a  con- 
tingent claim,  arising  out  of  no  contract  but  as  an  institution  of 
law,  constituting  a  mere  chose  in  action  incapable  of  transfer  by 
grant  or  conveyance,  and  during  its  inchoate  state  susceptible 
only  of  extinguishment.  8  Wait's  Act.  &  Def.  311 ;  Witthaus  v. 
jSchack,  105  N.  Y.  332. 

37.  What  is  the  effect  of  the  joinder  hy  a  married  woman  with 
her  husband  in  a  deed  or  mortgage  of  his  lands  ? 

The  joinder  by  the  wife  with  the  husband  in  the  deed  or  mort- 
gage of  his  lands  does  ndt  operate,  as  to  her,  by  way  of  passing  an 
estate,  but  enures  simply  as  a  release  to  the  grantee  of  the  hus- 
band of  her  future  contingent  right  of  dower  in  the  granted  or 
mortgaged  premises,  in  aid  of  the  title  or  interest  conveyed  by 
his  deed  or  mortgage.  Her  release  excludes  her  from  afterwards 
claiming  dower  in  the  premises  as  against  the  grantee  or  mort- 
gagee so  long  as  there  remains  a  subsisting  title  or  interest  created 
by  the  conveyance  from  the  husband.  8  Wait's  Act.  &  Def. 
311. 
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»,  _  38.  What  will  he  the  effect  on  the  rights  of  the  wife  if  a  convey- 
ance of  her  husband'' s  lands,  in  which  she  has  Joined,  is  set  aside 
at  the  instance  of  creditors,  or  is  defeated  by  a  sale  on  execution 
under  a  prior  judgment  f 

She  will  be  restored  to  her  original  position,  and  after  tlie 
death  of  her  husband  may  recover  dower  in  the  lands  as  though 
she  had  never  joined  in  the  conveyance.  8  Wait's  Act.  &  Def. 
311. 

39.  Is  the  widow  of  the  mortgagor  entitled  to  dower  out  of  the 
mortgaged  premises  ? 

She  is  as  against  all  but  the  mortgagee.  WiUard  on  Real 
Estate,  62,  63. 

40.  If  A  and  wife  execute  a  mortgage  on  certain  lands,  and  A 
afterward  dies,  to  what  dower  will  his  widow  he  entitled  on  fore- 
closure and  sale  of  the  mortgaged  premises  f 

She  will  be  entitled  to  dower  in  the  surplus,  if  any,  remain- 
ing after  the  payment  of  the  mortgage  debt,  and  the  costs  of 
foreclosure.'  WiUard  on  Real  Estate,  64;  4  Kent's  Com.  38,  39; 
3  Wait's  Act.  &  Def.  657  ;  Tyler  on  Inf.  &  Gov.  (2d.  ed.),  550, 
566. 

y  41.  -A,  being  an  infant,  unites  with  her  husband  in  conveying 
land  to  B ;  the  husband  of  A  afterward  dies  ;  has  A  any  rights 
in  the  land  conveyed  to  B  f 

She  has  still  her  right  of  dower.  An  infant  cannot  bar  her 
right  of  dower  by  uniting  in  a  conveyance  with  her  husband. 
WiUard  on  Real  Estate,  64 ;  Tyler  on  Inf.  &  Gov.  (2d.  ed.),  583. 

42.  A  and  B  make  an  exchange  of  the  lands  owned  by  them, 
each  conveying  to  the  other  an  estate  equal  in  quantity  to  the  one 
received,  in  consideration  of  a  like  conveyance  by  the  other ;  if  A 
dies  leaving  a  widow,  can  she  claim  dower  in  the  estate  given  to,  as 
well  as  the  estate  received  from  B.  in  exchange  P 

She  cannot  have  dower  in  both  estates,  but  she  may  elect 
out  of  which  estate  dower  shall  be  assigned  her.     In  the  de- 
fault of  the  commencement  of  proceedings  to  recover  dower  out 
of  the  estate  given  B  in  exchange,  within  one  year  from  the  ' 
death  of  her   husband,  she  will  be  deemed -to  have  elected  to 
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take  her  dower  out  of  the  estate  received  in  exchange  fromB. 
Willard  on  Real  Estate,  64;  4  Kent's  Com.  59. 

43.    What  effect  has  a  decree  of  divorce  on  the  wife's  right  of 
dower  ? 

An  absolute  divorce  dissolving  the  marriage  contract  for 
the  misconduct  of  the  wife,  is  fatal  to  her  right  of  dower.  But 
,  where  the  divorce  is  obtained  by  the  wife,  for  the  adultery  of 
the  husband,  she  is  still  entitled  to  dower  in  lands  of  which  he 
wae  seized  prior  to  the  divorce.  A  decree  of  divorce,  a  mensa 
et  thoro,  does  not  work  a  forfeiture  of  the  right  of  dower  in  which 
the  husband  was  seized  prior  to  the  decree.  Willard  on  Real 
Estate,  66,  70 ;  4  Kent's  Com.  54 ;  2  Wait's  Act.  &  Def.  607, 
608 ;  Code  of  Civil  Pro.,  §§  1759,  1760. 

4:4.    What  would  be  the  effect  of  a  decree  of  nullity  on  a  claim 
for  dower  ? 

It  would  be  a  bar  to  the  claim.     Willard  on  Real  Estate,  66. 

45.  What  is  a  jointure  ? 

Jointure  is  an  estate  for  the  life  of  the  wife,  to  take  effect 
in  possession  or  profit  immediately  after  her  husband's  death, 
and  arises  by  the  express  contract  of  the  parties,  and  is  in  lieu 
of  dower.     Willard  on  Real  Estate,  66. 

46.  What  is  necessary  to  mahe  a  jointure  a  bar  to  a  right  of 
dower  ? 

It  is  necessary  that  the  wife,  in  person  or  by  guardian,  should 
become  a  party  to  the  conveyance  by  which  the  jointure  is  set- 
tled.    'W^illard  on  Real  Estate,  66. 

47.  dan  dower  be  barred  by  any  jointure  other  than  in  an  estate 
in  lands? 

It  may  be  barred  by  any  pecuniary  provision  that  shall  be 
made  for  the  benefit  of  the  intended  wife  and  in  lieu  of  dower, 
if  such  wife  shall  manifest  her  assent  to  the  jointure  by  becoming 
a  party  to  the  instrument  in  which  the  pecuniary  provisions  are 
made.     Willard  on  Real  Estate,  67  ;  4  Kent's  Com.  58. 

48.  When  may  a  wife  elect  between  a  jointure  and  dower? 

If  before, coverture,  and  without  the  assent  of  the  intended 
wife,  or  if  after  coverture  lands  are  given  for  the  jointure  of  the 
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wife,  or  pecuniary  provision  is  made  for  her  in  lieu  of  dower,  she 
is  entitled  to  elect  whether  she  will  take  the  jointure  or  pecuniary 
provision,  or  whether  she  will  be  endowed  in  her  husband's  lands. 
She  is  not  entitled  to  both.     Willard  on  Real  Estate,  68. 

49.  Can  a  husband,  hy  testamentary  provision  or  otherwise,  bar 
his  wife's  right  of  dower? 

He  cannot.  Dower  is  a  legal  right  over  which  the  husband 
has  no  direct  control.  On  acceptance  by  the  wife  of  an  offer  by 
the  husband  of  something  in  lieu  of  dower,  it  will  operate 
as  a  dower ;  but  it  is  the  acceptance  by  the  wife,  and  not  the 
offer  by  the  husband,  which  has  that  effect.  Willard  on  Real 
Estate,  68. 

50.  When  will  a  widow  he  compelled  to  elect  between  dower  and . 
a  provision  made  for  her  in  her  husband's  will  f 

Only  where  the  testator  declares  that  the  legacy  shall  be 
in  lieu  of  dower,  either  in  express  words  or  by  necessary  impli- 
cation. Where  the  intent  of  the  testator  is  not  expressly  de- 
clared, the  widow  may  claim  both  the  legacy  and  dower,  unless 
the  j)rovisions  of  the  will  are  so  utterly  inconsistent  with  her 
claim  for  dower  that  the  intention  of  the  testator,  in  relation  to 
some  part  of  the  property  devised  to  others,  would  be  defeated 
if  such  claim  were  allowed.     Willard  on  Real  Estate,  68. 

51.  When  will  the  law  presume  that  the  widow  has  elected  to 
take  her  jointure,  devise  or  pecuniary  provision  in  lieu  of  dower  ? 

When  she  has  failed  to  enter  on  the  lands  to  be  assigned  to 
her  for  dower,  or  to  commence  proceedings  for  the  recovery  or 
assignment  thereof  within  one  year  after  the  death  of  her  hus- 
band.    Willard  on  Real  Estate,  69. 

52.  When  will  a  jointure,  devise  or  pecuniary  provision,  in  lieu 
of  dower,  be  forfeited  by  the  act  of  the  tvife  ? 

Upon  her  conviction  of  adultery,  in  an  action  brought  by 
her  husband  for  an  absolute  divorce.    Willard  on  Real  Estate,  71. 

53.  By  a  conveyance,  properly  executed,  a  certain  block  of 
buildings  was  conveyed  to  B,  and  his  heirs,  so  long  as  the  village 
in  which  the  land  was  situated  shotdd  be  unincorporated.     Is  the 
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estate  of  B  in  the  land  sufficient  to  support  a  claim  for  dower 
therein,  in  case  he  should  die  leaving  a  widow  surviving  him  ? 

It  is.  A  widow  is  entitled  to  dower,  where  the  husband 
was  seized  of  a  defeasible  or  conditional  estate  of  freehold  of.  in- 
heritance. But  the  dower  will  be  defeated  on  the  happening  of 
the  event  upon  wliich  the  estate  is  limited,  as  on  the  incorpora- 
tion of  the  village,  iu  the  ease  given.    Willard  on  Real  Estate,  71. 

■--  54.  A.,  being  the  owner  of  certain  lands,  conveys  the  same  to  B, 
the  wife  of  A  not  joining  in  the  conveyance  ;  B  thereupon  places 
certain  valuable  buildings  upon  the  land  so  conveyed,  and  continues 
to  improve  the  same  until  the  death  of  A,  when  A's  widow  puts  in 
a  claim  for  dower  in  the  land.  Is  the  widow  of  A  entitled  to  dower 
in  the  land,  according  to  its  value  at  the  time  of  the  death  of  A? 

She  is  not.  She  is  entitled  to  dower  in  the  land  according 
to  its  value  at  the  time  of  its  alienation.  Willard  on  Real  Estatd, 
72 ;  4  Kent's  Com.  65-68. 

55.  What  do  you  understand  by  the  term  "widow's  quaran- 
tine" ? 

It  is  a  term  used  to  designate  the  forty  days  immediately 
following  the  death  of  the  husband,  during  which  the  widow  is 
entitled  to  remain  rent  free  in  the  chief  house  of  her  husband, 
and  to  have  her  reasonable  sustenance  out  of  the  estate.  Willard 
on  Real  Estate,  73 ;  4  Kent's  Com.  61. 

56.  Within  what  time  must  a  widow  demand  her  dower  ? 

She  must  demand  her  dower  within  twenty  years  from  the 
death  of  her  husband  unless  she  was  under  some  disability  at  the 
time  of  such  death,  in  which  case  the  twenty  years  run  from  the 
time  of  the  removal  of  the  disability.   Willard  on  Real  Estate,  74. 

57.  In  what  cases  will  a  life  estate  merge  in  the  inheritance  ? 
Where  the  tenant  for  life  surrenders  the  reversion,  or  where 

the  tenant  for  life  acquires  the  absolute  property,  the  life  estate 
becomes  merged  in  the  fee  simple.  Willard  on  Real  Estate,  76-92, 

58.  Upon , the  death  of  a  tenant  for  life  will  his  executors  or 
the  reversioner  be  entitled  to  emblements  ? 

On  the  failure  of  the   tenant  to  bequeath  them,  they  go  to 
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the  executor  or  administrator  of  the  deceased,  to  be  distributed 
with  the  personal  estate.  Willard  on  Real  Estate,  77 ;  4  Kent's 
Com.  73. 

59.  Mention  the  estates  less  than  freehold? 

They  are  either :  1.  Estates  for  years  ;  or  2.  Estatds  at  will ; 
3.  Tenancies  from  year  to  year ;  or  4.  Estates  at  sufferance. 
Willard  on  Real  Estate,  80. 

60.  What   are  estates  for  years,    and  what    denomination    of 
property  are  they? 

Estates  for  years  are  only  chattels  real ;  and  they  form  part 
of  the  personal  estate.     Willard  on  Real  Estate,  81. 

61.  Is  it  essential  to  an  estate  for  years  that  its  duration  should 
he  limited  to  at  least  one  or  more  years  ? 

It  is  not.  An  estate  for  a  month  or  week  is  treated  as  an 
estate  for  years,  that  being  the  shortest  period  of  which  the  law 
takes  notice.  Willard  on  Real  Estate,  80  ;  4  Kent's  Com.  85 ; 
4  Wait's  Act.  &  Def .  202. 

62.  A.  having  leased  a  house  for  five  years  at  a  stipulated  rent, 
occupied  the  premises  hut  one  month  when  the  house  was  destroyed' 
hy  fire.     Is  he  liahlefor  the  rent  while  it  continues  uninhabitable.? 

He  is,  at  common  law,  in  the  absence  of  any  provision  in 
the  lease  to  the  contrary.  But  in  this  State  the  rule  has  been 
reversed  by  statute.  Laws  of  1860,  ch.  345  ;  1  Wait's  Law  & 
Pr.  (5th.  ed.)  351 ;  Willard  on  Real  Estate,  83. 

63.  Upon  what  does  the  right  of  a  tenant  of  an  estate  for  years 
to  the  outgoing  crop  depend? 

It  depends  either  upon  the  uncertain  termination  of  the 
estate,  or  upon  the  express  provisions  in  the  lease  in  relation 
thereto.  If  the  lease  is  for  a  certain  number  of  years  and  con- 
tains no  covenants  or  stipulations  on  the  subjeet,  the  tenant  is 
not  entitled  to  the  outgoing  crop  ;  but  if  the  termination  of  the 
estate  depends  upon  an  uncertain  event  the  tenant  is  entitled  to 
the  outgoing  crop  in  the  absence  of  an  agreement  to  the  contrary. 
Willard  on  Real  Estate,  82 ;  4  Kent's  Com.  109 ;  4  Wait's  Act. 
&  Def.  253;  Sid.  371. 
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64.    What  is  a  ''fixture  ?  "  ^ 

Technically  speaking,  a  fixture  is  anything  of  an  accessory 
character  annexed  to  houses  and  lands  so  as  to  constitute  a  part 
of  them.  The  term  is  also  used  to  denote  personal  chattels  an- 
nexed to  the  freehold,  but  removable  by  the  person  annexing 
them.  2  Wait's  Law  &  Pr.  (5th.  ed.)  226  ;  Tyler  on  Fixtures, 
35 ;  2  Wait's  Act.  &  Def .  368. 

J    65.  By  what  test  may  you  determine  whether  a  thing  annexed 
to  the  freehold  hy  a  tenant  is  a  fixture  or  not  ? 

The  true  criterion  of  a  fixture  is  the  united  application  of 
three  requisites:  First.  Actual  annexation  to  the  realty  or 
something  appurtenant  thereto  ;  Second.  Application  to  the  use 
or  purpose  to  which  that  part  of  the  realty  with  which  it  is  con- 
nected is  appropriated  ;  Third.  The  intention  of  the  party  mak- 
ing the  annexation  to  make  a  permanent  accession  to  the  free- 
hold. 3  Wait's  Act.  &  Def.  369;  8  id.  264;  2  Wait's  Law  & 
&  Pr.  (5th  ed.)  232. 

66.  Will  the  mode  of  annexation  alone  determine  whether  the 
thing  annexed  is  a  fixture  and  apart  of  the  realty,  or  whether  it  is 
still  personal  property  and  removable  ? 

It  will  not.  The  mode  of  annexation  is  but  evidence  of  the 
intention  with  which  the  tenant  made  the  annexation  at  the 
time.     Willard  on  Real  Estate,  86. 

67.  What  then  is  the  most  important  question  of  fact  to  he  set- 
tled in  determining  whether  a  thing  annexed  to  the  freehold  is  per- 
sonal property  or  a  part  of  the  realty  ? 

The  intention  with  which  the  tenant  made  the  annexation. 
Willard  on  Real  Estate,  86  ;  Potter  v.  Cromwell,  40  N.  Y.  287 ; 
8  Wait's  Act.  &  Def.  264-266. 

^  68.  State  the  general  rule  as  to  the  right  of  a  tenant  to  remove 
additions  or  improvements  which  he  has  made  upon  lands  during 
his  term. 

,  It  is  a  general  rule,  that  any  one  who  has  a  temporary  in- 
terest in  land,  and  who  makes  additions  to  it,  or  improvements 
upon  it  for  the  purpose  of  the  better  use  or  enjoyment  of  it  while 
such  temporarv  interest  continues,  may  at  any  time  before  his 
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right  of  enjoyment  expires,  rightfully  remove  such  additions  and 
improYsments.  If  he  omit  to  sever  the  addition  or  improve- 
ment, until  his  right  of  enjoyment  ceases,  such  omission  is  to 
be  deemed  an  abandonment  of  his  right,  and  thereafter  the  ad- 
dition or  improvement  becomes  a  part  of  the  inheritance,  and 
the  tenant  who  severs  it  becomes  a  trespasser.  2  Waits  Law  & 
Pr.  229 ;  Willard  on  Real  Estate,  86. 

69.  Sas  the  lessee  of  a  farm  the  right  to  remove  the  manure  made 
thereon? 

In  the  absence  of  a  provision  in  the  lease,  or  of  a  special 
custom  to  the  contrary,  the  manure  made  upon  a  farm  belongs 
to  the  farm  and  not  to  the  tenant ;  and  the  tenant  has  no  more 
right  to  dispose  of  it  to  others,  or  remove  it  himself  from  the 
premises,  than  he  has  to  dispose  of  or  remove  a  fixture.  Willard 
on  Real  Estate,  85 ;  1  Wait's  Law  &  Pr.  348. 

70.  What  do  you  understand  hy  a  surrender  ? 

A  surrender  is  a  yielding  up  of  an  estate  for  life,  or  for 
years,  to  the  person  having  an  immediate  estate,  in  reversion  or 
remainder.  Willard  on  Real  Estate,  91 ;  4  Kent's  Com.  103, 
104. 

71.  What  is  meant  by  the  merger  of  a  term  of  years  f 

When  a  person  is  possessed  of  a  term  of  years  and  afterward 
becomes  possessed  of  the  freehold,  whether  in  fee  or  for  life,  if 
both  estates  are  in  the  same  right,  and  no  other  estate  intervenes, 
the  term  will  become  swallowed  up  in  the  freehold,  or  in  techni- 
cal language,  merged  in  it.     Willard  on  Real  Estate,  92. 

72.  What  are  the  requisites  to  produce  a  merger  of  an  estate  ? 
There  must  be  a  greater  and  a  less  estate  meeting  in  the 

same  person,  in  the- same  right,  without  any  intermediate  estate, 
which  will  at  once  cause  the  less  estate  to  be  merged  in  the 
greater.     Willard  on  Real  Estate,  306. 

73.  What  is  a  tenancy  at  will? 

It  is  one  held  at  the  will  of  both  parties,  landlord  and  ten- 
ant, so  that  either  of  them  can  determine  it  at  his  pleasure. 
WiUard  on  Real  Estate,  94 ;  4  Kent's  Com.  110-115 ;  1  Wait's 
Law  &  Pr.  (5th  ed.)  346  ;  3  Wait's  Act  &  Def.  48 ;  4  id.  204. 
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74.  If  A  leases  a  farm  to  B  for  one  year  at  a  specified  rent,  and 
B  holds  over  after  the  expiration  of  his  term,  without  any  new  agree- 
ment as  to  the  rent,  uohat  will  then  be  the  character  of  B^s  tenancy  ? 

The  law  will  imply  that  B  holds  from  year  to  year  at  the 
original  rent.  Willard  on  Real  Estate,  95 ;  1  Wait's  Law  &  Pr. 
(5th  ed.)  342  ;  3  Wait's  Act.  &  Def.  50  ;  4  id.  218. 

75.  "What  is  a  tenancy  at  sufferance  ? 

A  tenancy  at  sufferance  is  where  a  person  has  originally 
come  into  possession  of  an  estate  by  a  lawful  title,  and  holds 
such  possession  after  his  title  has  been  determined.  Willard  on 
Real  Estate,  97  ;  4  Kent's  Com.  116  ;  4  Wait's  Act  &  Def.  205. 

76.  What  is  a  condition,  as  the  term  is  used  in  speaking  of 
estates  and  lands  ? 

A  condition  is  some  quality  annexed  to  real  estate,  by  virtue 
of  which  it  may  be  created,  enlarged  or  defeated  upon  the  hap- 
pening of  an  uncertain  event.  Willard  on  Real  Estate,  100 ;  2 
Bl.  Com.  151 ;  4  Kent's  Com.  121. 

77.  Grive  the  general  divisions  of  estates  upon  condition  f 

There  are  two  general  divisions :  (1)  Estates  upon  condition 
implied,  and  (2)  estates  upon  condition  expressed.  The  first  are 
called  conditions  in  law,  and  the  second  are  called  conditions  in 
deed.  2  Bl.  Com.  152  ;  Willard  on.  real  Estate,  100  ;  4  Kent's 
Com.  121. 

78.  What  is  the  distinction  between  a  limitation  and  a  condi- 
tion f 

A  limitation  is  where  an  estate  is  so  limited  by  the  words 
of  its  creation  that  it  cannot  endure  for  a  longer  time  than  till 
the  contingency  happens  upon  which  the  estate  is  to  fail ;  but 
when  an  estate  is 'upon  condition,  as  upon  condition  that  Are- 
moves  to  a  certain  place  to  reside,  the  law  permits  the  estate  to 
endure  beyond  the  time  when  such  contingency  happens,  unless 
the  grantor  or  his  heirs  take  advantage  of  the  breach  of  the  con- 
dition, and  make  either  an  entry  or  a  claim,  in  order  to  avoid  the 
estate.  2  Bl.  Com.  154 ;  WiUard  on  Real  Estate,  102  ;  3  Wait's 
Act.  &  Def.  63. 
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79.  When  are  express  conditions  void  in  their  creation? 
When  they  are  (1)  impossible  at  the  time  of  their  creation, 

or  afterward  become  so  by  the  act  of  God  or  the  act  of  the 
grantor  ;  or  (2)  when  they  are  contrary  to  law,  human  or  divine ; 
or  (3)  when  they  are  repugnant  to  the  nature  of  'the  estate.  2 
Bl.  Com.  156 ;  Willard  on  Real  Estate,  103. 

80.  If  A  should  grant  to  B  an  estate  in  fee,  upon  condition  that 
B  shall  not  alien  such  estate,  would  the  condition  be  valid  ? 

It  would  not,  for  the  reason  that  it  would  be  repugnant  to 
the  estate  conveyed.  Restraints  upon  alienation  can,  at  common 
law,  be  imposed  only  by  persons  having  a  reversion,  or  at  least  a 
possibility  of  reversion,  therein,  and  no  reversion  or  possibility  of 
reversion  can  remain  in  the  grantor  of  an  estate  in  fee  simple. 
Willard  on  Real  Estate,  104. 

81.  What  is  the  difference  between  the  effect  of  a  condition  pre- 
cedent and  a  condition  subsequent  f 

Conditions  precedent  are  such  as  must  happen  or  be  per- 
formed before  an  estate  can  vest  or  be  enlarged.  Conditions 
subsequent  are  such  as  may  defeat  an  estate  already  vested  by 
reason  of  their  failure  or  non-performance.  2  Bl.  Com.  154; 
Willard  on  Real  Estate,,  105. 

82.  What  is  a  mortgage  ? 

It  is  a  conveyance  of  lands,  by  a  debtor  to  his  creditor,  as  a 
pledge  or  security  for  the  re-payment  of  a  sum  borrowed,  with 
a  proviso  that  such  conveyance  shall  be  void  on  payment  of  the 
money  secured  by  it,  with  interest,  on  a  day  specified.  Willard 
on  Real  Estate,  109  ;  4  Kent's  Com.  135  ;  Boone  on  Mort.  §  1 ; 
4  Wait's  Act.  &  Def.  512. 

83.  What  power  of  sale  is  usually  contained  in  a  mortgage  ? 

A  mortgage  usually  contains  a  power  authorizing  the  mortga- 
gee, his  executors,  administrators  or  assigns,  to  sell  the  premises 
described,  with  their  appurtenances,  in  the  manner  prescribed 
by  law,  in  case  of  any  default  in  the  payment  of  the  money  se- 
cured by  the  mortgage,  and  out  of  the  money  arising  on  such 
sale  to  retain  the  principal,  interest  and  costs,  and  to  render  the 
overplus  to  the  mortgagor,  his  heirs  or  assigns.  WiUard  on 
Real  Estate,  110, 
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84.  Is  it  necessary  that  a  mortgage  should  contain  a  power  of 
sale,  or  a  covenant  to  pay  money? 

Is  is  not.     Willard  on  Real  Estate,  110. 

85.  If  A  conveys  his  land  to  B,  absolutely,  and  B,  hy  a  separate 
instrument,  covenants  to  reconvey  to  A,  on  payment  hy  Aofa  certain 
sum,  are  the  rights  of  the  parties  changed  hy  the  fact  that  the  con- 
veyance and  defeasance  are  separate  instruments?   . 

They  are  not.  The  transaction  amounts  only  to  a  mort- 
gage. Willard  on  Real  Estate,  111:  4  Kent's  Com.  141:  4 
Wait's  Act.  &  Def.  517. 

86.  Gan  a  deed,  absolute  upon  its  face,  be  shown  to  be  a  mort- 
gage without  the  production  of  the  written  defeasance  ? 

It  can  be  shown  to  be  a  mortgage  by  parol  evidence.  Wil- 
lard on  Real  Estate,  113 ;  4  Kent's  Com.  142, 143,  note ;  4  Wait's 
Act.  &  Def.  519. 

87.  What  must  be  the  form  of  an  assignment  of  a  mortgage  to  he 
valid  under  the  provision  of  the  statute  of  frauds,  which  declares 
that  no  estate  or  interest  in  lands,  except  leases  for  one  year  shall 
be  assigned  unless  by  operation  of  law,  or  by  a  deed  or  conveyance 
in  writing  subscribed  hy  the  party  assigning  the  same. 

It  need  not  be  in  any  particular  form,  as  an  assignment  of  a 
mortgage  is  not  a  conveyance  of  land  within  the  meaning  of  the 
statute.  An  assignment  by  a  mere  delivery  is  as  valid  as  a 
written  assignment  under  seal.     Willard  on  Real  Estate,  113. 

88.  Explain  what  is  meant  hy  the  term  "  equitable  mortgage  ?  " 
An  equitable  mortgage  means  that  a  debtor  has  in  equity 

created  a  charge  on  his  estate  in  favor  of  his  creditor,  without 
having  clothed  such  creditor  with  the  legal  estate.  Willard  on 
Real  Estate,  114. 

89.  If  A  conveys  land  to  B,  talcing  B's  note  for  a  part  of  the 
purchase-money,  and  B  afterward  conveys  the  land  to  0,  has  A 
such  a  lien  upon  the  premises  so  conveyed  as  to  secure  the  payment 
of  the  residue  of  the  purchase^money,  in  case  of  default  in  the  pay- 
ment of  thfi  notes  ? 

While  the  title  to  the  land  remained  in  B,  A  had  a  lien  upon 

the  land  for  the  purchase-money,  in  the  nature  of  an  equitable 
5 
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mortgage.  If  C  purchased  of  B  with  notice  of  the  existence  of 
this  lien,  or  without  advancing  any  new  consideration,  the  lien 
upon  the  land  is  still  existing ;  but  if  C  purchased  without  no- 
tice, and  for  a  full  consideration,  the  lien  is  defeated,  and  A's 
remedy  upon  the  land  destroyed.  Willard  on  Real  Estate,  114 ; 
4  Kent's  Com.  161,  152,  note. 

90.  If  A,  without  notice  of  a  'prior  unrecorded  mortgage,  pur- 
chasesland  of  B  in  good  faith,  and  for  a  valuable  consideration, 
and  places  Ms  conveyance  upon  record,  how  will  the  subsequent  re- 
cording of  such  mortgage  affect  his  title  ? 

It  will  not  affect  his  title  in  any  way ;  B  will  continue  to 
hold  the  land  discharged  of  the  lien  of  the  mortgage.  Willard 
on  Real  Estate,  121 ;  4  Kent's  Com.  168-171. 

91.  What  formalities  in  the  execution  of  a  mortgage  must  be  ob- 
served in  order  to  entitle  it  to  be  recorded  ? 

The  mortgage  must  either  be  acknowledged  by  the  mort- 
gagor, before  a  proper  officer,  or  be  attested  at  the  time  of  its  ex- 
ecution, by  one  or  more  subscribing  witnesses,  by  whom  it  can 
be  proved.     Willard  on  Real  Estate,  123. 

92.  Which  will  be  entitled  to  preference,  an  unrecorded  mortgage 
or  a  subsequent  judgment  docketed  ? 

The  mortgage.  Willard  on  Real  Estate,  124 ;  4  Kent's  Com. 
173. 

93.  Which  will  be  entitled  to  preference,  a  mortgage  given  to  se- 
cure the  payment  of  purchase-money,  or  a  prior  judgment  against 
the  mortgagor  ? 

The  mortgage.    Willard  on  Real  Estate,  124 ;  Code  of  Civil 

Pro.  §  1254. 

f 

94.  What  is  the  nature  of  the  interest  of  the  mortgagor  andmort-" 
gagee  respectively  in  the  premises  mortgaged  ? 

The  mortgagor  is  the  owner  of  the  freehold,  and  the  mort- 
gagee has  a  mere  chattel  interest.     Willard  on  Real  Estate,  125. 

95.  How  would  you  proceed  if  your  client  was  the  mortgagee  of 
certain  premises,  and  the  mortgagor  was  impairing  the  value  of  the 
mortgage  security  by  cutting  down  the  timber  thereon  ? 

I  would  obtain  an  injunction  restraining  the  inortgagor  from 
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cutting  down  more  timber  than  was  necessary  for  firewood  and 
the  necessary  repairs  about  the  premises.  Willard  on  Real  Es- 
tate, 127 ;  3  Wait's  Act.  &  Def.  699. 

96.  When  the  mortgage  debt  has  heenpaid,  hoiv  is  the  mortgage 
discharged  of  record? 

In  order  to  obtain  a  legal  discharge  of  a  mortgage  of  record, 
it  is  necessary  to  present  to  the  officer  in  whose  custody  it  is,  a 
certificate  signed  by  the  mortgagee,  his  personal  representatives 
or  assigns,  acknowledged  or  proved  and  certified  as  is  required 
to  entitle  conveyances  to  be  recorded,  specifying  that  the  mort- 
gage has  been  paid,  or  otherwise  satisfied  or  discharged :  upon 
which  it  is  the  duty  of  the  officer  to  record  the  certificate  and 
proof  or  acknowledgment  of  the  same,  and  make  a  minute  of  the 
discharge  upon  the  record  of  the  mortgage.  "Willard  on  Real 
Estate,  129. 
V.  97.  What  is  the  effect  of  a  tender  by  the  mortgagor  to  the  mort- 
gagee of  the  sum  due  on  a  mortgage  ? 

If  a  mortgagor,  at  any  time  before  actual  foreclosure,  ten- 
ders to  the  mortgagee  the  amount  of  the  mortgage  debt,  and  the 
mortgagee  refuses  to  receive  it,  the  land  is  freed  forever  from  the 
lien  of  the  mortgage,  although  the  debt  is  not  extinguished. 
From  the  time  of  such  tender  the  liability  of  the  mortgagor  takes 
the  character  of  a  mere  personal  debt.  Willard  on  Real  Estate, 
130 ;  4  Wait's  Act,  &  Def.  544  ;  7  id.  595. 

98-  A  loans  money  to  B  and  takes  as  security  therefor  a  bond 
am,d  mortgage  on  certain  lands  of  B,  and  on  default  in  the  payment 
of  the  debt  forecloses  the  mortgage,  receiving  from  the  sale  of  the 
land  less  than  the  sum  due.  Has  he  any  further  remedy  against 
B,  or  will  the  foreclosure  and  sale  operate  as  an  extinguishment  of 
the  debt ? 

He  has  still  his  remedy  by  action  on  the  bond.  The  fore- 
closure and  sale  operate  as  an  extinguishment  of  the  mortgage 
debt  only  to  the  amount  produced  by  the  sale.  Willard  on  Real 
Estate,  141. 

^  99.  Sow  are  estates  divided  with  respect  to  the  time  of  their  en- 
joyment ? 

Into  estates  in  possession  and  into  estates  in  expectancy. 
Willard  on  Real  Estate,  156 ;  Bingham  on  Real  Estate,  12. 
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100.  What   are   the   statutory/   divisions    of  estates   in  expee-. 
tancy  ? 

Estates  in  expectancy  are  divided  into  :  1.  Estates  commenc- 
ing at  a  future  day,  denominated  future  estates  ;  and  2.  Reyer- 
sions.  Future  estates  are  created  by  the  act  of  the  parties ;  and 
reversions  by  the  act  of  law.  Willard  on  Real  Estate,  156; 
Bingham  on  Real  Estate,  42. 

101.  What  is  the  distinction  between  vested  and  contingent  future 
estates  f 

Future  estates  are  vested  where  there  is  a  person  in  being 
who  would  have  an  immediate  right  to  the  possession  of  the  lands 
upon  the  ceasing  of  the  intermediate  or  precedent  estate.  They 
are  contingent  while  the  person  to  whom,  or  the  event  upoii 
which  they  are  limited  to  take  effect,  remains  uncertain.  Wil- 
lard on  Real  Estate,  158 ;  Bingham  on  Real  Estate,  42. 

102.  State  the  rule  in  Shelly's  case  ? 

Whenever  an  estate  of  freehold  is  given,  and  by  the  same 
conveyance  or  will  an  anterior  estate  (whether  mediately  or 
immediately)  is  limited  to  the  heirs  of  the  same  person  in  fee  or 
in  tail,  such  ulterior  estate  vests  in  that  person  himself  in  the 
same  manner  as  if  it  had  been  expressly  given  to  him  and  his 
heirs ;  the  word  "  heirs  "  being  a  word  of  limitation  and  not  of 
purchase.  Willard  on  Real  Estate,  166 ;  4  Kent's  Com.  200- 
213. 

103.  Is  the  rule  in  Shelly's  ,case    a  part   of  the  law   of  this 
State  ? 

It  is  not.  The  statutes  provide  that  whenever  a  remainder 
shall  be  limited  to  the  heirs  of  the  body  of  a  person  to  whom  a 
life  estate  in  the  premises  shall  be  given,  the  person  who,  on  the 
determination  of  the  life  estate,  shall  be  the  heir  or  heirs  of  the 
body  of  such  tenant  for  life,  shall  be  entitled  to  take  as  pur- 
chasers by  virtue  of  the  remainder  to  them.  Willard  on  Real 
Estate,  167 ;  4  Kent's  Com.  211,  note. 

104.  What  is  an  estate  in  reversion? 

It  is  defined  in  the  Revised  Statutes,  as  the  residue  of  an 
estate,  left  in  the  grantor  or  his  heirs,  or  in  the  heirs  of  a  testator, 
commencing  in  possession  on  the  determination  of  a  particular 


The  Law  of  Eeal  Property.  69 

estate  granted  or  devised.     1.  R.  S.  743,  §  12 ;  Willard  on  Real 
Estate,  174 ;  4  Kent's  Com.  353. 

105.  What  is  an  estate  in  severalty  ? 

It  is  an  estate  lield  by  a  man  in  his  own  right  only,  without 
any  other  person  being  joined  or  connected  with  him  in  point  of 
interest  during  his  estate  therein.  Willard  on  Real  Estate,  176 ; 
Bingham  on  Real  Estate,  172. 

106.  Who  are  joint  tenants  at  common  law  ? 

Where  an  estate  is  acquired  by  two  or  more  persons  in  the 
same  land  by  the  same  title  (not  being  a  title  by  descent),  and 
at  the  same  period,  and  without  any  words  importing  that  they 
are  to  take  in  distinct  shares,  they  will  take  the  estate  as  joint 
tenants.  Bingham  on  Real  Estate,  172,  173  ;  Willard  on  Real 
Estate,  177;  2  Bl.  Com.  180;  4  Kent's  Com.  357;  4  Wait's  Act 
&  Def.  172. 

107.  What  fourfold  unity  is  necessary  to  the  existence  of  a  joint 
tenancy? 

1.  Unity  of  interest;  2.  Unity  of  title;  3.  Unity  of  time, 
and  4.  Unity  of  possession ;  or  in  other  words,  joint  tenants 
must  have  one  and  the  same  interest,  accruing  by  one  and  the 
same  conveyance,  commencing  at  one  and  the  same  time,  and 
held  by  one  and  the  same  undivided  possession.  2  Bl.  Com.  180 ; 
4  Wait's  Act.  &  Def.  174. 

108.  What  is  a  tenancy  in  common  at  common  law  ? 

A  tenancy  in  common,  at  common  law,  is  where  two  or 
more  hold  the  same  land  \<'ith  interests  accruing  under  different 
titles  ;  or  accruing  under  the  same  title  (other  than  descenf),  but 
at  different  periods  ;  or,  conferredhy  words  of  limitation  importing 
that  the  grantees  are  to  take  distinct  shares;  the  only  unity  requi- 
site to  create  a  tenancy  in  comtnon  being  a  unity  of  possession. 
2B1.  Com.  192;  Bingham  on  Real  Estate,  175 ;  Willard  on  Real 
Estate,  182;  4  Kent's  Com.  367,  368;  4  Wait's  Act.  &  Def. 
169. 

109.  What  was  an  estate  in  coparcenary  at  common  law,  and 
who  were  cpparceners  ? 

An  estate  in  coparcenary  was  where  lands  of  inheritance 
descended  from  the  ancestor  to  two  or  more  persons. 
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Where  a  person  seized  in  fee  simple  or  fee  tail  died,  and  his 
next  heirs  were  two  or  more  females,  they  all  inherited ;  and 
these  co-heirs  were  called  coparceners,  or  for  brevity  parceners 
only.  2  Bl.  Com.  187 ;  Bingham  on  Real  Estate,  174  ;  4  Kent's 
Com.  366. 

110.  In  what  respect  did  an  estate  in  coparcenary  resemble  an 
estate  held  in  joint  tenancy  ? 

In  requiring  three  of  the  essential  properties  of  an  estate  in 
joint  tenancy,  viz.,  unity  of  interest,  unity  of  title  and  unity  of 
possession.     2  Bl.  Com.  188  ;  4  Kent's  Com.  366. 

111.  In  what  respect  do  estates  in  joint  tenancy,  under  the 
Revised  Statutes,  differ  from  estates  in  joint  tenancy  at  common 
law  ?  I 

In  the  mode  of  their  creation.  At  common  law,  where  an 
estate  was  acquired  hj  two  or  more  persons  in  the  same  lands, 
by  the  same  title  and  at  the  same  period,  the  estate  was  a  joint 
tenancy  unless  there  was  something  in  the  language  of  the 
instrument  of  conveyance  indicating  the  intention  that  the  lands 
should  be  held  in  severalty,  in  which  case  it  became  a  tenancy 
in  common.  Under  the  statutes,  the  rule  is  precisely  the  reverse, 
and  no  estate  in  joint  tenancy  can  be  created  by  any  conveyance, 
other  than  to  executors  or  trustees,  unless  the  premises  therein 
mentioned  are  thereby  expressly  declared  to  pass,  not  in  tenancy 
in  common,  but  in  joirit  tenancy.  In  the  absence  of  such  express 
declaration  the  estate  is  a  tenancy  in  common.  Bingham  on 
Real  Estate,  173 ;  Willard  on  Real  Estate,  177. 

112.  In  what  respects  do  estates,  held  in  tenancies  in  common 
under  the  Revised  Statutes,  differ  from  estates  so  held  at  common 
law? 

,  (1)  In  being  created  M'ithout  express  words  indicating  an 

;  intention  that  they  should  be  held  in  severalty ;  and  (2)  in 
the  possibility  of  having  been  acquired  by  descent  and  not  by 
purchase,  as  the  statute  has  placed  coparceners  among  tenants  in 
common,  by  providing  that  whenever  an  inheritance  shall  de- 
scend to  several  persons,  they  shall  take  as  tenants  in  common,  in 
proportion  to  their  respective  rights.  Willard  on  Real  Estate, 
177 ;  Bingham  on  Real  Estate,  175. 
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113.  What  is  the  principal  incident  of  an  estate  in  joint 
tenancy  ? 

The  jus  aocrescendi  or  right  of  survivorship,  which  passes  the 
interest  of  a  deceased  joint  tenant  to  the  surviving  co-tenant  or 
co-tenants.  Willard  on  Real  Estate,  179  ;  4  Kent's  Com.  360  ; 
4  Wait's  Act.  &  Def .  170,  174. 

-4-114.  ^  an  estate  is  granted  or  devised  to   a  husband  and  wife 
and  their  heirs  what  would  the  estate  he  called  1 

An  estate  bj^  entireties;  and  they  would  hold  the  estate  as 
one  individual.  Willard  on  Real  Estate,  180  :  4  Kent's  Com. 
363 ;  4  Wait's  Act.  &  Def.  170  ;  8  Ed.  307. 

115.  If  there  he  three  joint  tenants  in  fee  simple  and  one  of 
them  releases  his  share  to  another  of  the  three,  what  is  the  effect  of 
such  release  and  what  i's  the  estate  or  interest  of  the  various  par- 
ties after  such  release? 

The  effect  of  the  release  would  be  to  destroy  the  joint  ten- 
ancy as  to  the  part  released,  and  to  make  the  releasee  a  tenant  in 
common  with  the  remaining  co-tenant,  as  to  that  part,  while  as 
to  the  remaining  two-thirds  they  will  still  be  joint  tenants. 
Willard  on  Real  Estate,  181. 

116.  A  testator  devises  land  to  A  and  B  and  their  heirs  to  he 
held  in  joint  tenancy.  A  dies  intestate  leaving  a  son,  and  after- 
ward  B  dies  intestate  leaving  two  daughters,  one  of  whom  dies  in- 
testate leaving  a  son.      Who  can  convey  the  land  to  the  purchaser  f 

The  surviving  daughter  of  B,  and  the  son  of  the  deceased 
daugliter  are  the  proper  parties  to  'convey  the  land.  The  estate 
being  originally  a  joint  tenancy,  the  entire  estate,  by  the  right 
of  survivorship,  passed  to  B,  on  the  death  of  A  ;  and  on  the 
death  of  B,  tiie  estate  descended  to  his  two  daughters  as  tenants 
in  common,  as  and  between  them ,  there  would  be  no  right  of 
survivorship.     Willard  on  Real  Estate,  179,  183. 

117.  Can  one  tenant  in  common  of  a  single  house  or  a  single  jield 
separate  his  interest  from  that  of  the  other  tenant  in  common  f 

One  tenant  in  common  cannot  as  against  the  rights  of  his  as- 
sociates, convey  a  distinct  portion  of  the  estate  by  metes  and 
bounds.     But  one  tenant  in  common  may  claim  a  partition  of  the 
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estate  held  in  common  as  a  matter  of  right :  and  if  a  partition 
cannot  be  made  by  metes  and  bounds  witliout  great  prejudice 
to  the  owners,  the  court  may  order  a  sale  of  the  premises  at 
public  auction  to  the  highest  bidder  and  pay  the  proceeds,  less 
the  costs  and  charges,  to  the  respective  parties,  according  to  their 
respective  interests  in  the  fund.  Willard  on  Real  Estate,  185  ; 
Code  of  Civil  Pro.  §  1532. 

118.  How  may  a  joint  tenancy  or  a  tenancy  in  common  he 
severed. 

A  joint  tenancy  may  be  severed :  (1)  By  partition ;  or  (2) 
By  alienation  without  partition,  as  where  one  joint  tenant  con- 
veys his  estate  to  a  third  person,  and  thus  creates  a  tenancy 
in  common,  or  releases  his  share  to  the  other,  and  turns  it  into 
an  estate  in  severalty ;  or  (3)  By  an  accession  of  interest,  as 
where  there  are  two  joint  tenants  for  life,  and  the  inheritance  is 
purchased  by  or  descends  upon  either,  thus  severing  the  jointure. 
A  tenancy  in  common  may  be  dissolved  (1)  By  partition  ;  or  (2) 
By  uniting  all  the  titles  and  interests  in  one  tenant,  by  purchase 
or  otherwise,  thus  bringing  the  whole  to  one  severalty.  Willard 
on  Real  Estate,  180,  185  ;  4  Kent's  Com.  864,  369,  370. 

119-  A  and  B  are  joint  tenants  in  fee.  A  devises  his  real  estate 
and  dies  before  B.      Is  the  joint  estate  severed  by  the  devise  ? 

No.  A  devise  by  a  joint  tenant  of  his  share  by  will  is  no 
severance  of  the  jointure.    Willard  on  Real  Estate,  179. 

120.  Oan  a  tenant  in  common,  by  bringing  an  action  for  parti- 
tion, and  obtaining  a  division  or  sale  of  the  common  property,  share 
in  the  benefits  arising  from  improvements  made  by  his  co-tenant  ? 

He  cannot.  He  will  be  entitled  to  relief  in  such  action  only 
upon  condition  that  any  equities  of  his  co-tenant  arising  from  the 
improvements  made,  shall  be  taken  into  account  and  protected. 
8  Wait's  Act.  &  Def.  364. 

121.  Has  the  common  law  rule,  that  where  land  is  conveyed  to 
husband  and  wife  they  take  as  tenants  by  the  entirety  been  abrogated 
by  the  married  women  acts  ? 

It  has  not.     8  Wait's  Act  &  Def.  307. 

122.  How  may  lands  held  by  husband  and  wife  as  joint  tenants. 
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tenants  in  common,  or  as  tenants  hy  the  entireties,  he  partitioned  or 
divided  ? 

By  an  instrument  for  that  purpose  duly  executed  under 
their  hands  and  seals.     Laws  of  1880,  chap.  472. 

123.    Would   the  wife  have  an  inchoate  right   of  dower  in  the 
lands  so  partitioned  and  set  apart  to  the  husband  ? 

She  would,  unless  a  provision  to  the  contrary  was  inserted 
in  the  instrument  of  partition  or  division.  If  such  provision  was 
inserted,  her  right  of  dower  would  be  barred.  Laws  of  1880, 
Chap.  472. 

124:.  Is  a  conveyance  of  real  estate,  made  directly  from  husband 
to  wife  or  wife  to  husband,  valid  at  law  ? 

It  is,  unless  the  conveyance  is  invalidated  by  some  fact 
other  than  that  the  parties  conveyed  directly  from  one  to  the 
other.     Laws  of  1887,  Chap.  537. 

125.  How  may  trustees  convey  an  estate  held  hy  them  in  their 
character  as  trustees  ? 

By  all  uniting  in  the  conveyance.  Willard  on  Ileal  Estate, 
182;  8  Wait's  Act.  &  Def.  219. 

126.  Define  incorporeal  hereditaments,  and  specify  such  as  ex- 
ist under  the  statutes  of  this  State  ? 

An  incorporeal  hereditament  is  a  right  issuing  out  of  a 
thing  corporate,  whether  real  or  personal,  or  concerning,  or  an- 
nexed to,  or  exercisable  within  the  same.  2  Bl.  Com.  20.  The 
rights  which  are  so  termed  in  this  State,  are  commons,  ways, 
franchises,  annuities  arid  rents.  Willard  on  Real  Estate,  189 ; 
3  Kent's  Com.  402,  403. 
* 

127.  What  is  a  right  of  way  ? 

It  is  the  privilege  which  one  or  more  persons  enjoy  of  going 
over  the  land  of  another.  Willard  on  Real  Estate,  193 ;  3  Kent's 
Com.  419,  420;  Washburn  on  Easements  (3ded.)  229. 

128.  Sow  may  a  right  of  way  be  acquired? 

(1)  By  grant ;  (2)  By  an  exception  and  reservation  to  the 
grantor  in  the  conveyance  which  passes  his  estate  in  other  re- 
spects to  the  grantee  (8)  By  prescription  and  immemorial  usage ; 
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and  (4  From   necessity.     "Willard  on  Real  Estate,  194;  3  Kent's 
Com.  420 ;  6  Wait's  Act  &  Def.  348. 

139.  What  is  an  easement? 
An  easement  is  a  privilege  without  profit,  which  the  owner 
of  a  neighboring  tenement  hath  of  another,  existing  in  respect  to 
their  several  tenements  by  which  the  servient  owner  is  obliged 
to  suffer,  or  not  to  do,  something  on _  his  own  land  for  the  ad- 
vantage of  the  owner  of  other  land,  who  is  called  the  dominant 
owner.  Bingham  on  Real  Estate,  17;  3  Kent's  Com.  434;  2 
Wait's  Act.  &  Def.  655;  8  id.  235;  Washburn  on  Easements, 
(3d  ed.)  2,  10. 

130.  When  will  a  right  of  way  by  prescription  arise,  and  upon 
what  is  it  founded? 

A  right  of  way  by  prescription  will  arise  by  virtue  of  an  un- 
interrupted use  of  a  particular  way  or  road  for  the  period  of 
twenty  years,  under  a  claim  of  right  adverse,  or  in  hostility,  to 
that  of  the  owner  of  the  land.  The  right  by  prescription  is 
founded  upon  a  supposition  that  a  grant  of  the  right  of  way  was 
originally  Riade.  Willard  on  Real  Estate,  194 ;  3  Kent's  Com. 
442;  6  Wait's  Act.  &  Def.  352;  8  id.  238,  497. 

131.  When  will  a  person  he  said  to  have  a  right  of  wag  from 
necessity  over  the  lands  of  another  ? 

When  a  person  having  a  parcel  of  land  surrounded  by  his 
own  land,  or  by  his  own  land  and  the  land  of  another,  grants  the 
land  so  surrounded,  the  grantee  and  those  claiming  under  him 
have  a  right  of  way  by  necessity  through  the  lands  of  the  grantor. 
Willard  on  Real  Estate,  194  ;  6  Wait's  Act.  &  Def.  355  ;  8  id. 
498. 

132.  Is  it  the  duty  of  the  grantee,  or  of  the  grantor  of  a  right 
of  way  to  keep  the  way  in  repair  ? 

It  is  the  duty  of  the  grantee,  unless  the  grant  contains  cov- 
enants to  the  contrary.     Willard  on  Real  Estate,  196. 

133.  Sow  will  the  grant  of  a  franchise  conferring  exclusive  priv' 
ileges  he  construed  f 

It  will  be  construed  strictly  and  will  not  be  extended  by 
Implication.     Willard  on  Real  Estate,  201. 
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134.    What  is  rent? 

Rent  is  a  certain  profit  issuing  yearly  out  of  lands  and 
tenements  corporeal.  2  BL  Com.  41.  Or  in  language  less  tech- 
nical, "  it  is  the  compensation  to  the  proprietor  of  land  for  the 
right  to  occupy  his  land  and  enjoy  its  annual  profits."  Bingham 
on  Real  Estate,  554 ;  3  Kent's  Com.  460 ;  1  Wait's  Law  &  Pr. 
340. 

135-  What  is  a  rent-charge,  and  how  created  ? 
A  rent  charge  arises  on  a  grant  by  one  person  to  another  of 
an  annual  sum  of  money,  payable  out  of  certain  lands,  in  which 
the  grantor  has  an  estate.  It  can  be  created' or  transferred. by 
deed  only,  urj£ss  it- be  given  by  will.  Willard,  on  Real  Estate, 
204 ;  3  Kent's  Com.  461. 

136.  What  contract  right  is  inseparable  from  a  rent-charge? 
The  instrument  creating  a  rent-charge  must  always  contain 
a  provision  that  the  owner  of  the  rent  may,  upon  default  of  pay- 
ment, enter  upon  certain  land,  and  distrain  and  appropriate  the 
personal  property  thereon  to  the  payment  of  the  amount  due. 
Bingham  on  Real  Estate,  557  ;  3  Kent's  Com.  461. 

»^137.    What  is  a  rent-seek  ? 

A  rent-seek  is  a  rent-charge,  without  the  right  to  distrain. 
Willard  on  Real  Estate,  204  ;  Bingham  on  Real  Estate,  557,  559  ; 
3  Kent's  Com.  461. 

138.  When  mag  a  landlord  recover  in  an  action  for  the  use  and 
occupation  ofjands  or  tenements  ? 

Whenever  such  lands  or  tenements  have  been  occupied  by 
any  person  under  anj^  agreement  not  made  by  deed.  Willard 
on  Real  Estate,  214;  6  Wait's  Act.  &  Def.  228  ;  8  id.  485. 

139.  How  will  an  agreement  to  pay  a  fixed  sum,  as  rent,  affect 
the  right  of  recovery  in  an  action  for  use  and  occupation? 

It  will  not  affect  the  right  of  recovery,  but  will  furnish  the 
measure  of  damages  to  be  recovered.  If  no  certain  rent  is  re- 
served, the  landlord  can  recover  a  "  reasonable  satisfaction  for 
the  use  and  occupation."  Willard  on  Real  Estate,  214 ;  2  Wait's 
Law  &  Pr.  (5th.  ed.)  410. 
■V   140.  If  A  enters' into  possessiqn  of  land  owned  hy  B,  under  a 
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contract  to  purchase,  and  afterward  refuses  to  complete  the  pur- 
chase., can  B  maintain  an  action  for  use  and  occupation  f     ■ 

He  cannot.  The  action  for  use  and  occupation  will  lie  only 
where  the  relation  of  landlord  and  tenant  exists  between  the 
parties,  and  will  not  lie  against  one  who  comes  into  possession  in 
the  character  of  a  purchaser.  2  Wait's  Law  &  Pr.  (5th.  ed.)  408 ; 
Willard  on  Real  Estate,  216 ;  6  Wait's  Act.  &  Def.  229  ;  8 
id.  485. 

141.  A,  after  building  a  house  upon  his  land.,  sells  the  lot  ad- 
joining to  B,  loho  proceeds  to  build  upon  the  lot  in  such  a  manner 
as  to  render  the  windows  of  A's  house,  upon  that  side,  of  no  avail. 
Has  A  any  remedy  ? 

He  has  not.  He  should  have  protected  his  own  lot  by  a 
condition  in  the  grant  of  the  adjoining  lot,  or  by  a  covenant  that 
his  windows  should  not  be  obstructed.  Willard  on  Real  Estate^ 
219  ;  3  Kent's  Com.  448,  note. 

143.  WJiat  is  the  greatest  right  which  a  man  can  acquire  in 
water flowiitg  along  or  throuyh  his  lands,? 

A  right  to  its  use  only.  Willard  on  Real  Estate,  222 ;  3 
Kent's  Com.  439  ;  Washburn  on  Easements  (3d  ed.)  286. 

143.  A  being  the  owner  of  land  upon  which  was  a  spring  that 
flowed  naturally  on  to  the  land  of  B,  diverted  the  water  from  its 
natural  channel  by  carrying  it  in  shallow  ditches  through  his  fields- 
far  the  purposes  of  irrigation,  whereby  B  was  deprived  of  its  use. 
Has  B  any  remedy  ? 

He  has.  A  may  be  enjoined  from  so  using  the  water  of  the 
spring,  that  it  shall  not  flow  in  its  natural  channel  on  to  the 
lands  of  B.  Willard  on  Real  Estate,  222 ;  6  Wait's  Act  &  Def. 
268. 

144.  When  lands  adjoin  a  river,  to  whom  does  the  soil  of  the 
river  presumptively  belong  ? 

The  soil  of  one-half  of  the  river,  to  the  middle  of  the 
stream,  is  presumed  to  belong  to  the  owner  of  the  adjoining  land ; 
but  if  the  stream  be  navigable,  the  rights  of  the  owners  are  sub- 
ject to  the  public  use  of  it  as  a  highway ;  but  if  it  be  a  tidal 
river,  the  soil  up  to  high  water  mark  belongs  to  the  State.     Wil- 
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lard  on  Real  Estate,  220 ;  Thompson's  Prov.  Rem.  233 ;  3  Kent's 
Com.  427  ;  1  Wait's  Act.  &  Def.  711 ;  8  id.  141. 

145.  Is  the  old  law  of  uses  and  trusts  as  it  existed  prior  to  the 
revision  of  the  statutes  of  this  State  in  1830,  still  a  'part  of  the  law 
of  this  State  ? 

It  is  not,  except  in  a  very  limited  degree.  The  Revised 
Statutes  abolished  uses  and  trusts  except  as  authorized  and 
modified  therein,  and  declared  that  every  estate  and  interest  in 
lands  should  henceforth  be  deemed  a  legal  right,  cognizable  as 
such  in  the  courts  of  law,  except  as  otherwise  provided.  Wil- 
lard  on  Real  Estate,  229,  232;  4  Kent's  Com.  300. 

146.  What  were  resulting  trusts  prior  to  the  Revised  Statutes  ? 

They  were  trusts  arising  or  resulting  by  implication  of  law. 
Such  a  trust  occurred  when  A  purchased  land  with  the  money  of 
B,  and  took  the  deed  in  his  own  name,  a  trust  then  resulting  in 
favor  of  B.     Willard  on  Real  Estate,  234 ;  4  Kent's  Com.  305. 

v^     147.   What  changes  in  the  law  of  resulting  trusts  were  introduced 
by  the  Revised  Statutes? 

The  statutes  put  an  end  to  resulting  trusts  arising  from  the 
voluntary  payment  of  purchase-money  by  one  person,  and  the 
taking  of  the  conveyance  in  the  name  of  another,  so  far  as  re- 
lates to  any  trusts  in  favor  of  the  person  making  such  payment. 
But  they  further  provided  that  such  conveyance  should  be  pre- 
sumed fraudulent  as  against  the  creditors,  at  that  time,  of  the  per- 
son paying  the  consideration,  and  that,  if  such  presumption  be 
not  rebutted,  a  trust  should  result  in  favor  of  such  creditors  to 
the  extent  that  might  be  necessary  to  satisfy  their  just  demands. 
Willard  on  Real  Estate,  235. 

148.  If  A  should  purchase  land  with  the  money  of  B,  and  take 
an  absolute  conveyance  in  his  own  name,  without  the  knowledge  or 
consent  of  B,  would  the  title  to  the  land  rest  in  A,  under  the  stat- 
utes of  this  State  ? 

It  would  not.  The  provisions  of  the  statute  abolishing  re- 
sulting trusts,  are  not  applicable  to  such  cases.  Willard  on  Real 
Estate,  235. 
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L,  149.  For  what  purpose's  may  express  trusts  be  created  under  the 
original  provisions  of  the  Revised  Statutes  ? 

(1)  To  sell  lands  for  the  benefit  of  creditors;  (2)  To  sell, 
mortgage  or  lease  lands  for  the  benefit  of  legatees,  or  for  the  pur- 
pose of  satisfying  any  charge  thereon ;  and  (3)  To  secure  the 
rents  and  profits  of  lands  and  apply  them  to  the  use  of  any  per- 
son during  the  life  of  such  person,  or  for  a  shorter  term,  subject 
to  the  rules  prescribed  by  law.  Willard  on  Real  Estate,  237 ;  4 
Kent's  Com.  810. 

150.  State  generally  the  cases  in  which  express  trusts  may  he 
created  under  subsequent  statutes  ? 

Under  the  act  of  1840,  real  and  personal  estate  may  be  con- 
veyed (1)  To  incorporate  colleges,  or  other  literary  incorporated 
institutions,  to  be  held  in  trust  for  the  purposes  of  establishing 
and  maintaining  observatories,  founding  professorships  and  schol- 
arships, etc. ;  (2)  To  the  corporation  of  cities  and  villages,  to  be 
held  in  trust  for  the  purposes  of  education,  for  the  relief  of  dis- 
tress, or  for  parks,  gardens,  etc. ;  and  (3)  To  the  superintendents 
of  common  schools  of  any  town,  and  the  trustees  of  any  school 
district,  in  trust,  for  the  benefit  of  the  common  schools  of  such 
town  or  district.  This  act  was  further  amended  and  its  applica- 
tion defined  by  the  acts  of  1846,  and  1855. 

151.  How  may  trusts  be  created? 

By  will,  or  by  deed  or  grant.     Willard  on  Real  Estate,  242. 

152.  In  case  of  the  death  of  the  trustee,  leaving  the  trust  un- 
executed, in  whom  does  the  trust  estate  vest? 

In  the  Supreme  Court.     Willard  on  Real  Estate,  245. 

153.  When  will  a  trust  estate  cease? 

When  the  purposes  for  which  it  was  created  have  ceased. 
Willard  on  Real  Estate,  247. 

154.  What  is  a  power  ? 

It  is  an  authority  to  do  some  act  in  relation  to  lands,  or  the 
creation  of  estates  therein,  or  of  charges  thereon,  which  the 
owner  granting  or  receiving  such  power,  might  himself  lawfully 
perform.  1  R.  S.  732,  §  74;  WiUard  on  Real  Estate,  250 ;  4 
Kent's  Com.  318,  note. 
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155.  How  many  classes  of  powers  are  there? 

Two  general  classes,  viz.,  statutory  powers  and  common- 
law  powers. 

The  powers  authorized  by  the  revised  statutes  are  also  dis- 
tinguished as  general  or  special,  beneficial  ar  in  trust,  and  the  def- 
initions of  each  class  are  given  by  the  statutes  creating  them. 
Willard  on  Real  Estate,  252 ;  1  R.  S.  732,  §§  76-79;  4  Kent's 
Com.  318. 

156.  What  is  the  general  rule  as  to  the  manner  in  which  a 
power  must  he  executed? 

It  is  a  general  rule  that,  where  the  instrument  creating  a 
power  prescribes  the  manner  of  its  execution,  the  power  must 
be  executed  in  that  manner,  or  the  act  will  be  void.  Willard 
on  Real  Estate,  262. 

157.  What  is  a  power  of  attorney  ? 

A  power  of  attorney  is  a  writing  under  seal,  by  which  the 
party  executing  it  appoints  another  to  be  his  attorney,  and  au- 
thorizes him  to  act  for  him,  either  generally  or  specially.  Wil- 
lard on  Real  Estate,  268. 

158.  When  and  how  may  a  power  of  attorney  he  revoJced  ? 

A  power  of  attorney  may  be  revoked  by  an  instrument  of 
the  same  nature,  viz.,  by  an  instrument  in  writing  under  seal, 
executed  by  the  person  or  persons  giving  the  power,  and  at  any 
time  before  the  power  is  executed.  It  may  also  be  revoked  by 
death.  But  when  a  power  of  attorney  is  coupled  with  an  inter- 
est, as  in  case  of  a  power  of  sale  in  a  mortgage,  it  is  irrevocable 
by  death  or  otherwise.     Willard  on  Real  Estate,  269,  270. 

^  159.  Has  an  attorney  a  right  to  delegate  his  authority  to  any 
other  person  ? 

He  has  no  such  power  unless  it  is  given  by  th^  instrument 
ander  which  he  acts.     Willard  on  Real  Estate,  270./ 

160.  if  a  purchase-deed  is  executed  u^der  a  power  of  attorney 
from  the  vendor,  in  whose  name  should  it  he  executed,  and  what  is 
necessary  for  the  purchaser  to  consider  ? 

The  deed  should  be  executed  in  the  name  of  the  vendor, 
adding   the    words,   "  by  A  *B,  his   attorney."     The   purchaser 
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should  satisfy  himself  that  the  vendor  is  living  at  the  time  of 
the  execution  by  the  attorney,  as  a  power  of  this  kind  expires  at 
the  death  of  the  principal.     Willard  on  Real  Estate,  271. 

161.  When  a  power  of  attorney  to  selllands  has  been  recorded, 
what  is  necessary  to  render  a  revocation  by  deed  under  seal 
effectual  f 

That  the  instrument  containing  the  revocation  should  be 
recorded  in  the  same  office  in  which  the  instrument  containing 
the  power  was  recorded.     Willard  on  Real  Estate,  269. 

163.  In  whom  is  the  ultimate  and  absolute  right  of  property  in 
land  ? 

In  the  State,  in  its  corporate  and  sovereign  capacity.  Bing- 
ham on  Real  Estate,  2 ;  Willard  on  Real  Estate,  42. 

163.  How  many  modes  are  there  of  acquiring  title  to  real 
property  ? 

There  are  two :  by  descent  and  purchase.  A  title  by  de- 
scent vests  in  a  person  by  operation  of  the  law,  while  a  title  by 
purchase  vests  by  the  act  and  agreement  of  the  party.  Willard 
on  Real  Estate,  315;  4  Kent's  Com.  373. 

164.  If  a  persdn  who  is  illegitimate  dies  intestate,  leaving  no 
legitimate  issue,  who  becomes  entitled  to  any  freehold  of  which  he 
may  die  possessed  ? 

Bastards,  being  filius  nullius,  cannot,  with  one  exception, 
be  heirs  themselves,  or  have  any  heirs  but  those  of  their  own 
bodies.  Therefore  if  he  dies  intestate,  seized  of  an  estate  in 
fee,  it  will  revert  or  escheat  to  the  State.  Willard  on  Real 
Estate,  318. 

165.  What  exception  is  there  to  the  common-law  rule  that  illegit- 
imate children  are  incapable  of  inheriting  ? 

By  the  act  of  1855,  illegitimate  children  may,  in  default  of 
lawful  issue,  inherit  real  and  personal  property  from  their 
mother,  as  if  legitimate.  This  is.  however,  the  only  exception 
to  the  rule.  Willard  on  Real  Estate,  318 ;  Laws  of  1856,  eh. 
574. 
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166.     Does  the  common-law  rule,  that  aliens  cannot  take  ly  de- 
scent, remain  unaffected  hy  the  statutes  of  this  State  ? 

It  does  not.  The  rigor  of  the  common-law  rule  has  been 
materially  mitigated  by  statute.  "Willard  on  Real  Estate,  320  ; 
Bingham  on  Real  Estate,  103 ;   Laws  of  1875,  ch.  38. 

I       167.      What  is  the  effect  of  conviction  for  treason  on  the  right  to 
^T  hold  real  estate  f 

Conviction  for  treason  works  a  forfeiture  to  the  people  of 
the  State,  during  the  life  of  the  person  convicted,  of  every  free- 
hold estate  in  lands  of  which  such  person  was  seized  in  his  own 
right,  at  the  time  such  treason  was  committed,  or  at  any  time 
thereafter.     Willard  on  Real  Estate,  322. 

jH~    168.     State  the  mode  in  which  the  real  estate  of  any  person  who 
dies  intestate  will  descend,  under  the  statutes  of  this  State  ? 

The  estate  of  such  persons  would  descend :  (1)  To  his  lineal 
descendants ;  (2)  To  his  father  ;  (3)  To  his  mother ;  and  (4)  To  his 
collateral  relatives,  subject,  in  all  cases,  to  the  rules  and  regu- 
lations prescribed  by  the  statutes.     "Willard  on  Real  Estate,  326. 

169.  What  is  the  first  rule  of  descent  ? 

The  first  rule  of  descent  is,  that,  if  the  intestate  shall  leave 
several  descendants  in  the  direct  line  of  lineal  descent,  and  all  of 
equal  degree  of  consanguinity  to  such  intestate,  the  inheritance 
shall  descend  to  such  persons  in  equal  parts,  as  tenants  in  com- 
mon, however  remote  ~from  the  intestate  the  common  degree  of 
consanguinity  may  be.'  Willard  on  Real  Estate,  326 ;  4  Kent's 
Com.  375. 

170.  What  is  the  second,  rule  of  descent  ? 

The  second  rule  of  descent  provides  that  if  any  of  the  chil- 
dren of  the  intestate  be  living  and  any  be  dead,  the  inheritance 
shall  descend  to  the  children  who  are  living,  and  to  the  descend- 
ants of  such  children  as  have  died,  as  tenants  in  common,  so 
that  each  child,  who  shall  be  living,  shall  inherit  such  share  as 
would  have  descended  to  him  if  all  the  children  of  the  intes- 
tate who  shall  have  died  leaving  issue  had  been  living ;  and  so 
that  the  descendants  of  each  child  who  shall  be  dead  shall  inher- 
it the  share  which  their  parent  would  have  received  if  living. 
6 
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l.R.  S.  751,  §§  3,  17;  Willard  on  Real  Estate,  328;  4  Kent's' 
Com.  390. 

171.  If  a  father  dies  intestate,  leaving  two  sons,  and  two  grand- 
sons, the  children  of  a  deceased  daughter,  what  part  of  the  estate  will 
each  inherit,  under  the  second  rule  of  descent  ? 

The  two  sons  would  each  inherit  one-third  of  the  estate,  and 
the  two  grandsons  would  inherit  what  would  have  descended  to 
their  mother  had  she  been  living,  viz.,  one-third  part  of  the  en- 
tire estate,  or  each  one-sixth  of  the  same.  1  R.  S.,  751,  §  4 ; 
Willard  on  Real  Estate,  329. 

172.  State  generally  the  third  rule  of  descent. 

The  third  rule  of  descent  provides  that,  in  case  the  intestate 
shall  die  without  lawful  descendants,  the  estate  shall  go  to  the 
parents ;  t0  the  father  first,  if  he  be  capable  of  taking  the  estate ; 
otherwise,  to  the  mother ;  the  quantity  of  the  estate  so  taken,  as 
whether  in  fee  or  for  life,  depending  upon  whether  there  are 
brothers  or  sisters  of  the  intestate  living,  or  descendants  of  the 
same,  to  take  the  reversion  or  not.  1  R.  S.,  751,  §  5 ;  Willard 
on  Real  Estate,  330 ;  4  Kent's  Com.  393. 

173.  In  what  cases  will  the  estate  descend  upon  thefatherf 

If  the  intestate  died  without  lawful  descendants,  leaving  a 
father,  then  the  inheritance  will  go  to  the  father,  unless  the  in- 
heritance came  to  the  intestate  on  the  part  of  his  mother,  and  the 
mother  be  living ;  but  if  the  mother  be  dead,  the  inheritance  de- 
scending on  her  part  will  go  to  the  father,  for  life,  and  the  rever- 
sion to  the  brothers  and  sisters  of  the  intestate  and  their  de- 
scendants, according  to  the  law  of  inheritance  by  collateral  rela- 
tions. If  there  are  no  such  brothers  or  sisters,  or  their  descend- 
ants living,  the  inheritance  will  descend  to  the  father  in  fee.  1 
R.  S.  751,  §  5  :  Willard  on  Real  Estate,  330. 

174.  In  what  case  will  the  inheritance  descend  to  the  mother? 
In  case  the  intestate  dies  without  lineal  descendants  and 

leaving  no  father,  or  leaving  a  father  not  entitled  to  take  the  in- 
heritance, and  leaving  a  mother  and  a  brother  or  sister,  or  the 
descendant  of  a  brother  or  sister,  the  inheritance  will  fi^cend  to 
the  mother  of  the  intestate  during  her  life,  and  the  reversion  to 
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such  brothers  and  sisters  of  the  intestate  as  may  be  living,  or  the 
descendants  of  such  as  may  be  dead.  If' the  intestate  leaves  no 
brothers  or  sisters,  or  any  descendants  of  such  brothers  or  sisters 
the  inheritance  will  descend  to  the  mother  in  fee.  1  E,.  S.  752,  § 
6  ;  Willard  on  Real  Estate,  331. 

175-    What  is  the  fourth   rule  of  descent? 

Where  the  intestate  leaves  no  descendants,  and  no  father  or 
mother  capable  of  inheriting  the  estate,  it  will  descend  to  the 
collateral  relations  of  the  intestate  ;  and  if  there  are  several  of 
such  relatives,  all  of  equal  degree  of  consanguinity  to  the  intes- 
tate, the  inheritance  will  descend  to  them  in  equal  parts,  however 
remote  from  the  intestate  the  common  degree  of  consanguinity 
maybe.  1  R.  S.  752,  §  7;  Willard  on  Real  Estate,  332;  4  Kent's 
Com.  400. . 

176.  If  A  dies  intestate,  leaving  no  lineal  descendant  and  no 
father  or  mother,  hut  leaving  a  sister  and  two  sons  of  a  deceased 
brother,  tioho  will  inherit  his  estate  f 

One-half  of  the  estate  will  descend  to  the  sister  and  the 
remaining  half  will  descend  to  the  two  sons  of  the  deceased  bro- 
ther of  the  intestate,  each  of  whom  will  receive  one-fourth  of 
the  estate.     Willard  on  Real  Estate,  332;  1  R.  S.  752,  §  8. 

177.  When  a  person  dies  intestate,  leaving  no  lineal  descendants, 
parents,  brothers,  sisters  or  their  descendants,  what  is  the  first 
question  to  settle  in  determining  to  whom  the  estate  will  descend  ? 

The  first  question  to  settle  is  the  source  from  which  the 
intestate  derived  his  estate,  as  on  the  determination  of  that 
question  will  depend  whether  his  estate  will  descend  to  the  bro- 
thers and  sisters  of  the  father  in  preference  to  those  of  the  mo- 
ther, or  to  those  of  the  mother  in  preference  to  those  of  the 
father,  or  whether  the  brothers  and  sisters  of  both  father  and 
mother  shall  inherit,  without  preference  to  either. 

178.  What  is  the  rule  of  descent  where  the  intestate  dies,  leaving 
no  lineal  descendants,  parents,  brothers,  sisters  or  their  descend- 
ants, and  the  inheritance  came  to  the  intestate  on  the  part  of  his 
father? 

.  In  that  case,  the  inheritance  descends :  (1)  To  the  brothers 
and  sisters  of  the  father  of  the  intestate  in  equal  shares,  if  all 
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be  living  ;  (2)  If  any  be  living,  and  any  shall  have  died  leaving 
issue,  then  to  such  brothers  and  sisters  as  shall  be  living,  and  to 
iSie  descendants  of  such  brothers  and  sisters  as  shall  be  dead ; 
(3)  If  all  such  brothers  and  sisters  shall  have  died,  then  to  their 
descendants  ;  (4)  In  default  of  any  such  persons  to  take  the  in- 
heritance, it  descends  to  the  brothers  and  sisters  of  the  mother 
of  the  intestate  and  their  descendants,  in  the  same  manner  as  it 
vsrould  have  descended  to  the  like  relatives  'of  the  father.  1  R. 
S.  752,  §§  10,  11 ;  Willard  on  Real  Estate,  334 ;  4  Kent's  Com. 
409. 

179.  What  is  the  rule  in  a  like  case,  except  that  the  inheritance 
came  to  the  intestate  on  the  part  of  the   mother  ? 

In  that  case  the  inheritance  goes  to  the  brothers  and  sisters 
of  the  mother  of  the  testator,  and  their  descendants,  and  not 
to  those  of  the  father,  unless  there  are  no  brothers  or  sisters  of 
the  mother,  and  no  descendants  of  the  same,  in  which  case  the 
inheritance  would  go  to  the  brothers  and  sisters  of  the  father 
and  their  descendants.  1  R.  S.  753,  §  12 ;  "Willard  on  Real 
Estate,  334;  4  Kent's  Com.  409. 

180.  What  would  he  the  rule  in  the  two  cases  last  given,  if,  in- 
stead of  the  inheritance  coming  to  the  intestate  on  the  part  of  either 
father  or  mother,  it  had  come  from  other  sources? 

In  that  case  it  will  descend  to  the  brothers  and  sisters, 
both  of  the  father  and  mother  of  the  intestate,  in  equal  shares, 
and  to  their  descendants,  in  the  same  manner  as  if  all  such 
brothers  and  sisters  had  been  brothers  and  sisters  of  the  intestate. 
1  R.  S.  753,  §  13 ;  Willard  on  Real  Estate,  334. 

181.  What  is  the  rule  of  descent,  in  relation  to  relatives  of  the 
half  blood? 

The  relatives  of  the  half  blood  inherit  equally  with  those 
of  the  whole  blood  in  the  same  degree,  and  the  descendants 
of  such  relatives  inherit  in  the  same  manner  as  descendants  of 
the  whole  blood,  unless  the  inheritance  came  to  the  intestate 
by  descent,  devise  or  gift  of  some  one  of  his  ancestors,  in  which 
case  all  those  who  are  not  of  the  blood  of  such  ancestor  are  ex- 
cluded from  the  inheritance.  1  R.  S.  753,  §  15 ;  Willard  on 
Real  Estate,  334. 
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188.    What  is  the  rule   of  descent,  in  case   an   illegitimate  dies 
intestate  ? 

Where  an  illegitimate  dies  intestate,  his  estate  descends 
to  his  lineal  descendants,  if  he  has  any  ;  if  he  has  no  descend- 
ants, then  to  his  mother;  or,  if  she  be  dead,  it  then  descends 
to  the  relatives  of  the  intestate,  on  the  part  of  the  mother,  as 
if  the  intestate  had  b&en  legitimate.  Willard  on  Real  Estate, 
335. 

183.  When  may  illegitimate  children  inherit  from  the  mother? 
When  there  is  a  default  of  legitimate  issue.     In  other  cases 

the  common-law  rule  applies,  and   the  bastard  cannot  inherit. 
Laws  of  1855,  ch.  547;  Willard  on  Real  Estate,  335. 

184.  In  case  none  of  the  rules  of  descent  are  applicable  to  a 
given  case,  how  is  the  question  of  descent  to  be  determined  ? 

By  the  rules  of  the  common-law.  1  R.  S.  763,  §  16  ;  Willard 
on, Real  Estate,  335 ;  4  Kent's  Com.  410. 

185.  What  is  the  distinction  between  a  title  by  purchase  and  a 
title  by  descent  ? 

A  person  is  said  to  acquire  his  title  by  descent  when  it 
comes  to  him  by  operation  of  law,  as  when  it  descends  to  the  son 
on  the  death  of  the  father.  If  it  is  acquired  in  any  other  man- 
ner, it  is  said  to  be  acquired  by  purchase,  as  where  it  is  devised 
by  will,  etc.     Willard  on  Real  Estate,  344 ;  4  Kent's  Com. 423. 

186.  In  what  cases  will  the  title  to  lands  revert  or  escheat  to  the 
State  ? 

(1)  When  the  tenant  in  fee  dies  seized,  leaving  no  heir  cap- 
able of  inheriting  the  property,  and  having  made  no  valid  dis- 
position of  it  by  will ;  (2)  When  lands  are  purchased  by  an 
alien,  who  cannot  hold  as  against  the  State.  Willard  on  Real 
Estate,  344;  Bingham  on  Real  Estate,  19. 

187.  What  is  a  title  by  prescription  ? 

It  is  a  right  to  the  undisturbed  possession  of  land  which  the  law 
gives  to  any  person  who  has  had  continuousand  peaceable  usage 
and  enjoyment  of  land  for  twenty  years,  under  a  claim  of  right, 
and  with  the  acquiescence  and  knowledge  of  the  owner.  Willard 
on  Real  Estate,  350. 
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188.  How  doe§  the  law  protect  the  'possession  of  land  by  a  party 
who  has  acquired  title  hy  prescription  ? 

B}''  taking  away  from  all  others  the  right  to  maintain  an  ac- 
tion to  recover  the  possession  of  lands  so  held.  Willard  on  Real 
Estate,  347  ;  Code  of  Civil  Pro.  |  365. 

189.  Wh4n  will  premises  he  deemed  to  have  heen  held   adversely 
under  a  written  instrument  or  judgment  ? 

Land  is  deemed  to  have  been  accupied  adversely  whenever 
it  appears  that  the  occupant,  or  those  under  whom  he  claims, 
entered  into. possession  of  premises  under  claim  of  title,  exclusive 
of  any  other  right,  founding  such  claim  upon  a  written  instru- 
ment as  being  a  conveyance  of  the  premises  in  question,  or  upon 
the  decree  or  judgment  of  a  competent  court ;  and  that  there  has 
been  a  continued  occupation  and  possession  of  the  premises  in- 
cluded in  such  instrument,  decree  or  judgment,  or  of  some  part 
of  such  premises,  under  such  claim,  for  twenty  years.  But  where 
a  tract  is  divided  into  lots,  the  possession  of  one  lot  will  not  be 
deemed  the  possession  of  any  other  lot  of  the  same  tract.  Code 
of  Civil  Pro.  §  369. 

190.  What  must  he  the  character  or  nature  of  the  possession  or 
occupancy  to  constitute  adverse  possession  in  such  cases  ? 

For  the  purpose  of  constituting  adverse  possession,  by  a 
person  claiming  title  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  is  deemed  possessed  and  occupied :  (1) 
Where  it  has  been  usually  cultivated  or  improved ;  (2)  Where 
it  has  been  protected  by  substantial  inclosure  ;  (3)  Where  though 
not  inclosed,  it  has  been  used  for  the  supply  of  fuel  or  of  fenc- 
ing timber,  either  for  the  purposes  of  husbandry,  or  for  the  or- 
dinary uses  of  the  occupant.  Where  a  known  farm  or  a  single  lot 
has  been  partly  improved,  the  portion  of  such  farm  or  lot  that 
may  have  been  left  not  cleared  or  not  inclosed,  according  to  the 
usual  course  and  custom  of  the  adjoining  countrj-^will  be  deemed 
to  have  been  occupied  for  the  same  length  of  time  as  the  part 
improved  and  cultivated.     Code  of  Civil  Pro.  §  870. 

I  91.  What  premises  will  he  deemed  to  have  heen  held  adversely 
where  the  oooupation  has  heen  under  a  claim  of  title  not  founded 
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upon  a  written  instrument,  or  a  judgment  or  decree  of  a  court  ? 

The  prepiises  actually  occupied,  and  no  other.  Code  of  Civil 
Pro.  §  371. 

192.  What  must  he  the  nature  of  the  possession  or  occupancy  of 
the  premises  in  such  cases  to  sustain  a  claim  of  adverse  posses- 
sion ? 

Land  will  be  deemed  to  have  been  possessed  and  occupied 
only :  (1)  Where  it  has  been  protected  by  a  substantial  inclosure  ; 
(2) Where  it  has  been  usually  cultivated  or  improved.  Willard 
on  Real  Estate,  355  ;  Code  of  Civil  Pro.  §  872. 

193.  Upon  what  principle  does  the  statute  of  limitation  deny 
one  individual  the  right  to  commence  an  action  to  recover  the  pos- 

•  session  of  lands  which  another  has  held  adversely  for  twenty  years 
or  over  ? 

Upon  the  principle  that  the  party  in  possession  has  accom- 
panied his  adverse  claim  by  such  an  invasion  of  the  rights  of  the 
opposite  party  as  to  give  him  a  cause  of  action,  which,  having 
failed  to  prosecute  within  the  time  limited  by  law,  he  is  presumed 
to  have  extinguished  or  surrendered.  Tyler  on  Ejectment  and 
Adverse  Enjoyment,  859. 

194.  A,  under  a  license  from  B,  entered  upon  the  land  of  the 
latter  and  constructed  a  dam,  which,  after  keeping  in  repair  for 
more  than  twenty  years,  he  conveyed  to  C.  Has  0  acquired  any 
right  in  the  property  so  conveyed  as,  against  B  ? 

He  has  not,  for  the  reason  that  A  had  no  right  which  he 
could  convey.  No  person  holding  land  under  a  license  from  the* 
true  owner  can  set  up  adverse  possession  against  such  owner, 
and  the  same  rule  applies  to  his  grantee.  The  license  given  to 
A  was  not  conveyed  to  C,  as  a  license  is  a  mere  pergonal  right 
not  susceptible  of  conveyance.  '  Tyler  on  Ejectment  and  Adverse 
Enjoyment,  880 ;  2  Wait's  Act.  &  Def.  656  ;  7  id,  196 ;  8  id. 
506. 

195.  A  leased  certain  lands  of  B,  for  a  term  of  five  years,  and 
on  the  expiration  of  his  term  held  over,  claiming  to  hold  the  prem- 
ises under  a  title  adverse  to  that  of  his  landlord.  B  allowed  A 
to  remain  in  peaceable  possession  for  fifteen  years  after  the  expira- 
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tion  of  his  term,  without  any  demand  of  rent,  and  then  brought  an 
action  to  recover  possession  of  the  premises.  Can  A  defeat  a  recov- 
ery hy  reason  of  adverse  possession  ? 

He  cannot.  His  possession  is  presumptively  the  possession 
of  his  landlord  until  the  expiration  of  twenty  years  from  the 
termination  of  his  tenancy,  notwithstanding  that  he  may  have 
acquired  another  title,  or  may  have  claimed  to  hold  adversely  to 
his  landlord.  Tyler  on  Ejectment  and  Adverse  Enjoyment, 
880 ;  Willard  on  Real  Estate,  358 ;  Code  of  Civil  Pro.  §  373 

196.  In  what  cases  will  the  adverse  occupation  and  possession  of 
lands,  for  a  period  of  twenty  years,  fail  to  bar  the  recovery  of  the 
possession  of  the  same  by  the  rightful  owner  ? 

Where  the  owner  of  the  lands  is  under  a  disability  when  his 
title  first  descends,  or  his  cause  of  action  or  right  of  entry  first 
accrues,  he  may  commence  an  action  to  recover  their  possession 
at  any  time  within  ten  years  after  his  disability  shall  cease,  re- 
gardless of  the  length  of  time  that  the  adverse  party  may  have' 
held  such  lands  adversely.  Willfird  on  Real  Estate,  358  ;  Code 
of  Civil  Pro.  §  375. 

197.  A,  at  the  age  of  eleven  years,  acquired  title  to  land  by  de- 
vise from  his  father ;  B,  at  the  same  time,  entered  upon  the  land 
claiming  to  hold  it  by  a  superior  title.  Five  years  after  arriving  at 
his  majority  A  died,  leaving  a  son  who  took  the  estate  by  descent; 
and  on  arriving  at  his  majority  commenced  an  action  against  B  to 
recover  possession  of  the  land  which  B  had  continued  to  hold  ad- 
versely.    Can  the  action  be  maintained  ? 

It  cannot.  It  should  have  been  commenced  within  ten 
years  from  the  time  when  A's  disability ,  ceased  by  his  becoming 
of  age.  The  law  does  not  allow  successive  disabilities  to  differ- 
ent persons  taking  the  same  estate  by  devise  or  descent  from 
the  other  ;  and  where  an  adverse  possession  begins  to  run  in  the 
life-time  of  the  ancestor,  it  continues  to  run  though  the  land  de- 
scends to  a  person  under  a  disability.  Tyler  on  Ejectment  and 
Adverse  Enjoyment,  931 ;  Willard  on  Real  Estate,  359.    ■ 

198.  A.  claiming  title  to  land  which  B  held  adversely,  convey- 
ed it  to  0,  who  within  twenty  years  from  the  time  when  B  went  in- 
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to  possession,  commenced  an  action  to  recover  possession  of  the  land 
so  held.      Qan  he  recover  f 

He  cannot.  A's  grant  to  C  being  -void,  C  has  no  title  to  the 
land  upon  which  to  base  his  action.  Willard  on  Real  Estate, 
360. 

199.  What   is    the   only  restraint   upon  the   alienation   of  real 
property  in  this  State  ? 

The  statute  declaring  void  every  grant  of  land  that  at  the 
time  of  the  delivery  thereof,  is  in  the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  the  grantor.  1  R.  S. 
739i  §  147  ;  Willard  on  Real  Estate,  370. 

200.  What  is  a  deed  ? 

It  is  a  writing  sealed  and  _delivered  by  the  parties.  2  BL 
Com.  295  ;  4  Kent's  Com.  452.  In  common  parlance  the  con- 
veyance by  which  the  title  to  freehold  estates  are  conveyed  from 
one  person  to  another  are  denominated  "  deeds,"  although  the 
statutes  apply  the  name  of  "  grant,"  to  such  conveyances.  Wil- 
lard on  Real  Estate,  374:  2  Wait's  Act.  &  Def.  492. 

201.  What  are  the  requisites  of  a  valid  deed  ? 

1.  Parties  who  are  able  to  contract;  2.  Subject-matter.  3. 
A  good  and  sufficient  consideration.  4.  That  it  be  written 
or  printed  on  paper  or  parchment.  5.  That  the  matter  be 
legally  and  orderly  set  forth.  6.  That  it  be  read  if  desired.  7. 
That  it  be  signed  and  sealed.  8.  That  it  be  acknowledged  or 
attested  by  witnesses.  9.  That  it  be  delivered.  10.  That  it  be 
recorded  in  the  proper  county  and  in  the  proper  book.  Willard 
on  Real  Estate,  376  ;  Bingham  on  Real  Estate,  74 ;  2  Bl.  Com. 
296^308 ;  2  Wait's  Act.  &  Def.  492-495. 

202.  Is  it  necessary  to  express  the  consideration  in  the  deedl 

It  is  not  strictly  necessary,  but  it  is  always  advisable  to  do 
so.     Willard  on  Real  Estate,  379. 

203.  What  are  the  formal  parts  of  a  deed? 

They  are,  1.  The  premises,  setting  forth  the  names  of  the 
parties,  grantor  and  grantee,  together  with  their  place  of  abode 
or  other  matter  of  description ;  the  recital  of  any  facts  necessary 
to  explain  the  object  of  the  deed;  ihe   consideration   and  its 
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receipt ;  the  grant  and  a  description  of  the  thing  granted.  2. 
The  habendum  and  tenendum,  the  office  of  which  is  to  set  forth 
the  kind  of  estate  which  is  granted,  for  what  time  and  the  tenure 
by  which  it  is  held.  3.  The  redendum,  or  reservation  upon 
which  the  grant  is  made.  4.  The  condition,  on  the  happening  of 
which  the  estate  granted  may  be  defeated.  5.  The  warranty.  6. 
The  covenants.  7.  The  conclusion,  giving  the  execution  and  date^ 
of  the  deed  if  it  has  not  been  already  inserted.  Willard  on  Real 
Estate,  381 ;  2  Bl.  Com.  297-304 ;  4  Kent's  Com.  460 ;  2  Wait's 
Act.  &  Def.  496. 

204.  What  is  a  seal  ? 

A  seal  is  a  wax  or  wafer  with  an  impression.  A  piece  of 
paper  attached  to  the  instrument  by  a  wafer  is  a  good  seal,  while 
the  letters  "  Lj^S^'  which  in  some  States  are  used  in  place  of  a 
seal  would  w^be  valid  as  such  here.  Bingham  on  Real  Estate, 
74;  Willard  on  Real  Estate,  382  ;  8  Wait's  Act.  &  Def.  221. 

205.  From  what  time  does  a  deed  take  effect  f 

From  its  delivery  and  not  from  its  date.  Willard  on  Real 
Estate,  384 ;  Bingham  on  Real  Estate,  214 ;  4  Kent's  Com.  454 ; 
2  Wait's  Act.  &  Def.  494 ;  8  id.  221. 

206.  How,  or  in  what  manner,  must  a  deed  he  delivered  ? 

No  particular  form  is  essential  to  a  valid  delivery  of  a  deed. 
It  is  only  essential  that  the  acts  of  the  parties  should  clearly 
evince  such  an  intent.  But  it  is  the  better  practice  to  use  such 
language  at  the  time  of  handing  the  deed  to  the  grantee  as  will 
leave  the  intent  of  the  parties  beyond  doubt.  Willard  on  Real 
Estate,  384 ;  Bingham  on  Real  Estate,  216. 

207.  What  is  an  escrow  ? 

When  a  deed  is  not  delivered  absolutely  but  conditionally 
—that  is,  not  to  the  grantee  himself  or  ,to  some  person  for  him, 
but  to  a  third  person  to  keep  until  something  is  done  by  the 
grantee — it  is  said  to  be  delivered,  not  as  a  deed,  but  as  an 
escrow,  i.  e.,  as  a  scrowl  or  writing,  which  is  not  to  take  effect 
until  the  condition  is  performed,  when  it  becomes  a  good  deed. 
Willard  on  Real  Estate,  385 ;  Bingham  on  Real  Estate,  224 ; 
4  Kent's  Com.  451,  454.     , 
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208.  How  must  freehold  pro'perty  he  conveyed  hy  a  corporation  ? 
By  deed,  under  the  corporate  name  and  seal,  unless  certain 

officers  are  authorized  by  the  act  of  incorporation  to  convey  in 
their  own  names.  Willard  on  Real  Estate,  383 ;  8  Wait's  Act. 
&Def.  219,  220. 

209.  Who  is  a  subscribing  witness  ? 

One  who  was  present  when  the  deed  was  executed,  and  who 
at  that  time  subscribed  his  name  as  a  witness  of  the  execution  ; 
or,  one  who  was  not  present  at  the  moment  of  the  execution,  but 
was  called  in  by  the  parties  immediately  afterward,  and  who,  on 
their  acknowledgment  that  the  instrument  is  their  deed,  sub- 
scribes it  as  a  witness  to  that  fact  at  their  request.  Willard  on 
Real  Estate,  387. 

210.  Before  whom  may  a  deed  be  acknowledged  or  proved  in  this 
estate  ? 

Before  any  justice  of  the  supreme  court,  or  before  a  judge 
of  a  county  court,  a  mayor  or  recorder  of  a  city,  a  commissioner  of 
■deeds  for  a  county  or  city,  a  justice  of  the  peace  or  a  notary 
public.  3  R.  S.  (7th.  ed.)  226,  §  4 ;  Laws  of  1845,  chap.  109 ; 
Laws  of  1859,  chap.  360. 

211.  When  is  proof  of  the  identity  of  the  person  executing  the 
■deed,  and  of  the  person  making  the  acknowledgment,  necessg,ry  ? 

Whenever  the  officer  taking  the  acknowledgment  does  not 
know  that  the  person  making  the  same  is  the  person  described 
in  and  who  executed  the  deed.     Willard  on  Real  Estate,  390. 

212.  Does  the  law  now  make  any  distinction  between  married  and 
unmarried  women  as  to  the  manner  of  acknowledging  the  execution 
of  conveyances  ?■ 

It  does  not.    Laws  of  1880,  Chap.  300. 

213.  What  is  the  effect  of  a  failure  to  record  a  deed? 

The  effect  of  not  recording  a  deed  will  be  to  render  it  void, 
as  against  any  subsequent  purchaser  in  good  faith  and  for  a  valu- 
able consideration,  of  the  same  real  estate,  or  any  portion  thereof, 
whose  conveyance  shall  be  first  duly  recorded.  Willard  on  Real 
Estate,  396 ;  1  R.  S.  756,  §  1 ;   3  R.  S.  (7th  ed.)  2215,  §  1. 

214.  What  effect  does  the  alteration  of  a  deed,  after  its  execution 
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have  upon  the  validity  of  the  deed  itself  and  upon  the  title  to  the 
estate  conveyed  by  it  ? 

The  alteration  of  a  deed  by  a  stranger,  without  the  consent 
or  privity  of  the  parties,  will  not  render  the  deed  void,  if  the  con- 
tents of  the  deed,  as  it  originally  existed,  can  be  ascertained.  But 
the  fraudulent  alteration  of  a  deed  by  the  grantee  will  render 
the  deed  void,  so  that  the  grantee  cannot  recover  in  any  action 
founded  upon  it.  The  title  to  the  estate  conveyed  will,  in  either 
case,  remain  in  the  grantee,  and  the  cancellation  or  destruction 
of  the  deed  will  not  revest  the  title  in  the '  grantor.  Willard  on 
Eeal  Estate,  400. ' 

215.  If  A  conveys  to  B  all  of  a  certain  piece  and  parcel  of  land, 
known  and  distinguished  on  a  certain  map  as  lot  No.  -^,  contain- 
ing three  and  one-half  acres,  how  much  land  will  pass  to  B,  if 
the  lot  designated  contained  twenty  acres  f 

Twenty  acres,  or  the  entire  lot.  Willard  on  Real  Estate, 
405. 

216.  If  A  grants  to  .B  lands  lying  between  certain  natural 
boundaries,  which  are  permanent  and  well  known,  but  fails  to  cor- 
rectly describe,  in  Ms  deed,  the  courses  and  distances  from  one  of 
such  known  objects  to  the  others,  which  will  control  the  natural  or 
artificial  boundaries  f 

Tiie  natural  boundaries,  and  the  courses  and  distances  must 
be  varied  to  conform  to  them.  Willard  on  Real  Estate,  405 ; 
Wait's  Act.  &  Def.  714. 

217.  If  A,  being  seized  of  an  estate  in  fee,  transfers  his  whole 
right,  by  a  deed  of  conveyance,  to  B,  does  A  thereby  create  an 
estate  ? 

He  does  not.  The  deed  is,  in  effect,  an  assignment  by  which 
an  existing  estate  is  transferred,  but  by  which  no  new  estate  is 
■created.     Bingham  on  Real  Estate,  13,  125. 

218.  Can  any  person  create  an  estate  in  fee  ? 

An  individual  cannot  create  an  estate  in  fee,  as  the  power 
to  create  sucli  estates  is  vested  exclusively  in  the  State.  Bing- 
ham on  Real  Estate,  105. 

219.  Define  what  is  meant  by  the  legal  term  "  covenant^ 

A  covenant  is  a  kind  of  promise  (Contained  in  a  deed  to  do  a 
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direct  act,  or  to  omit  one,  and  is  a  species  of  express  contract, 
the  breach  of  which  is  a  civil  injury.  The  person  who  makes 
such  a  covenant  is  called  the  .covenantor,  and  he,  to  whom  it  is 
made,  is  called  the  covenantee.  Willard  on  Real  Estate,  411 ; 
Bingham  on  Real  Estate,  384  ;  2  Wait's  Act.  &  Def .  363 ;  8  id. 
193.       : 

220.    What  is  meant  hy  the  term  "  a  covenant  running  with  the 
land?" 

A  covenant  is  said  to  run  with  the  land,  when  either  the 
liability  to  perform  it,  or  the  right  to  take  advantage  of  it  passes 
to  the  assignee  of  the  land.  Covenants  for  quiet  enjoyment,  for 
further  assurance,  to. repair,  to  pay  rent  and  taxes,  to  yield  up 
possession,  etc.,  are  covenants  running  with  the  land.  Willard 
on  Real  Estate,  415,  417 ;  Bingham  on  Real  Estate,  399 ;  2 
Wait's  Act.  &  Def.  393  ;  8  id.  194. 

821.   What  are  the  incidents  necessary  to  vruike  a  covenant  run 
with  the  land  ? 

The  covenant  must :  (1)  Directly  extend  or  relate  to  the 
land  conveyed  or  demised ;  (2)  There  inust  be  a  privity  of  estate 
between  the  covenanting  parties ;  (3)  The  owner  of  the  property 
must  take  the  legal  estate.  Willard  on  Real  Estate,  415-419  ; 
Bingham  on  Real  Estate,  400. 

222.  Are  any  covenants  implied  in  a  conveyance  of  real  estate? 

At  common  law,  in  the  absence  of  express  covenants,  certain 
covenants  would  be  implied ;  but.  the  Revised  Statutes  provide 
that  no  covenant  shall  be  implied  in  any  conveyance  of  real 
estate,  whether  such  conveyance  contain  special  covenants  or 
not.     Willard  on  Real  Estate,  411. 

223.  What  covenants  are   sometimes  inserted  in  a  deed  convey- 
ing all  the  estate  of  the  vendor  ? 

The  vendor  sometimes  covenants.  (1)  That  he  is  seized  in 
fee ;  (2)  That  he  has  power  to  convey ;  (3)  For  quiet  enjoy- 
ment by  the  purchaser;  (4)  That  the  estate  is  free  from  incum- 
brances ;  (5)  For  further  assurance,  and  (6)  That  the  vendor 
will  forever  warrant  and  defend.  Willard  on  Real  Estate,  412 ; 
4  Kent's  Com.  471. 
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224.  What  is  the  nature  of  the  contract  created  by  a  covenant 
of  seisin  ?  , 

It  is  an  assurance  by  the  grantor  to  the  grantee  that  the 
grantor  has  the  very  estate,  both  in  quantity  and  quality,  which 
he  professes  to  convey.  It  is  a  personal  contract  and  does  not 
run  with  the  land.     2  Wait's  Act.  &  Def.  373 ;  8  id.  197. 

225.  If  a  person  covenants  that  he  is  seized  in  fee  of  certain 
lands,  when  in  fact  he  has  only  a  less  estate,  when  does  the  right  of 
action  for  a  breach  of  the  covenant  arise  P 

The  covenant  is  broken  when  it  is  made  and  a  right  of 
action  on  the  covenant  arises  immediately.  8  Wait's  Act.  & 
Def.  197. 

226.  What  is  necessary  to  a  breach  of  a  covenant  for  quiet 
enjoyment. 

A  covenant  for  quiet  enjoyment  can  be  broken  only  by  an 
eviction,  actual  or  constructive,  from  the  premises  conveyed,  or 
some  portion  thereof.     2  Wait's  Act.  &  Def.  388 ;  8  id.  196. 

227.  H,  being  in  possession  of  certain  lands,  conveyed  them  to 
A  by  a  deed  containing  a  general  covenant  of  warranty.  A  died 
intestate,  leading  B  his  only  heir  at  law.  B  conveyed  the  lands 
to  G  by  a  quit-claim  deed.  F  claiming  the  lands  so  conveyed  by 
title  paramount  to  that  of  M  the  original  warrantor,  brought  eject- 
ment against  0,  and  was  put  in  possession  of  the  lands  under  the 
judgment  in  that  action.  What  remedy,  if  any,  has  0  under  these 
facts? 

He  may  maintain  an  action  against  H  upon  the  covenant  of 
warranty  contained  in  the  conveyance  to  A.  8  Wait's  Act.  & 
Def.  195. 

228.  What  is  a  lease? 

A  lease  is  properly  a  conveyance  of  lands  or  tenements 
(usually  in  consideration  of  rent  or  other  annual  recompense) 
made  for  life,  for  years,  or  at  will,  but  always  for  a  less  time 
than  the  lessor  has  in  the  premises ;  for  if  it  be  for  the  whole  in- 
terest, it  is  more  properly  an  assignment  of  a  lease.  Willard  on 
Real  Estate,  423 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  330. 
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229.  What  leases  are  by  the  statute  of  frauds  required  to  he  in 
writing  ? 

All  leases  for  more  than  one  year.  Willard  on  Real  Estate, 
425. 

230.  What  is  the  longest  term  for  which  agricultural  land  can  he 
leased? 

No  valid  lease  of  agricultural  lands  can  be  made  for  a  longer 
term  than  twelve  years  if  it  reserves  any  rent  or  service  of  any 
kind.     Willard  on  Real  Estate,  432. 

231.  What  is  an  interesse  termini,  and  is  it  assignable  ? 

An  interesse  termini  is  that  species  of  property  or  interest 
which  a  lessee  for  years  acquires  in  the  lands  demised  to  him 
before  he  has  actually  become  possessed  of  them  by  entry.  It 
may  be  granted  over  to  another,  or  may  be  extinguished  by  re- 
lease.   Bingham  on  Real  Estate,  227,  230. 

232.  What  are  the  appropriate  words  for  creating  a  lease? 
Any  words,  showing  the  intention  of  the  parties,  are  suffi- 
cient ;  but  the  proper  words  are   "  demise,  lease,  and  to  farm  let. 
Willa;rd  on  Real  Estate,  423. 

233.  What  are  appropriate  words  for  creating  an  assignment  f 
The  terms  usually  employed  are  "  assign,  transfer  and  set 

over  "  but  any  other  words  that  show  the  intent  of  the  parties 
will  have  a  like  effect.     Milliard  on  Real  Estate,  439. 

234.  What  is  a  defeasance  ? 

A  collateral  deed  made  at  the  same  time  with  some  other 
principal  deed  or  instrument  and  containing  certain  conditions, 
on  the  performance  of  which  the  intentions  of  the  principal  deed 
may  be  defeated  or  rendered  null  and  void.  Willard  on  Real 
Estate,  440. 

235.  In  what  cases  is  the  order  or  authority  of  a  court  necessary 
to  enable  the  owner  of  real  estate  to  convey  the  fee  f 

1.  Where  the  owner  is  a  religious  corporation ;  or,  2.  An  in- 
fant ;  or  3.  An  idiot,lunatic  or  habitual  drunkard,  against  whom  a 
commission  has  been  awarded  and  whose  estate  has  been  put  in 
the  hands  of  a  committee.     Willard  on  Real  Estate,  445. 
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236..  Within  what  time  and  upon  ivhat  terms  may  a  judgment 
dehtor  redeem  real  property  sold  hy  the  sheriff  under  an  execution  ? 
He  may  redeem  such  property  within  one  j'ear  from  the 
time  of  sale,  by  paying  to  the  purchaser,  his  personal  represen- 
tatives, or  the  officer  who  made  the  sale,  the  amount  bid  on  the 
land  he  desires  to  redeem,  together  with  the  interest  thereon 
from  the  time  of  sale,  at  the  rate  of  ten  per  cent  per  annum. 
Willard  on  Real  Estate,  459 ;  4  Wait's  Practice,  100-111 ;  Code 
of  Civil  Pro.,  §  1446. 

237.  Is,  this  right  of  redemption  confined  to  the  judgment 
dehtor  ? 

It  is  not.  It  may  be  exercised  by  the  grantee  of  the  judg- 
ment debtor,  who  has  by  any  means  acquired  an  absolute  title 
to  the  premises  sold  ;  or,  in  case  of  the  death  of  the  judgment 
debtor,  by  his  devisee  or  heir.  Willard  on  Real  Estate,  459  ;  Code 
of  Civil  Pro.,  §  1447. 

238.  In  what  cases,  and  within  what  time,  may  a  creditor  of  the 
judgment  dehtor  redeem  the  real  estate  of  such  dehtor  after  its  sale  hy 
the  sheriff  under  an  execution  ? 

Any  creditor,  having  a  judgment  or  decree  rendered  within 
fifteen  months  from  the  time  of  sale,  or  having  a  mortgage  duly 
recorded  within  that  time,  which  is  a  lien  and  charge  upon  the 
premises  sold,  may,  on  the  failure  of  the  debtor  to  redeem  within 
the  year,  acquire  all  the  rights  of  the  original  purchaser,  by  pay- 
ing the  amount  paid  for  the  premises,  with  interest  at  seven  per 
cent  from  the  time  of  sale.  This  right  can  be  exercised  only 
within  the  three  months  after  the  expiration  of  the  year  from  the 
time  of  sale.  Willard  on  Real  Estate,  460  ;  Code  of  Civil  Pro., 
§§  1449-1455. 

239.  What  is  the  nature  of  the  interest  which  the  purchaser  and 
the  judgment  dehtor  have,  respectively,  in  the  lands  sold  under  an 
execution,  during  the  fifteen  months  immediately  succeediyig  the 
sate  f 

Until  the  expiration  of  the  fifteen  months  following  the  time 
of  sale,  the  title  to  the  land  is  still  vested  in  the  debtor,  and  the 
purchaser  has  only  a  lien.  But,  after  the  expiration  of  that 
time,  and  on  the  execution  of  a  deed  by  the  sheriff,  the  pur- 
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chaser  becomes  vested  with  the  legal  estate  relating  back  to  the 
time  of  the  sale  on  the  execution.  Willard  on  Real  Estate,  462  ; 
Code  of  Civil  Pro.,  §  1440. 

240.  What  do  you  understand  hy  the  right  of  eminent  domain  ? 

It  is  the  ultimate  right  of  the  State  to  appropriate  to  public 
purposes,  not  only  the  public  property,  but  the  private  property 
of  all  persons  within  its  territorial  limits.  Willard  on  Real 
Estate,  464 ;  6  Wait's  Act.  &  Def.  300. 

241.  What  limit  is  there  to  the  right  of  the  State  to  appropriate 
private  property  for  public  purposes  ? 

The  constitution  of  the  State,  while  recognizing  the  right  as 
existing,  provides  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  Willard  on  Real  Estate, 
465. 

242.  If  your  client  was  about  to  purchase  a  certain  parcel  of 
land  and  wished  you  to  prepare  an  abstract  of  the  title,  how  far  back 
would  you  deem  it  necessary  to  carry  your  search  for  judgments 
against  the  vendor  ? 

A  search  for  judgments  against  the  vendor  need  not  go  back 
over  a  period  greater  than  ten  years,  as  from  and  after  ten  years 
from  the  time  of  docketing,  they  cease  to  be  a  charge  upon  land, 
as  against  purchasers  in  good  faith.  Willard  on  Real  Estate, 
529 ;  Code  of  Civil  Pro.,  §  1251. 

243.  In  case  the  search  discloses  judgments  against  the  vendor, 
docketed  within  ten  years,  and  undischarged  of  record,  but  which 
are  known  to  have  been  paid,  what  is  the  proper  course  for  the  pur- 
chaser to  pursue  ? 

He  should  cause  satisfaction  to  be  acknowledged  by  the 
judgment  creditor,  and  to  have  the  docket  of  the  judgment  can- 
celed and  discharged  by  the  clerk  of  the  court.  Willard  on  Real 
Estate,  533. 

244.  Is  it  necessary  to  notice,  in  an  abstract  of  title,  any  mort- 
gages of  the  land  to  be  conveyed  ivhich  are  not  recorded  ? 

It  is  not,  as  a  bona  fide  purchaser  of  land,  without  notice  of  a 
prior  unrecorded  mortgage,  holds  the  land,  discharged  of  its  lien. 
WiUard  on  Real  Estate,  121. 
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245.  Mention  some  of  the  principal  things  to  be  noticed,  in  mak- 
ing an  abstract  of  title,  where  the  party  intending  to  sell  or  mort- 
gage the  premises  in  question  derived  his  title  thereto  'by  descent. 

The  principal  things  to  be  considered  are  such  matters  as 
relate  to  the  title  of  the  ancestor,  and  the  right  of  the  vendor 
by  descent.  The  period  over  which  the  search  of  the  title  of 
the  ancestor  should  extend  is  to  be  determined  by  circumstances. 
The  search  should  disclose  whether  there  are  any  vested  or  con- 
tingent rights  to  dower  which  have  not  been  released  or  discharg- 
ed ;  whether  the  vendor  is  the  legitimate  heir  of  the  former 
owner ;  whether  there  are  any  other  heirs  to  the  inheritance  who 
have  not  conveyed  their  share  of  the  same  to  the  vendor ;  and 
whether  there  are  any  outstanding  terms  for  years,  created  by 
prior  parties,  still  subsisting.  Willard  on  Real  Estate,  539-541. 
24:6,  What  should  he  the  nature  of  the  inquiry,  in  making  an 
abstract  of  a  title  derived  by  devise  ? 

In  addition  to  the  usual  search  for  judgments  and  mortgages, 
there  should  be  an  investigation  of  the  manner  in  which  the  will 
was  executed  ;  whether  it  has  been  proved  as  a  will  of  real  estate, 
and  properly  recorded ;  whether  the  testator  has  devised  the  fee 
simple  to  the  vendor,  or  otherwise ;  whether  the  testator's  debts 
and  legacies  have  been  charged  upon  the  real  estate ;  and 
whether  there  is  still  any  outstanding  claim  for  dower,  affecting 
the  premises.     Willard  on  Real  Estate,  541. 

247-  When  an  estate  in  lands  is  transferred  from  a  vendor  to  a 
vendee,  who  is  entitled  to  the  original  deeds  ? 

If  the  vendor  conveys  the  entire  lot,  of  which  he  has  the 
title,  by  a  conveyance  in  fee,  without  any  covenants  of  warranty, 
the  title  deeds  should  go  to  the  grantee,  as  an  incident  of  the 
grant ;  but  if  the  vendor  conveys  only  a  part  of  his  estate,  and 
retains  the  balance  himself,  the  vendee  is  not  entitled  to  the 
deeds,  unless  they  are  expressly  granted  to  him  by  the  terms  of 
the  conveyance.     Willard  on  Real  Estate,  547. 

248.  Who  should  be  at  the  expense  of  preparing  the  title  deeds 
and  making  the  requisite  searches  for  incumbrances  f 

In  the  absence  of  any  agreement  in  the  matter,  it  is  the  duty 
of  the  vendor  to  prepare  the  title  deeds,  at  his  own  expense,  and 
likewise  to  make  the  requisite  searches  for  incumbrances.  Willard 
on  Real  Estate,  562. 
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CHAPTER   VI. 
PERSONAL  PROPERTY. 

1.  What  do  you  understand  hy  the  term  ^^ personal  property?  " 

It  is  a  term  usually  employed  to  designate  all  things  tempo- 
rary and  movable,  and  such  as  are  comprehended  under  the 
general  word  chattel.  All  property  not  of  a  freehold  nature,  and 
descendible  to  the  heirs  at  law,  is  so  denominated.  2  Kent's 
Com.  340  ;  2  Bl.  Com.  384. 

2.  What  is  the  definition  of  personal  property  given  in  the  Code 
of  Civil  Procedure  f 

The  words  "personal  property,"  as  used  in  that  act,  are 
declared  to  include  money,  chattels,  things  in  action,  and  evi- 
dences of  debt.     Code  of  Civil  Pro.,  §  2343. 

3.  What  is  a  chattel? 

Chattel  is  a  general  term  applied  in  law  to  every  species  of 
•  property  which  is  not  real  estate  or  freehold.  2  Bl.  Com.  385 ; 
2  Kent's  Com.  342 ;  2  Wait's  Act.  &  Def.  219. 

4.  What  is  the  distinction  between  a  chattel  real  and  a  chattel 
personal  ? 

Chattels  real  are  interests  issuing  out  of  or  annexed  to  real 
estates,  and  partake  of  one  quality  of  such  estates,  viz.,  immo- 
bility, which  denominates  them  real,  but  lack  the  other,  viz.,  a 
sufficient,  legal,  indeterminate  duration,  and  hence  are  termed 
chattels.  Chattels  personal,  on  the  contrary,  lack  that  immo- 
bility which  distinguishes  chattels  real,  and  are,  strictly  speaking, 
things  movable,  which  may  be  annexed  to  or  attendant  on  the 
person  of  the  owner,  and  carried  about  with  him  from  one  part 
of  the  world  to  another.  2  Bl.  Com.  387  ;  2  Wait's  Act.  &  Def. 
219. 

5.  How  is  property,  in  things  personal,  divided  ? 

Into  property  in  possession  and  property  in  action.     And 
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property  in  possession  is  again  divided  into  absolute  and  qualified 
property.  2  BL  Cora.  388 ;  2  Kent's  Com.  347 ;  2  Wait's  Act. 
&  Def.  220. 

6.  What  do  you  understand  hy  absolute  property  in  a  chattel  ? 
Absolute  property  denotes  such  a  sole  and  exclusive  right 

and  occupation  of  any  movable  chattel  that  its  control  and 
ownership  cannot  be  separated  from  its  possessor  without  some 
act  or  default  of  his  own.  It  is  that  property  which  a  man  has 
in  inanimate  things,  as  goods,  money,  etc.,  or  in  domestic  animals, 
as  horses,  sheep,  and  the  like.  2  Bl.  Com.  388 ;  2  Kent's  Com. 
347. 

7.  What  is  a  qualified  property  in  a  chattel? 

It  is  a  ti'ansient,  special  or  conditional  interest'  or  right  in  a 
chattel  which  may  be  divested  by  the  happening  of  some  par- 
ticular event,  and  without  the  concurrence  and  consent  of  the 
party  having  such  right  or  interest.  The  lawful  possession  and 
occupation  of  a  chattel  or  thing,  not  coupled  with  the  power  to 
render  such  possession  and  occupancy  permanent,  are  the  charac- 
teristics of  this  species  of  property.  2  Bl.  Com.  391 ;  2  Kent's 
Com.  347-350. 

8.  From  what  circumstances  may  the  qualified  character  of  pro- 
perty in  a  thing  or  chattel  arise  ? 

It  may  arise  from  the  nature  of  the  thing  possessed,  or  it 
may  arise  from  the  nature  of  the  title  by  which  it  is  held.  Thus, 
a  person  can  have  only  a  qualified  ownership  or  property  in  the 
elements  of  air,  light,  water,  etc.,  as  the  property  in  them  ceases 
when  they  are  out  of  possession.  So  a  person  can  have  only  a 
qualified  property  in  goods  bailed  to  him,  -as  his  property  may 
be  defeated  at  any  time  by  the  act  of  the  bailor.  2  Bl.  Com. 
395  ;  2  Kent's-Com.  347-350. 

9.  What  is  meant  by  the  term  chose  in  action  ? 

Chose  in  action  is  a  phrase  which  is  sometimes  used  to 
signify  the  right  of  bringing  an  action,  and  in  other  cases  is  used 
to  denote  the  thing  itself  which  forms  the  subject-matter  of  the 
right,  or  with  regard  to  which  that  right  is  exercised ;  but  it 
more  properly  includes  the  idea  of  the  thing  itself,  and  the  right 
of  action  as  annexed  to  it.  2  Bl.  Com.  896 ;  2  Kent's  Com. 
351 ;  2  Wait's  Act.  &  Def.  250. 
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10.  May  personal  property  he  held  in  joint  tenancy  or  in  tenancy 
in  common? 

It  may.  When  held  in  joint  tenancy,  the  right  of  survivor- 
ship applies,  as  in  case  of  joint  tenancy  in  lands.  But,  for  the 
encouragement  of  husbandry  and  trade,  it  is  held  that  stock  on  a 
farm,  though  occupied  jointly,  and  also  stock  used  in  a  joint  un- 
dertaking, by  way  of  partnership  in  trade,  shall  always  be  con- 
sidered as  common,  and  not  as  joint  property,  and  that  the  doc- 
trine of  survivorship  shall  not  apply  thereto.  2  Bl.  Com.  399 ; 
2  Kent's  Com.  350 ;  2  Wait's  Act.  &  Def.  246. 

11.  Mow  may  title  to  personal  property  he  acquired? 

It  may  be  acquired :  (V).  By  original  acquisition  ;  (2)  By 
transfer  by  operation  of  law  ;  (3)  By  transfer  by  act  of  the  par- 
ties.    2  Kent's  Com.  355. 

12.  What  do  you  understand  hy '■'■  occupancy  "  and  '•^  title  hy 
occupancy  ?  " 

Occupancy  is  the  taking  possession  of  those  things  which 
before  belonged  to  no  one.  Title  by  occupancy  is  that  right  to 
continued  possession  that  arises  from  such  taking.  Title  by  oc- 
cupancy may  also  be  acquired  in  goods  formerly  owned  by  an- 
other, where  the  former  owner  has  completely  relinquished  them. 
The  cases  in^vhich  title  by  occupancy  can  be  now  acquired  are 
exceedingly  limited,  as  compared  with  those  under  former  rules. 
2  Bl.  Com.  258, 400 ;  2  Kent's  Com.  356  ;  2  Wait's  Act.  &  Def.  231. 

\Z.  If  A  cuts  down  the  trees  of  B  and  coverts  them  into  shingles 
in  whom  is  the  property  in  the  shingles  vested? 

In  B,  if  he  can  prove  the  fact  that  the  shingles  were  manu- 
factured from  his  trees.  In  that  case  B  acquires  title  to  the  prop- 
erty in  its  improved  form  hy  accession,  which  is  a  title  founded 
upon  the  right  of  occupancy.  2  Bl.  Com.  404 ;  2  Kent's  Com. 
360 ;  2  Wait's  Act.  &  Def.  238 ;  2  Wait's  Law  &  Pr.  (5th  ed.) 
566,  567. 

14.  If  A  and  B  have  each  grain  of  different  qualities  and  value, 
stored  in  the  same  building,  and  separated  hy  only  a  slight  parti- 
tion, and  A  causes  this  partition  to  give  way,  in  order  that  his 
grain  may  become  Mixed  with  that  of  B,  which  is  of  better  auality, 
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ly  what  means  may  B  protect  himself  against  loss  and  recover  his 
own  grain  again  ? 

B's  remedy  is  to  take  the  entire  grain  stored,  and  dispose  of 
it  as  he  deems  best.  By  fraudulently  intermixing  liis  grain  with 
that  of  B,  so  that  it  cannot  be  distinguislied,  A  has  lost,  and  B 
has  gained,  the  property  which  A  had  in  the  grain ;  and  A  is 
entitled  to  no  compensation  from  B  for  the  property  so  taken. 
2  Kent's  Com.  364;  2  Bl.  Com.  205  ;  2  Wait's  Act.  &  Def.  241; 
2  Wait's  Law  &  Pr.  668.     . 

15.  By  what  right  does  B  acquire  title  in  the  grain  of  A,  in  the 
case  given  ? 

By  the  right  of  accession.     2  Kent's  Com.  360. 

16.  If  a  partition,  separating  the  grain  of  two  several  owners, 
should  fall  hy  reason  of  lack  of  skill  in  its  construction,  and  with- 
out fault  in  either  party,  and  the  grain  should  become  so  intermixed 
that  it  could  not  he  distinguished,  in  whom  would  be  the  right  of  prop- 
erty in  the  grain  ? 

In  both  the  original  owners,  as  tenants  in  common.  2  Kent's 
Com.  364,  365  ;  2  Bl.  Com.  405 ;  2  Wait's  Act.  &  Def.  240. 

17.  What  would  be  the  rule  if  goods,  fraudulently  mixed  by  one 
owner  with  those  of  another,  still  retain  their  identity  so  that  they 
can  be  equally  separated  and  distinguished  ? 

In  that  case  no  change  of  property  takes  place ;  but  it  is  for 
the  party  guilty  of  the  fraud  to  distinguish  his  goods  satisfac- 
torily, as  no  court  of  justice  is  bound  to  discriminate  for  him. 
2  Kent's  Conj.  264,  265 ;  2  Wait's  Act.  &  Def.  241. 

18.  E.as  an  author,  at  common  law,  any  exclusive  property  in 
his  published  works  f 

He  has  not.  An  author  has,  at  common  law,  an  exclusive 
property  in  his  unpublished  manuscript,  but  none  whatever  in 
printed  copies  of  the  same,  if  published  with  his  consent.  By 
publication  they  become  common  property,  subject  to  the  free 
use  of  the  community  at  large.  In  this  country,  an  author's 
exclusive  right  of  literary  property  in  his  published  works 
depends  upon  the  acts  of  congress  of  1790  and  1802,  and  in  Eng- 
land upon  the  statute  8  Anne,  ch.  19,  and  subsequent   statutes. 
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2  Kent's  Com.  367,  note  ;  2  Bl.  Com.  407 ;  3  "Wait's  Act.  &  Def. 
743. 

19.  What  is  a  patent  ? 

It  is  a  grant,  by  the  State,  of  the  exclusive  privilege  of 
making,  using  and  vending,  and  authorizing  others  to  make,  use 
and  vend,  an  invention.     2  Kent's  Com.  366. 

20.  Who  may  obtain  a  patent  in  this  country  ? 

Any  person,  being  a  citizen  of  the  United  States,  or  any 
alien  residing  in  the  United  States  at  the  time  of  his  application, 
having  discovered  or  invented  any  new  and  useful  art,  machine 
manufacture,  or  composition  of  matter,  or  any  new  and  useful 
improvement  on  any  art,  machine,  manufacture,  or  composition 
of  matter,  not  known  or  used  by  others  before  his  discovery  or 
invention  thereof,  and  not,  at  the  time  of  his  application  for  a 
patent,  in  public  use  or  sale,  with  his  consent  or  allowance  as  the 
inventor  or  discoverer,  may  obtain  a  patent  for  the  same  by 
conforming,  in  his  application,  to  the  requirements  of  the  law. 
2  Kent's  Com.  366,  367. 

21.  Is  a  patent  right  assignable^  and  is  such  right  liable  to  sale 
on  execution  ? 

The  right  is  assignable,  but  is  not  liable  to  sale  on  execution, 
although  the  article  patented  may  be  so  seized  and  sold.  2  Kent's 
Com.  372;  2  Wait's  Act.  &  Def.  427. 

22.  What  is  the  rule  in  respect  to  the  right  to  the  exclusive  use 
of  trade-marhs  ? 

Every  manufacturer  and  every  merchant  for  whom  goods 
are  manufactured,  has  a  right  to  distinguish  his  goods  by  an 
appropriate  and  particular  mark  or  device,  and  the  courts  will 
protect  him  in  the  exclusive  use  of  such  device  or  trade-mark, 
and  grant  injunctive  orders  restraining  the  use  of  such  trade- 
mark by  others.  2  Kent's  Com.  372,  note ;  3  Wait's  Act.  & 
Def.  741. 

23.  Sas  the  writer  of  a  letter  such  a  property  in  it  as  will  enti- 
tle him  to  an  injunction  to  restrain  its  publication,  by  the  person 
to  whom  it  is  addressed,  or  strangers  who  have  acquired  possession 
of  it? 

He  has.     3  Waits'  Act.  &  Def.  743,  744. 
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24.  When, is  the  title  to  pers(mal  property  transferred  hy  act 
of  law? 

In  cases  of  forfeiture,  succession,  marriage,  judgment,  in- 
solvency and  intestacy.  2  Kent's  Com.  385 ;  2  Wait's  Act  & 
Def.  244. 

25.  In  what  cases  may  government  acquire  the  property  of  citi- 
zens hy  forfeiture  ? 

In  New  York,  the  right  of  the  State  to  acquire  the  property  of 
individuals,  by  forfeiture,  is  limited  to  those  cases  in  which  the 
individuals  whose  property  has  been  taken  have  been  convicted 
of  treason,  and  even  in  those  cases  the  right  continues  only 
during  the  lives  of  the  persons  so  convicted.  The  right  of  for- 
feiture in  this  country  is  purely  statutory.  2  Kent's  Com.  385, 
386 ;  2  Wait's  Act.  &  Def.  244. 

26.  In  what  cases  will  the  recovery  of  a  judgment  effect  a  change 
of  title  ? 

In  cases  where  the  owner  of  a  chattel  has  brought  an  action 
of  trespass  or  trover  against  one  unlawfully  in  possession,  or 
where,  waiving  the  tort,  he  has  brought  his  action  to  recover  the 
price  or  value  of  the  thing  taken.  In  either  case  the  recovery  of 
a  judgment  by  the  plaintiff,  while  it  vests  a  title  to  the  damages 
in  the  plaititiff,  at  the  same  time  operates  as  a  transfer  to  the 
defendant  of  the  plaintiff's  title  to  the  chattel,  concerning  which 
the  cause  of  action  arose.  2  Kent's  Com.  387-389 ;  2  Bl.  Com. 
436  ;  2  Wait's  Act.  &  Def.  245. 

27.  iw  what  cases  may  title  to  personal  property  he  acquired  hy 
intestacy  ? 

Where  a  person  dies,  leaving  personal  property  undisposed 
of  by  will.  In  such  cases  the  widow,  and  next  of  kin,  acquire 
title  to  so  much  of  the  personal  estate  of  the  intestate  as  remains 
after  payment  of  the  debts  of  the  intestate.  2  Kent's  Com. 
408. 

28.  What  is  essential  to  a  transfer  of  title  to  personal  property 
hy  parol  gift  f 

Delivery  of  the  chattel  or  chose  in  action  to  the  donee. 
The  delivery  must  be  actual,  if  the  thing  given  is  capable  of  de- 
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livery ;  and,  if  otherwise,  there  must  be  some  act  equivalent  to 
actual  delivery,  showing  the  intent  of  the  donor  to  part,  not  only 
with  the  possession,  but  also  with  the  dominion  of  the  property. 
2  Kent's  Com.  439 ;  3  Wait's  Act.  &  Def .  489 ;  8  id.  289 ;  1 
Wait's  Law  &  Pr.  (5th  ed.)  807. 
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CHAPTER  VII. 
CONTRACTS. 

1.  What  is  a  contract  ? 

A  contract  is  an  agreement,  upon  sufficient  consideration, 
to  do  or  not  to  do  a  particular  thing.  1  Pars,  on  Cont.  6 ;  2  Bl. 
Com.  446  ;  1  Wait's  Act.  &  Def.  70 ;  1.  Story  on  Cont.  §  1. 

2.  Grive  the  general  classification  of  contracts  f 

Every  contract  must  belong  to  one  of  two  classes,  viz.: 
contracts  by  specialty  or  simple  contracts.  The  first  class  in- 
cludes contracts  under  seal  and  contracts  of  record,  and  the 
second  class  includes  all  others.  Contracts  are  also  distinguished 
as  written  or  parol,  express  or  implied,  executed  or  executory. 
1  Pars,  on  Cont.  7 ;  1  Wait's  Act.  &  Def.  72. 

3.  Grive  the  distinction  between  an  executed  and  an  executory 
contract  ? 

An  executory  contract  is  one  whose  subject-matter  is  to  be 
performed  on  the  part  of  one  or  both  of  the  parties  at  some 
future  time,  while  an  executed  contract  is  one  whose  subject- 
matter  has  been  fully  performed.  A  contract  may  be  executed 
as  to  one  of  the  parties,  and  executory  as  to  the  other ;  as  where 
goods  are  sold  on  credit,  and  delivered  at  the  time  of  sale.  1 
Wait's  Ivaw  &  Pr.  (5th.  ed.)  184  ;  1  Wait's  Act.  &  Def.  74. 

4-    What  are  the  essentials  of  every  valid  contract  ? 

1.  Parties  who  have  a  legal  capacity  to  contract;  2.  A 
sufficient  legal  consideration  ;  3.  The  assent  of  the  parties ;  and 
4.  Subject-matter,  or  thing  to  be  done,  which  must  be  in  itself  a 
legal  act.  1  Wait's  Law  &  Pr.  183 ;  1  Pars  on  Cont.  9 ;  1  Wait's 
Act.  &  Def.  70. 

5.   Who  are  wholly,  or  in  part,  incapable  of  making  a  valid  con- 
tract? 

Infants,  lunatics,  idiots,  and  all  persons  temporarily  or  per- 
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manently  of  unsound  mind.     1  Wait's  Law  &  Pr.  187  ;    1  Pars, 
on  Cont.  9. 

6.  What  was  the  rule  of  the  common  law  in  respect  to  contracts 
made  hy  married  women  during  coverture  ? 

At  common  law  all  contracts  made  by  a  married  woman 
during  coverture  were,  with  a  few  exceptions,  absolutely  void. 
She  could  neither  bind  herself  or  her  husband  by  her  contract ; 
neither  could  she,  by  virtue  of  her  contract,  acquire  to  herself, 
and  for  her  exclusive  benefit,  any  right  or  property.  Tyler  on 
Inf.  &  Gov.  (2d.  ed.)  316 ;  Reeve's  Dom.  Rel.  182 ;  1  Pars,  on 
Cont.  345. 

7.  What  changes  have  been  effected  in  this  rule  of  the  common 
law  hy  statute  ? 

By  the  acts  of  1848  and  1849,  the  common-law  rule  was  so 
far  relaxed  as  to  permit  a  married  woman  to  acquire  an  estate 
separate  from  her  husband's,  and  to  hold  it  for  her  own  benefit. 
By  the  act  of  1860,  she  was  empowered  to  sell,  assign  and  transfer 
her  separate  personal  property  ;  by  the  act  of  1862,  she  was  au- 
thorized to  bargain,  sell  and  convey  real  property  held  by  her  as 
a  separate  estate,  and  to  enter  into  any  contract  in  reference  to 
the  same,  with  the  like  effect  in  all  respects  as  if  she  were  un- 
married ;  by  the  act  of  1884,  a  married  woman  may  contract, 
with  any  person  except  her  husband,  to  the  same  extent,  with 
like  effect,  and  in  the  sartie  form  as  if  unmarried,  and  both  she 
and  her  separate  estate  are  liable  on  such  contract  whether  it 
relates  to  her  separate  estate  or  business  or  otherwise  ;  by  the 
act  of  1880  she  was  authorized  to  contract  with  her  husband  for 
the  partition  or  division  'of  lands  held  by  them  as  tenants  in 
common,  joint  tenants,  or  as  tenants  by  the  entireties ;  and  by 
the  act  of  1887  she  was  authoiized  to  convey  lands  directly  to 
her  husband,  and  to  hold  lands  conveyed  directly  to  her  by 
him. 

8.  Oan  a  wife,  under  existing  statutes,  make  any  contract  in 
respect  to  her  sole  and  separate  property  which  shall  he  binding 
upon  her  husband,  or  which  shall  render  him  or  his  property  liable 
therefor  f 

She  cannot.  •  Laws  of  I860,  cli.  90,  §  8,  as  amended  by  Laws 
of  1862,  ch.  172,  §  4;- 2  Wait's  Law.  &  Pr.  (5th.  ed.)  305. 
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9.  A  party  enters  into  a  contract  on  the  day  previous  to  his  twenty- 
first  birthday,  and  afterward  desires  to  avoid  the  contract ;  can 
he  do  so  on  the  ground  of  infancy  ?     G-ive  the  reason. 

He  cannot,  for  the  reason  that  he  was  of  full  age  at  the 
time  of  entering  into  the  contract.  The  law  recognizes  no  parts 
of  a  day,  and  when  the  last  day  of  an  infant's  minority  begins 
it  is  considered  as  ending.  2  Wait's  Law  &  Pr.  (5th.  ed.) 
663. 

10.  A  loaned  money  to  B,  and  took  the  bond  and  mortgage  of 
the  latter  as  security  for  the  repayment  of  the  loan.  Subsequently, 
upon  an  inquisition  taken,  B  was  declared  to  be  insane.  The  loan 
was  made  in  good  faith,  without  knowledge  of  the  insanity  of  the 
borrower,  and  without  notice  or  information  calling  for  inquiry. 
Can  A  enforce  the  bond  and  mortgage  by  action  cni  the  bond  or  by 

foreclosure  ? 

He  can.  In  such  case  the  insanity  of  the  mortgagor  is  no 
defense.     8  Wait's  Act.  &  Def.  666. 

11.  How  would  you  determine  whether  the  liability  incurred 
upon  a  contract  was  joint  or  several,  or  such  mat  it  might  be  treated 
as  either  joint  or  several  at  the  election  of  ihe  other  contracting 
party  f  \ 

By  the  terms  of  the  contract  if  they  are  \express,  otherwise 
by  the  intention  of  the  parties  as  gathered  from  all  the  circum- 
stances of  the  case.  If  the  obligation  is  undertaken  by  two  or 
more,  the  law  will  presume  a  joint  liability  ]|n  the  absence  of 
words  of  severance  showing  a  different  intent,  j  1  Pars,  on  Cont. 
11 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  187.  / 

12.  When  a  party  has  a  right  to  elect  whether  he  will  treat  a 
liability  as  joint,  or  joint  and  several,  what  is  the  rule  as  to  the  par- 
ties defendant  in  an  action  to  enforce  such  liability  ? 

In  an  action  to  enforce  a  joint  and  several  liability,  the 
plaintiff  must  proceed  either  severally  against  each  or  jointly 
against  all.  He  cannot  treat  the  liability  as  several  as  to  some 
of  the  obligors,  and  joint  as  to  the  rest.     1  Pars,  on  Cont.  12. 

13.  Where  two  or  more  persons  are  jointly,  or  jointly  and 
severally  liable  on  a  contract  to  pay  money,  and  one  of  them  pays 
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the  entire  debt,  what  remedy  has  he  as  against  his  co-ohligors  f 
He  has  the  right  of  contribution,  or  the  right  to  recover  from 
his  co-obligors  so  much  of  the  entire  sum  paid  as  is  in  excess  of 
his  share  of  the  original  liability.  1  Pars,  on  Cont.  31 ;  1  Wait's 
Law  &  Pr.  (5th  ed.)  188. 

14.  What  is  meant  by  the  term  nudum  pactum,  and  what  is  the 
legal  force   of  an  instrument  to  which  it  may  properly  be  applied. 

A  promise  to  do  or  not  to  do  a  specified  act,  when  made 
wholly  without  consideration,  is  called  a  nudum  pactum.  An 
agreement  so  made,  whether  written  or  parol,  has  no  legaWorce 
or  effect,  and  is  wholly  void.  1  Wait's  Law  &  Pr.  (5th.  ed.) 
188 ;  1  Pars,  on  Cont.  427. 

15.  Can  a  contract  under  seal  be  impeached  for  want  of  a  suf- 
ficient consideration  ? 

It  can.  The  seal  merely  raises  a  presumption  of  the  existence 
of  a  sufficient  consideration,  which  may  be  rebutted  in  the  same 
manner  and  to  the  same  extent  as  if  the  contract  were  unsealed. 
1  Pars,  on  Cont.  428 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  210. 

16.  When  is,  and  when  is  not  a  total  want  of  consideration  a 
perfect  defense  in  an  action  upon  a  contract  ? 

The  want  of  consideration  is  no  defense  in  an  action  upon  a 
negotiable  promissory  note  or  bill  of  exchange  which  has  passed 
into  the  hands  of  a  bona  fide  holder  for  value  before  it  became 
due.  But  in  actions  upon  all  other  contracts,  the  want  of  con- 
sideration is  a  perfect  defense.  Edwards  on  Bills  and  Notes, 
293 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  210. 

17.  Define  the  different  kinds  of  considerations  known  in  law. 
Considerations  are  either  good  or  valuable.  A  valuable  con- 
sideration is  one  which  either  is,  or  is  convertible  into  money. 
Marriagdis  an  apparent  exception  to  the  rule.  A  good  considera- 
tion may  consist  wholly  in  natural  love  anH  affection,  and  be  in 
no  sense  of  a  pecuniary  character.  2  Bl.  Com.  444 ;  1  Pars,  on 
Cont.  430 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  190. 

18.  A,  being  indebted  to  B  upon  two  promissory  notes,  one  of 
which  is  due  and  payable,  offers  to  pay  the  note  then  due,  on  con- 
dition that  B  ibill  extend  the   time   of  payment  of  the  other,  which 
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offer  B  accepts ;  can  B  maintain  an  action  against  A  on  default 
in  the  -payment  of  the  second  note  at  its  maturity  ?  or  will  the  new 
agreement  defeat  the  action  ? 

The  action  can  be  maintained  notwithstanding  the  new- 
agreement,  as  the  payment  of  a  note  then  due  would  form  no 
consideration  for  a  promise  to  extend  the  time  of  payment  of  the 
other.     1  Wait's  Law  &  Pr.  (5th  ed.  )  190. 

19.  Would  the  rights  of  the  parties  remain  the  same  if,  in  the 
case  above  given,  the  agreement  had  been  to  extend  the  time  of  pay- 
menttof  a  note  already  due,  in  consideration  of  the  payment  of  the 
other  note  before  its  maturity  ? 

They  would  not.  The  payment  of  a  note  before  maturity 
would  be  a  sufScient  consideration  for  the  promise  to  extend  the 
time  of  payment  of  the  other.  1  Wait's  Law  &  Pr.  (5th.  ed.) 
190,  191. 

30.  What  is  essential  to  the  legal  sufficiency  of  a  consideration 
for  a  promise  ? 

It  is  essential  that  the  party  promising  shall  receive  some 
benefit  for  his  promise,  or  that  the  party  to  whom  the  promise 
is  made  shall  suffer  detriment  thereby.  If  no  detriment  is  suffer- 
ed by  the  one  and  no  benefit  is  received  by  the  other,  there  is  no 
consideration  for  the  promise.  1  Wait's  Law  &  Pr.  (5th.  ed.) 
190;  1  Pars,  on  Cont.  431 ;  1  Wait's  Act.  &  Def.  92. 

2i\.  A  tenant  expressly  covenanted  in  his  lease  to  make  certain 
repairs  on  the  demised  premises  at  his  own  expense,  but  neglected 
to  perform  this  part  of  his  contract.  The  landlord  then  agreed 
that  if  the  tenant  would  make  these  repairs  he  would  pay  one  half 
of  the  expense  incurred  therein.  The  tenant  then  made  the  repairs, 
and  on  the  refusal  of  the  landlord  to  pay  any  part  of  the  expenses, 
brought  an  action  against  him  to  recover  one  half  of  the  cost  'of  the 
improvements.     Can  he  recover  ? 

He  cannot,  for  the  reason  that  the  performance  by  him  of 
that  which  he  was  already  bound  by  contract  to  do  furnished  no 
consideration  for  the  landlord's  agreement  to  pay.  2  Pars,  on 
Cont.  437  ;  Pollock  on  Cont.  161 ;  8  Wait's  Act.  &  Def.  14. 

23.  If  a  sufficient  consideration  in  fact  exists,  is  it  essential  that 
it  shall  be  expressed  in  the  contract  ? 

Proof  of  the  mere  existence  of  a   sufficient   consideration 
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will  be  sufficient  to  uphold  a  contract,  unless  such  contract  is 
one  in  which  it  is  required  by  the  statute  of  frauds  that  the  con- 
sideration shall  be  express.     1  Wait's  Law  &  Pr.  (5th  ed.)  189. 

23.  The  right  of  action  upon  a  debt  due  from  A  to  B  is  barred 
by  the  statute  of  limitations  ;  but  A  acknowledges  his  indebtedness, 
and  promises  to  discharge  the  same  at  a  specified  time  ;  can  B 
enforce  the  new  agreement,  there  being  no  new  consideration  for  the 
•promise  f 

B's  right  to  recover  depends  upon  the  sufficiency  of  the 
evidence  of  a  new  or  continuing  contract,  rather  than  upon  the 
sufficiency  of  the  consideration  therefor.  The  statute  of  limit- 
ations does  not  discharge  the  indebtedness  of  A,  but  merely  sus- 
pends the  remedy  of  B,  and  a  new  promise  will  revive  the  origi- 
nal liability  and  continue  it  without  a  new  consideration  to  up- 
hold it.  The  Code,  however,  requires  that  to  have  this  effect, 
such  promise  shall  be  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby.  1  Wait's  Pr.  63  ;  1  Pars,  on  Cont. 
434 ;  8  Wait's  Act.  &  Def .  19  ;  Code  of  Civil  Pro.  §  395.     . 

24.  For  the  sum  of  one  dollar,  A  agrees  to  convey  to  B  a  valua- 
ble farm :  Will  the  inadequacy  of  the  consideration  affect  -B's 
right  to  recover 'in  an  action  against  A  for  a  breach  of  the  contract? 

The  inadequacy  of  the  consideration  cannot  affect  B's  right 
to  recover,  although  it  may.  affect  the  amount  of  damages  recov- 
erable and  the  character  of  the  relief  to  be  obtained.  A  court 
of  equity  would  not  decree  a  specific  performance  of  such  a  con- 
tract, nor  would  a  court  of  law  award  more  than  reasonable 
damages.  1  Pars,  on  Cont.  436  ;  1  Wait's  Law  &  Pr.  (5th  ed.) 
194. 

25.  When  will  a  compromise  of  a  disputed  claim  for  the  purpose 
of  avoiding  litigation  be  deemed  a  good  consideration  for  a  promise 
to  pay  money  ? 

In  every  case  in  which  the  result  of  a  litigation  respecting 
such  claim  might  be  involved  in  doubt.  But  where  the  claim 
made  shows  upon  its  face  that  no  legal  liability  could  arise  upon 
it,  a  promise  to  pay,  money  to  avoid  the  litigation  of  such  claim 
will  be  void  for  want  of  consideration.  1  Wait's  Law  &  Pr. 
(5th  ed.)  196-198;  1  Wait's  Act.  &  Def.  96;  8  id.  16. 
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26.  What  is  a  gift? 

A  gift  is  a  voluntary  transfer  of  his  property  by  one  person 
to  another  without  any  consideration  or  compensation  therefor. 

1  Wait's  Law  &  Pr.  (6th  ed.)  805  ;  2  Schoul  on  Pers.  Prop.  55 ; 

2  Wait's  Act.  &  Def.  243  ;  3  id.  487 ;  8  id.  288. 
,     27.  J'nto  what  classes  are  gifts  divided? 

Into  two  classes,  gifts  inter  vivos,  and  gifts  causa  mortis.    1 
Wait's  Law  &  Pr.  (5th  ed.)  805. 

28.  What  are  the  essential  elements  of  a  valid  gift  inter  vivos  ? 
1.  A  present  intention  to  give  on  the  part  of  the  donor,  exe- 
cuted by  an  actual  or  constructive  delivery  of  the  subject  of  the 
gift  to  the  donee,  or  to  some  person  for  him,  with  intent  to  vest 
the  title  in  the?  donee.  2.  An  acceptance  of  the  gift  by  the  donee. 

3  Wait's  Act.  &  Def.  488  %  8  id,  288,  289 ;  1  Pars,  on  Cont.  234. 

29.  What  are  the  essential  elements  of  a  valid  gift  causa  mortis? 
1.  It  must  be  made  with  a  view  to  the  near  approach  of  the 

death  of  the  donor.  2.  The  donor  must  die  of  the  ailment  or  peril 
which  caused  the  apprehension  of  death.  3.  There  must  be  a 
delivery  actual  or  constructive  of  the  subject  of  the  gift.  1  Wait's 
Law  &  Pr.  (5th  ed.)  805  ;  8  Wait's  Act.  &  Def.  291. 

30-    What  is  the  effect  of  the  gift  of  the  donor'' s  own  note  ? 

The  effect  of  the  gift  is  merely  to  transfer  to  the  donee  the  title 
to  the  paper  on  which  the  promise  to  pay  is  written.  The  donee 
cannot  enforce  the  note  against  the  donor  or  his  estate.  8  Wait's 
Act.  &  Def.  291 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  806. 

31.  A  indorses  the  note  of  B,  and  transfers  it  as  a  gift  to  C. 
The  note  had  been  previously  indorsed  hy  D,  E  and  Gr.  What  is 
the  legal  effect  of  the  gift? 

The  gift  is  valid  as  an  executed  contract,  and  vests  C  with 
the  same  property  in  the  note  that  formerly  was  vested  in  A.  At 
the  maturity  of  the  note  C  may  recover  as  against  all  parties 
thereto  except  A.  Edwards  on  Bills  &  Prom.  Notes,  325  (307)  ; 
1  Wait's  Law  &  Pr.  (5th  ed.)  806. 
y  32.  is  there  any,  and  if  so  what,  distinction  between  the  rights  of 
parties  to  gifts  inter  vivos,  and  the  rights  of  parties  to  gifts  causa 
mortis  ? 

There  is  a  broad  distinction.     A  gift  inter  vivos,  made  per- 
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feet  by  delivery  and  acceptance,  cannot  be  revoked  by  the  donor  ; 
while  a  gift  causa  mortis,  even  if  it  be  completed  by  delivery  and 
acceptance,  may  be  revoked  by  the  donor  at  any  time  during 
his  life.  1  Pars,  on  Cont.  235,  237 ;  1  Wait's  Law  &  Pr. 
(5th  ed.)  805. 

33.  Is  it  essential  to  the  validity  of  a  contract  that  the  assent  of 
the  parties  thereto  should  he  given  at  the  same  time  ? 

It  is  not.  It  is  sufficient  if  the  assent  of  one  party  to  a  pro- 
posed contract  is  given  within  a  reasonable  time  and  before  the 
previous  assent  of  the  other  party  is  withdrawn.  1  Wait's  Law  & 
Pr.  (5th  ed.)  212 ;  1  Pars,  on  Cont.  482  ;  8  Wait's  Act.  &  Def. 
18. 

34.  A,  in  New  York,  on  the  first  day  of  May,  writes  to  B  in  San 
Francisco,  making  an  offer,  and  this  letter  reaches  B  on  the  eighth 
day  of  May.  Forthwith,  upon  its  receipt,  B  writes  to  A,  accepting 
the  offer,  mailing  the  answer  the  same  day.  Upon  the  second  of 
May,  A  writes  and  mails  a  second  letter  to  B,  withdrawing  the 
offer,  which  letter  reaches  B  upon  the  ninth  of  the  same  month.  Is 
there  a  contract  made  between  the  parties  ? 

There  is.  The  contract  was  complete  upon  the  deposit  in 
the  post-office  of  B's  letter  of  acceptance.  1  Pars,  on  Cont.  484  ; 
1  Wait's  Law  &  Pr.  (5th  ed.)  213;  1  Wait's  Act.  &  Def.  86;  8 
id.  12. 

35.  If  the  finder  of  lost  property  restores  it  to  the  owner  without 
notice  of  a  reward  offered  by  the  latter  for  its  T^covery,  can  he,  on 
subsequently  becoming  apprised  of  the  offer,  claims  and  recover  the 
reward  ? 

He  cannot,  for  the  reason  that  a  person  cannot  accept  an 
■offer  of  which  he  has  never  heard,  and  therefore  the  essential 
element  of  assent  ot  parties  is  absent  from  the  supposed  con- 
tract..   8  Wait's  Act.  &  Def.  12. 

36.  What  are  covenants  ? 

Covenants  are  the  stipulations  or  promises  contained  in  a 
sealed  instrument.     1  Wait's  Law  &  Pr.  (5th  ed.)  215. 

37.  What  is  a  condition  precedent? 

It  is  one  which  is  to  be  performed  before  some  right  depend- 
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ent  thereon  accrues,  or  some  act  dependent  thereon  is  per- 
formed. 1  Wait's  Law  &  Pr.  (5th  ed.^  215 ;  1  Wait's  Act.  & 
Def.  76. 

38.  What  is  the  general  rule  as  to  giving  effect  to  the  intentionof 
the  parties  in  the  construction  of  a  contract  ? 

A  contract  must  be  so  interpreted  as  to  give  effect  to  the 
mutual  intention  of  the  parties  as  it  existed  at  the  time  of  con- 
tracting, so  far  as  the  same  is  ascertainable  and  as  the  words 
employed,  when  properly  construed,  and  the  rules  of  law  wiU. 
permit.  2  Pars,  on  Cont.  494 ;  Wait's  Law  &  Pr.  (5th  ed.)  241 ; 
1  Wait's  Act.  &  Def.  116  ;  8  id.  22. 

39.  When  is  the  construction  of  a  contract  a  matter  of  fact,  and 
when  is  it  a  matter  of  law  f 

When  technical  terms,  or  words  used  in  some  peculiar  sense 
are  employed  in  making  a  contract,  the  determination  of  their  ^ 
actual  meaning  is  a  question  of  fact.  But  when  the  meaning  of 
the  terms  used  is  conceded  or  established,  the  construction  of 
the  entire  contract  becomes  a  matter  of  law.  1  Wait's  Law  & 
Pr.  (5th  ed.)  240 ;  1  Wait's  Act.  &  Def.  114,  115. 

40.  A  and  B  enter  into  a  contract  which,  through  mistake  or  in- 
advertance,  fails  to  express  their  meaning.  Can  the  court,  on  an 
action  being  brought  by  A  for  a  breach  of  the  contract,  give  to  it 
such  a  construction  as  will  express  the  intent  of  the  parties,  and 
thereby  render  B  liable  for  a  breach  of  the  intended  contract  ? 

It  cannot.  The  of&ce  of  construction  is  to  interpret,  and 
not  to  make,  contracts.  2  Pars,  on  Cont.  497 ;  1  Wait's  Law  & 
Pr.  C5th  ed.)  241. 

41.  If  a  contract  is  open  to  two  constructions  one  of  which  would 
make  the  contract  valid  and  one  which  would  render  the  contract 
illegal,  which  construction  will  be  preferred  ? 

The  one  which  will  make  the  contract  valid.  2  Pars,  on 
Cont.  497,  500 ;  1  Wait's  Act.  &  Def.  121. 

42j  What  is  the  general  rule  of  construction,  where  the  words 
used  in  a  contract  are  susceptible  of  a  double  meaning,  and  it  is  un- 
certain what  was  the  real  intent  of  the  parties  ? 

In  such  eases  the  presumption  of  law  will  be  in  favor  of 
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common  and  ordinary  over  the  unusual  meaning  of  words  ;  the 
general  over  the  particular ;  the  comprehensive  over  the  re- 
stricted ;  and,  all  other  things  heing  equal,  iTit  is  un  certain  whether 
words  are  used  in  an  enlarged  or  restricted  sense,  that  con- 
struction will  be  given  which  is  most  beneficial  to  the  promisee. 
2  Pars,  on  Oont.  496,  606 ;  1  Wait's  Act.  &  Def.  121,  124. 

43..  When  a  contract  is  partly  written  and  partly  printed,  and 
there  is  a  discrepancy  between  the  part  which  is  written  and  the 
part  which  is  printed,  what  will  be  the  rule  of  construction  ? 

The  written  portions  will  be  presumed  to  declare  the  actual 
intent  of  the  parties,  and  will  receive  the  preference  in  construc- 
tion.    1  Wait's  Law  &  Pr.  245 ;  2  Pars,  on  Cont.  516. 

44.  When  will  several  different  instruments  be  taken  together, 
in  determining  the  construction  of  a  contract  ? 

Where  several  instruments  are  made  at  the  same  time,  be- 
tween the  same  parties,  and  ia  relation  to  the  same  subject,  or 
where  they  are  not  made  at  the  same  time,  but  may  be  connected 
together  by  reference  from  one  to  another,  the  several  instru- 
ments will  be  held  to  constitute  but  one  contract,  and  will  be 
read  in  such  order  of  time  and  priority  as  will  carry  into  effect 
the  intention  of  the  parties,  as  such  intention  may  be  gathered 
from  all  the  instruments  taken  together.  1  Wait's  Law  &  Pr. 
243;  2  Pars,  on  Cont.  503;  1  Wait's  Act.  &  Def.  123  ;  8  id.  23. 

45.  Upon  what  theory  are  the  personal  representatives  of  the 
parties  to  a  simple  contract  held  bound  by  the  contract? 

Upon  the  presumption  of  law  that  the  parties  intented  to 
bind,  not  only  themselves,  but  their  personal  representatives.  2 
Pars,  on  Cont.  530 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  246. 

46.  When  a  contract  requires  a  certain  thing  to  be  done,  but  spec- 
ifies no  time  in  which  it  must  be  done,  what  is  the  presumption  of 
law  as  to  the  time  of  performance  f 

The  law  presumes  that  the  parties  intended  and  agreed  that 
the  thing  should  be  done  within  a  reasonable  time.  2  Pars,  on 
Cont.  535  ;  1  Wait's  Act.  &  Def.  119. 

47.  Is  parol  evidence  admissible  in  aid  of  the  construction  of  a 
written  contract  ? 

Parol  evidence  is  admissible  to  explain  or  show  the  true 


116  Co:<TiiACTS. 

meaning  and  intent  of  the  parties  where  the  language  of  the 
contract  is  ambiguous,  obscure  or  technical.  But  if  the  language 
of  the  contract  is  plain  and  unequivocal  and  no  doubt  or  un- 
certainty exists  as  to  the  meaning  of  the  terms  used,  the  contract 
is  the  only  competent  evidence  of  the  intent  of  the  parties,  and 
parol  evidence  is  inadmissible  to  vary  or  contradict  its  terms.  2 
Pars,  on  Cont.  548  ;  1  Wait's  Act.  &  Def.  118,  121,  131  ;  8  id. 
22  ;  3  Wait's  Law  &  Pr.  (5th  ed,)  519,  546. 

48.  How  would  you  establish  the  fact  that  certain  words  in  a 
contract  were  used  in  a  technical,  and  not  in  their  ordinary  sense  ? 

By  parol  evidence,  tending  to  show  that  the  words  in  ques- 
tion, when  used  concerning  the  subject-matter  of  the  contract, 
have  always  been  employed  to  convey  a  meaning  other  than  that 
conveyed  when  ordinarily  used,  and  that  this  fact  was  known  to 
both  parties  to  the  contract.  8  Wait's  Law  &  Pr.  (5th.  ed.) 
530,  537 ;  2  Pars,  on  Cont.  542. 

49.  What  is  the  ride  of  law  as  to  the  validity  of  a  contract  con- 
sidered in  relation  to  the  place  where  it  is  made? 

It  is  a  general  rule  that  a  contract  which  is  valid  where  it  is 
made,  is  valid  everywhere  ;  and  if  void  or  illegal  by  the  law  of 
the  place  where  it  is  made,  it  is  void  everywhere.  2  Pars,  on 
Cont.  570 ;  1  Wait's  Act.  &  Def.  129. 

i 
V    50.  Are  there  any  exceptions  to  this  rule  ? 

There  are.  A  contract  valid  at  the  place  where  it  is  made 
but  which  is  injurious  to  the  public  rights,  offensive  to  mor- 
als, or  in  contravention  of  the  policy  or  the  laws  of  the  place 
where  it  is  sought  to  be  enforced,  may  be  held  invalid  by  the 
courts  of  the  latter  place.  Story  on  Conflict  of  Laws,  203,  215 ; 
1  Wait's,  Act.  &  Def.  130. 

61.  If  a  note  hearing  interest  is  made  in  one  State,  hut  by  its 
terms  is, payable  in  another  and  the  rate  of  interest  is  not  specified, 
what  rate  of  interest  is  recoverable,  assuming  that  the  legal  rate  of 
interest  is  higher  in  one  State  than  in  the  other  ? 

Interest  is  recoverable  at  the  rate  fixed  by  the  laws  of  the 
State  where  the  note  is  payable.     2  Wait's  Law  &  Pr.  (5th.  ed.) 
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138 ;  Edwards  on  Bills  &  Prom.  Notes,  714  (673)  ;  2  Pars,  on 
Cont.  586 ;  Tyler  on  Usury,  84. 

53.  A  promissory  note  hearing  interest  at  ten  per  cent  is  made 
in  Louisiana,  hut  is  payable  in  New  York.  Is  the  note  usurious  ? 
It  is  not.  The  parties  to  a  note  have  a  right  to  stipulate 
for  the  payment  of  interest  according  to  the  law  of  the  place  of 
contract,  or  according  to  the  law  of  the  place  of  performance  at 
their  election.  See  Edwards  on  Bills  &  Prom.  Notes,  717 
(677) ;  2  Pars,  on  Cont.  584 ;  8  Wait's  Act.  &.  Def.  596. 

53.  "What  is  a  sale  ? 

A  sale  is  an  agreement  by  which  the  title  to  property  is 
transferred  from  one  person  to  another  for  a  legal  consideration. 
2  Wait's  Law  &  Pr.  (5th.  ed.)  1 ;  8  Wait's  Act.  &  Def.  455. 

54.  Wliat  questions  of  intent  are  essential  in  determining  wheth- 
er a  given  contract  is  in  effect  a  sale  ? 

In  order  to  determine  whether  a  given  contract  amounts  to 
a  sale,  it  is  necessary  to  determiue  whether  it  shows  an  intent 
that  the  title  to  the  property  or  subject-matter-  of  the  contract 
shall  pass  from  one  of  the  parties  to  the  other,  coupled  with  an 
intent  that  the  price  shall  be  payable  absolutely.  If  such  intent 
is  shown  the  contract  is  a  sale.  2  Wait's  Law  &  Pr.  (5th.  ed.) 
2 ;  1  Pars,  on  Cont.  519. 

55.  A  leases  his  dairy  farm  to  B  for  a  term  of  five  years  at  a 
certain  annual  rent.  The  lease  provides  that  at  the  expiration  of 
the  term,  B  shall  return  to  A  cows  of  an  age^  and  quality  equal  to 
those  received  hy  B  under  the  contract.  Was  the  contract  a  sale 
or  a  bailment,  and  could  the  cattle  be  levied  on  under  an  execution 
against  the  property  of  B  ? 

The  contract  was  a  sale  under  which  the  title  to  the  cattle 
passed  from  A  to  B,  and  consequently  became  liable  for  the 
debts  of  the  latter.     2  Wait's  Law  &  Pr.  (5th.  ed.)  3. 

56.  G-ive  one  of  the  tests  hy  which  to  determine  whether  a  trans- 
action is  a  bailment  or  a  sale  ? 

If  by  the  terms  of  the  contract  the  identical  thing  received  is 
to  be  restored,  the  transaction  is  a  bailment ;  but  if  the  party 
receiving  the  property  is  at  liberty  to  return  a  thing  of  equal 
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value,  or  the  money  value,  the  transaction  is  a  sale*    5  Wait's 
Act.  &  Def .  537 ;  8  id.  455 ;  2  Wait's  Law  &  Pr.  (6th  ed.)  4. 

57.  A,  having  property  of  B  in  his  possession  which  he  desired 
to  purchase,  offered  to  give  f  20  for  it.  B  declined  the  offer,  hut 
added,  "  Give  me  $25  for  it  and  it  is  yours."  A  replied,  '■'■  Iwill 
do  it ;  it  is  a  bargain."  Does  A  thereby  become  vested  with  the 
title  to  the  property  f 

He  does  not.  There  being  no  agreement  for  credit,  the  title 
would  not  pass  until  the  payment  of  the  purchase  price.  8  Wait's 
Act.  &  Def.  456. 

58.  A  sells  a  horse  to  B  for  a  certain  sum,  tahing  E's  note  for  a 
part  of  the  purchase-^money.  It  is  afterward  discovered  by  the 
parties  that  the  horse  was  dead  at  the  time  of  the  sale.  Can  A 
recover  upon  the  note  ? 

He  cannot.  A  sale  of  property  which  both  parties  suppose 
to  be  in  existence,  but  which  in  point  of  fact  has  ceased  to  exist, 
is  void  and  cannot  be  enforced.  2  Wait's  Law  &  Pr.  (5th  ed.) 
9 ;  1  Pars,  on  Coht.  522. 

59.  Does  the  title  to  the  goods  specified  in  a  contract  of  sale  pass 
in  all  cases  upon  delivery  ? 

It  does  not.  The  parties  may  so  limit  the  effect  of  the 
delivery  by  express  agreement,  that  the  title  of  the  goods  deliver- 
ed shall  remain  in  the  vendor  until  the  performance  of  certain 
conditions  or  the  happening  of  a  certain  event,  as  until  the  sale 
of  the  goods,  or  the  payment  of  the  full  purchase  piice.  2  Wait's 
Law  &  Pr.  15 ;  1  Pars,  on  Cont.  537. 

60.  By  an  oral  contract,  A  sold  a  wagon  to  B  on  a  credit  of  four 
months,  but  upon  the  condition  that  the  title  to  the  wagon  should 
remain  in  A  until  payment  of  the  purchase  money.  The  wagon 
was  delivered  to  B  at  the  time  of  the  sale,  and  remained  in  his  pos- 
session until  he  sold  it  to  0,  who  purchased  it  in  good  faith,  sup- 
posing B  to  be  the  absolute  owner.  B  never  paid  A  for  the  wagon. 
Bid  0  get  a  good  title  to  it  as  against  A  ? 

He  did,  by  virtue  of  the  act  requiring  contracts  for  the  con- 
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ditional  sale  of  personal  property  on  credit  to  be  filed  in  the  town 
clerk's  and  other  offices.     Laws  of  1884,  Chap.  315. 

61.  Does  the  act  above  mentioned  apply  to  all  personal  property 
sold  conditionally  on  credit  ? 

It  does  not  apply  to  household  goods,  pianos,  organs,  scales, 
engines  and  boilers,  portable  saw  mills  and  saw  machines,  thresh- 
ing machines  and  horse-powers,  mowing  machines,  reapers  and 
harvesters  and  grain  drills  with  their  attachments,  provided  that 
the  contract  for  the  sale  of  the  same  is  executed  in  duplicate  ar.d 
one  duplicate  is  delivered  to  the  purchaser.  Laws  of  1884,  Chap. 
315 ;  Laws  of  1885,  Chap.  488,  as  amended  by  Laws  of  1886, 
Chap.  495. 

62.  In  case  any  of  the  above-^mentioned  articles  are  sold  upon 
the  condition  that  the  title  shall  remain  in  the  vendor  or  some  other 
person  than  the  purchaser  until  the  payment  of  the  purchase  price, 
or  until  the  occurring  of  any  future  event  or  contingency,  and  the 
same  are  retaken  by  the  vendor,  or  his  successor  in  interest,  what 
right  has  the  purchaser,  or  his  successor  in  interest? 

He  has  the  right  to  fulfil  the  contract  of  purchase,  and 
thereupon  to  receive  the  property,  at  any  time  within  thirty  days 
after  the  same  has  been  taken  from  him.  If  he  does  not  fulfil 
the  contract  within  that  time  he  loses  the  right  and  all  interest 
in  the  property.     Laws  of  1886,  Chap.  495. 

63.  If  a  person  by  means  of  fraud  procures  the  sale  and  delivery 
to  him  of  personal  property,  and  then  sells  it  to  a  bona  fide  pur- 
chaser for  value,  does  the  purchaser  from  the  fraudulent  vendee 
obtain  any  title  to  the  property  as  against  the  original  defrauded 
vendor  ? 

He  obtains  a  good  title  as  against  the  original  vendor.  8 
Wait's  Act.  &  Def.  283. 

64.  A,  knowing  himself  insolvent,  purchases  goods  of  B,  with  the 
design  not  to  pay  for  them,  and  forthwith  makes  a  general  assigvr 
ment  to  Q for  the  benefit  of  his  creditors.  Does  O  obtain  such  a 
title  to  the  goads  as  will  defeat  an  action  brought  by  B  for  the 
recovery  of  their  possession  f 

He  does  not.     Not  being  a  bona  fide  purchaser  for  value  he 
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has  no  better  title  or  interest  than  that  of  his  vendor.     2  Wait's 
Law  &  Pr.  (5th  ed.)  55;  1  Wait's  Pr.  719,  721. 

65.  Can  a  thief  transfer  a  valid  title  to  stolen  property  by  a  sale 
for  full  value  to,  a  bona  fide  purchaser  ? 

He  cannot.     2  Wait's  Law  &  Pr.  (5th  ed.)  33. 

66.  Into  how  mang  classes  may  contracts  of  warranty  he 
divided  ? 

Into  four  classes,  viz. :  two  in  respect  to  form,  and  two  in 
respect  to  subject  matter.  In  respect  to  form,  contracts  of  war- 
ranty are  express  or  implied ;  in  respect  to  subject-matter,  there 
may  be  a  warranty  of  title  or  a  warra,nty  of  quality.  Pars,  on 
Cont.  573. 

67.  A  sells  a  horse  to  B,  giving  a  written  contract  of  warranty 
that  the  horse  is  sound.  Can  B  recover  for  a  breach  of  the  contract 
of  warranty  on  proof  that  the  horse  was  unsound  at  the  time  of  sale, 
if  it  also  appears  that  the  unsoundness  was  unknown  to  A,  and  the 
warranty  given  in  good  faith  ? 

He  can.  An  express  warranty  extends  to  all  the  defects  or 
faults  which  it  covers,  whether  they  are  known  or  unknown  to 
the  vendor.     2  Wait's  Law  &  Pr.  (5th  ed.)  75. 

68.  Is  a  contract  of  warranty  made  after  the  time  of  sale  binding 
upon  the  vendor  ? 

It  is  not.  It  is  void  for  want  of  consideration.  2  Wait's 
Law  &  Pr.  (5th  ed.)  88. 

69.  What  is  the  meaning  of  the  maxim  caveat  emptor. 

By  this  maxim  is  meant,  that  in  all  executed  sales,  or  sales 
of  property  which  the  vendor  has  on  hand  at  the  time  of  making 
a  contract  of  sale,  the  purchaser  must  take  the  property  at  his 
own  risk  as  to  quality,  if  there  is  neither  an  express  warranty  nor 
fraud  on  the  part  of  the  vendor.  2  Wait's  Law  &  Pr.  (5th  ed.) 
90,  92. 

70.  What  is  the  general  rule  respecting  implied  contracts  of 
warranty  of  quality  ? 

It  is  a  general  rule  that  where  there  is  no  express  warranty 
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of  quality,  the  law  implies  none.     1  Pars,  on  Cont.  577 ;  5  Wait's 
Act.  &  Def.  661. 

71.  Crive  some  exceptions  to  the  general  application  of  the 
maxim  caveat  emptor  f 

The  sale  of  goods  by  samj)le  carries  with  it  an  implied  war- 
ranty that  the  goods  correspond  with  the  sample.  So  the  sale 
of  goods,  to  be  procured  or  manufactured  at  a  future  day,  carries 
with  it  an  implied  warranty  that  the  goods  shall  be  merchant- 
able, or  of  a  medium  quality.  2  Wait's  Law  &  Pr.  (5th  ed.) 
92 ;  1  Pars,  on  Cont.  585,  586. 

-f   72.   When  will,  and  when  will  not,  the  law  imply  a  warranty  of 
title  to  the  thing  sold  ? 

When  the  thing  sold  is  in  the  possession  of  the  vendor  at 
the  time  of  sale,  the  law  will  imply  a  warranty  of  title.  But 
where  a  chattel  is  sold  while  in  the  possession  of  a  third  person, 
no  warranty  of  title  will  be  implied.  2  Wait's  Law  &  Pr.  (5th 
ed.)  92 :  1  Pars,  on  Cont.  574. 

73.  A,hy  a  written  contract  of  sale,  which  contains.no  clause  of 
warranty,  conveys  a  certain  chattel  to  B.  Prior  to,  and  at  the  time 
of  executing  the  contract,  A  makes  representations  and  assertions 
amownting  to  an  express  warranty.  Can  B  recover  in  an  action 
against  A  upon  a  breach  of  this  parol  contract  of  warranty  ? 

He  cannot.  Evidence  of  a  warranty  not  contained  in  the  con- 
tract of  sale  would  be  inadmissible,  and  the  action  would  fail 
for  want  of  proof.  1  Pars,  on  Cont.  589  ;  2  Wait's  Law  &  Pr. 
(5th  ed.)  103,  104. 

74.  What  is  the  right  of  stoppage  in  transitu? 

It  is  that  right  which  the  law  gives  to  a  vendor  to  stop  and 
resume  possession  of  good§  on  their  way  to  a  vendee  who  has 
purchased  such  goods  on  credit,  and  has  subsequently  been  dis- 
covered to  be  insolvent.  1  Pars,  on  Cont.  595 ;  2  Wait's  Law  & 
Pr.  (5th  ed.)  104 ;  Story  on  Sales  §  318. 

75.  When  does  the  right  of  stoppage  in  transitu  cease? 
When  the  goods  have  come  into  the  actual  or  constructive 

possession  of  the  vendee,  the  vendor's  right  to  reclaim  the  goods 
ceases.     1  Pars,  on  Cont.  901. 
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76.  A  sells  goods  to  B  on  credit,  C  hecoming  surety  for  the 
price.  After  the  sale  of  the  goods  to  B,  but  before  they  come  into 
his  possession,  Q  discovers  that  B  is  insolvent.  Can  C  exercise 
the  right  of  stoppage  in  transitu  ? 

He  cannot.  The  right  of  stoppage  in  transitu  exists  only 
between  vendor  and  vendee,  or  between  persons  standing  sub- 
stantially in  that  relation.  1  Pars,  on  Cont.  600  ;  2  Wait's  Law 
&  Pr.  (5th  ed.)  105  ;  5  Wait's  Act.  &  Def.  612. 

77.  What  will  be  the  effect  of  an  indorsement  and  delivery  of  a 
bill  of  lading  by  the  vendee  of  goods  to  a  second  vendee  ? 

The  indorsement  and  delivery  of  a  bill  of  lading  of  goods  is 
a  constructive  delivery  of  the  goods  ;  and,  if  made  in  good  faith 
and  for  a  valuable  consideration,  passes  the  property  to  the  sec- 
ond vendee,  and  terminates  the  right  of  the  original  vendor  to 
stop  the  goods  in  transitu.  1  P?iEs.  on  Cont.  606 ;  5  Wait's  Act. 
&  Def.  616  ;  8  id.  104. 

78.  When  will  a  contract  for  the  sale  of  any  goods  he  void  under 
the  statute  of  frauds  ? 

Every  contract  for  the  sale  of  any  goods,  chattels  or  things 
in  action,  for  the  price  of  fifty  dollars  or  more,  will  be  void, 
unless  (1)  A  note  or  memorandum  of  such  contract  be  made'  in 
writing,  and  be  subscribed  by  the  parties  to  be  charged  thereby, 
or,  (2)  Unless  the  buyer  shall  accept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action ;  or,  (3)  Unless  the  buyer  shall  at  the  time  pay  some  part 
of  the  purchase-money.     2  Wait's  Law  &  Pr.  (5th  ed.)  110. 

79.  A  wagon  maker  agrees  to  make  a  wagon,  find  the  materials, 
and  deliver  it  at  a  future  day.  The  purchasers  agree  to  pay  $100 
for  the  wagon  on  delivery.  Is  the  contract  void  within  the  statute 
of  frauds  f     Grive  the  reason  for  your  answer. 

The  contract  is  not  void.  It  is  not  a  contract  for  the  sale 
of  a  chattel,  but  for  work,  labor  and  materials,  and  consequently 
is  not  within  the  statute.  2  Wait's  Law  &  Pr.  (5th  ed.)  125- 
128 ;  8  Wait's  Act.  &  Def.  550. 

80.  A  and  B  entered  into  an  oral  contract  for  the  sale  of  goods 
which   was   void  under  the  statute  of  frauds.    Subsequently   the 
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parties  met,  restated  the  essential  terms  of  the  original  contract, 
and  the  purchaser  made  a  partial  payment  of  the  'purchase  money 
hy  giving  his  check,  good  when  delivered,  accepted  by  the  seller,  and 
subsequently  paid.  Will  such  payment  render  th^  original  contract 
valid  ? 

It  will  either  render  the  original  contract  valid  by  taking 
it  out  of  the  operation  of  the  statute,  or  it  will  create  a  new  and 
valid  contract.     8  Wait's  Act.  &  Def.  649. 

81.  In  what  cases  will  a  plea  of  payment,  hy  note,  be  a  good 
defense  in  an  action  upon  a  hook  account  ? 

1.  When  the  note  was  given  under  an  express  agreement 
that  it  should  be  taken  as  payment  of  the  account.  2.  When  the 
note  is  negotiable,  and  the  plaintiff  fails  to  produce  or  cancel  it 
upon  the  trial,  or  to  prove  its  loss  ;  and  3.  When  the  time  of 
payment  of  the  note  has  not  arrived.  Edwards  on  Bills  &  Notes, 
192  (181)  ;  2  Pars,  on  Cont.  G24  ;  6  Wait's  Act.  &  Def.  560  ;  8 
id.  511 ;  2  Wait's  Law  &  Pr.  (5th  ed.)  918. 

83.  In  the  absence  of  an  express  agreement,  will  payment  by  a 
non-negotiable  note  extinguish  the  prior  indebtedness  for  which  it  is 
given  ? 

It  will  not.  It  merely  operates  to  extend  the  time  of  pay- 
ment of  the  original  indebtedness  until  the  maturity  of  the  note, 
when,  if  the  note  is  unpaid,  the  creditor  may  recover  on  the 
original  indebtedness,  on  delivering  up  the  note,  to  be  canceled 
upon  the  trial.     Edwards  on  Bills  &  Notes,  197  (186). 

83.  A  contract  contains  a  promise,  in  the  alternative,  that  A 
shall  pay  to  B  a  specific  sum,  or  deliver  certain  chattels  at  a  par- 
ticular time.  To  whom  does  the  right  of  election  belong,  as  to  what 
shall  be  paid  ? 

Before  the  day  for  performance,  the  right  of  election  rests 
solely  with  the  promisor ;  but  after  the  day  of  performance  has 
passed,  without  any  election  by  the  promisor,  the  right  of  elec- 
tion is  gone,  and  the  promisee  has  an  absolute  righ*to  the  money. 
2  Wait's  Law  &  Pr.  (5th  ed.)  897. 

84.  What  is  the  effect  of  a  legal  tender  of  a  sum  due  upon  con- 
tract, when  made  before  action  ? 

The  effect  of  a  tender  of  a  sum  of  money  due  upon  con- 
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tract,  before  a  suit  brought  for  its  recovery,  is  to  stop  the  run- 
ning of  interest  thereon  and  to  protect  the  debtor  from  subse- 
quent costs,  The  tender  will  not,  however,  extinguish  the  debt. 
2  Wait's  Law  &  Pr.  899  ;  2  Pars,  on  Cont.  638  ;  7  Wait's  Act. 
&  Def.  594. 

85.    What  are  the  essentials  of  a  valid  tender  of  money  ? 

1.  The  money  must  be  actually  produced  and  proffered,  un- 
less the  creditor  expressly  or  impliedly  waives  its  production ;  2. 
The  tender  must  be  unconditional ;  and  3.  The  tender  must  be 
in  lawful  money.     2  Pars,  on  Cont.  642. 

\  86.  A,  being  indebted  to  B  in  the  gum  of  $100,  offers  to  pay  to. 
B  that  amount  if  he  will  give  him  a  receipt  in  full  of  all  demands; 
is  the  tender  valid  ? 

It  is  not ;  from  the  fact  that  it  is  made  on  condition.  2  Pars, 
on  Cont.  644 ;  2  Wait's  Law  &  Pr.  (5th  ed.)  887. 

-»  87-  An  indorser  of  a  negotiable  promissory  note  offers  to  fay  the 
note  on  condition  that  it  be  surrendered  to  him  ;  will  the  fact  that 
the  tender  is  conditional  defeat  the  object  of  the  tender  ? 
It  will  not.     2  Wait's  Law  &  Pr.  (5th  ed.)  888. 

88-  In  what  actions  may  tender  be  made,  after  suit  brought  ? 
'Where  the  complaint  demands  judgment  for  a  sum  of  money 

only,  and  the  action  is  brought  to  recover  a  sum  certain  or  which 
may  be  reduced  to  certainty  by  calculation,  or  to  recover  damages 
for  a  casual  or  involuntary  personal  injur/,  or  a  like  injury  to, 
property.     Code  of  Civil  Pro.  §  731. 

89-  What  should  be  the  amount  of  a  tender  made  after  suit  ? 
The  tender  should  be  of  such  a  sum  of  money  as  the  defend- 
ant conceives  to  be  sufficient  to  make  amends  for  the    injury,  or 
to  pa'y  the  plaintiff's  demand,  and  the  costs  of  the  action  to   that 
time.     Code  of  Civil  Pro.  §  731. 

■V    90-    What  disposition  must  be  made  of  money  tendered  after  suit 
in  case  the  tender  is  not  accepted  ? 

The  money  must  be  paid  into  court  and  written  notice  of 
such  payment  must  be  served  upon  the  plaintiff's  attorney  before 
trial  and  within  ten  days  after  the  tender.  If  this  is  not  done 
the  tender  is  unavailing.     Code  of  Civil  Pro.  §  732. 
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91.  What  is  the  effect  of  a  sufficient  tender  after  suit? 

If  it  appears  on  the  trial  that  the  sum  tendered  was  sufficient 
to  pay  the  plaintiff's  demand,  or  to  make  amends  for  the  injury, 
and  also  to  pay  the  costs  of  the  action  to  the  time  of  the  tender, 
the  plaintiff  cannot  recover  costs  or  interest  from  the  time  of  the 
tender  but  must  pay  the  defendant's  costs  from  that  time.  Code 
of  Civil  Pro.  §  733. 

92.  Where  a  tender  has  only  the  effect  of  extinguishing  a  lien 
and  does  not  discharge  the  debt,  is  it  necessary  to  pay  the  money 
tendered  into  court? 

It  is  not.  The  provisions  as  to  tender  in  the  Code  refer  only 
to  that  class  of  tenders  which  are  considered  as  satisfying  and 
discharging  debts.     Oass  v.  Sigenbotam,  100  N.  Y.  248. 

jj.  93.  Where  a  contract  provides  for  the  payment  of  a  debt  in 
specific  articles,  what  will  be  the  legal  effect_of_a  valid  tender  of 
those  articles? 

A  vahd  tender  of  the  articles  will  transfer  the  title  of  the 
articles  tendered  to  the  creditor,  and  discharge  the  debt,  wheth- 
er the  creditor  accepts  the  property  or  not.  2  Pars,  on  Cont. 
653  ;  2  Wait's  Law  &  Pr.  (5th  ed.)  897. 

94.  What  disposition  must  be  made  of  the  property  tendered,  if 
the  tender  is  not  accepted  by  the  creditor  ? 

It  must  be  held  by  the  party  making  the  tender  as  a  bailee, 
at  the  risk  and  at  the  expense  of  the  creditor.     2  Wait's  Law  & 
Pr.  (5th  ed.)  898. 
jf  95.    What  is  meant  by  accord  and  satisfaction  ? 

It  is  a  new  agreement  between  parties  in  satisfaction  of  a 
former  one,  and  also  the  execution  of  the  new  agreement.  2 
Pars,  on  Cont.  681 ;  3  Wait's  Law  &  Pr.  (5th  ed.)  869. 

96.  A  father  entered  into  a  composition  agreement  with  the  cred- 
itors of  his  insolvent  son,  by  which  he  agreed  to  pay  forty  cents 
on  a  dollar  of  his  son's  debts,  the  creditors  respectively  agreeing  to 
accept  that  amount  in  satisfaction  of  their  debts.  After  payment 
of  the  stipulated  sum  by  the  father,  and  acceptance  of  the  same  by 
the  creditors,  can  the  creditors  recover  any  further  sum  in  an  action 
against  the  son  upon  the  original  indebtedness  ? 

■   They  cannot.     The  son  may  plead  the  payment  made  by  his 
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father  as  an  accord  and  satisfaction,  and  this,  when  proved,  will 
be  a  perfect  defense  to  the  action.  2  Wait's  Law  &  Pr.  (5th 
ed.)  870. 

97.  A  creditor  in  consideration  of  part  payment  of  a  sum  then 
due,  gives  his  receipt  in  full  satisfaction  of  the  entire  demand  ; 
will  this  receipt  be  a  good  defense  hy  way  of  accord  and  satisfaction 
in  an  action  for  the  remainder? 

It  will  not.  2  Wait's  Law  &  Pr.  (5th  ed.)  877  ;  2  Pars,  on 
Cont.  686. 

98.  Upon  what  principle  is  the  part  payment  invalid  as  defense 
in  the  case  last  given,  hut  valid  in  the  one  immediately  preceding 
it  ? 

Upon  the  principle  that  it  is  essential  to  an  accord  and  sat- 
isfaction that  the  creditor  shall  receive  frona  it  a  distinct  benefit 
which  otherwise  he  would  not  have  had.  It  the  first  case,  the 
payment  by  the  father  is  such  a  benefit;  in  the  last  case,  nothing 
was  received  by  the  creditor  beyond  what  the  law  had  already 
given  him.  See  2  Pars,  on  Cont.  686  ;  2  Wait's  Law  &  Pr.  (5th. 
ed.)  871,  872. 

99.  If  a  person  having  a  debt  or  claim  against  another  satisfies  or 
releases  it  in  consideration  of  an  executory  promise  hy  the  party 
owing  the  deht  or  duty,  can  he  afterward  enforce  his  original  cause 
of  action  upon  a  mere  failure  hy  the  other  party  to  perform  his 
promise  ? 

He  cannot.     8  Wait's  Act.  &  Def.  604. 

100.  What  is  the  effect  of  the  proper  submission  of  a  controversy 
to  an  arbitrator,  and  the  rendering  of  a  valid  award  hy  him 
thereon  f 

The  award  is  a  bar  to  any  action  upon  the  matter  so  sub- 
mitted, even  though  the  award  has  not  been  performed.  2  Wait's 
Law  &  Pr.  (5th  ed.)  865 ;    Wiherly  v.  Mathews,  91  N.  Y.  648. 

101.  What  are  the  requisites  of  a  valid  award? 

1.  That  it  conforms  to  the  terms  of  the  submission  ;  2.  That 
it  is  certain,  in  the  sense  of  clearly  showing  the  meaning  of  the 
arbitrators,  the  effect  of  the  award,  or  the  rights  and  duties  of  the 
parties  under  it ;  3.  That  it  be  posssible ;  4.  That  it  is  reason- 
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able ;  and,  5.  That  it  is  final  and  conclusive.  2  Pars,  ou  Cont. 
688;  2  Wait's  Law  &  Pr.  (5th  ed.)  852^859;  6  Wait's  Act.  & 
Def.  534-546. 

102.  Will  a  release  of  one  of  several  Joint  debtors  operate  in  all 
cases  as  a  release  of  all  of  them  ? 

It  will  not.  At  common  law  a  release  of  one  of  several  joint 
debtors  will  operate  as  a  release  of  all ;  but,  i>nder  the  act  of 
1838,  a  creditor  may  release^  partner^or  joint  debtor  without 
impairing  his  remedy  against  the  others.  Laws  of  1838,  ch.  257  ; 
2  Wait's  Law  &  Pr.  (5th  ed.)  826,  829. 

103.  A  creditor^  hy  a  written  instrument  under  seal,  expressing 
only  a  nominal  consideration,  releases  a  debtor  from  a  certain  lia- 
bility. Can  the  creditor  afterward,  in  an  action  to  enforce  such 
liability,  show  by  parol  evidence  that  the  release  was,  in  fact,  found- 
ed upon  a  consideration  other  than  that  expressed  in  the  instrument, 
and  that  such  consideration  has  wholly  failed  ? 

He  cannot.  The  rule  of  the  common  law  that  a  release 
under  seal,  although  reciting  only  a  nominal  consideration,  ex= 
tinguishes  the  debts  to  which  it  relates,  has  not  been  altered  by 
the  statute  permitting  an  inquiry  into  the  consideration  of  sealed 
instruments.     2  Wait's  Law  &  Pr.  (5th  ed.)  831. 

104.  Explain  the  distinction  made  by  law  between  the  conclu- 
siveness of  a  release  and  the  conclusiveness  of  a  receipt  ? 

A  release,  by  its  own  operation,  extinguishes  a  pre-existing 
right,  and,  therefore,  cannot  be  contradicted  or  explained  by 
parol  evidence.  A  receipt  never  has  the  effect  of  destroying  a 
subsisting  right,  but  is  mere  evidence  of  the  fact  of  payment,  and 
like  other  facts  given  in  evidence  may  be  refuted  or  explained. 
It  is  the  payment  of  money  which  extinguishes  a  debt,  and  not 
the  receipt  which  is  only  evidence  of  the  payment,  while  a  writ- 
ten release  is  not  only  evidence  of  the  extinguishment,  but  is  the 
extinguisher  itself.     2  Wait's  Law  &  Pr.  (5th  ed.)  830,  831. 

105.  A  tenant  went  into  possession  of  certain  premises  under  a 
lease  under  seal,  which  provided  that,  at  the  expiration  of  the  term, 
he  should  yield  up  all  erections  and  improvements  made  during  the 
term.  The  tenant  and  landlord  subsequently  entered  into  an  agree- 
ment by  letter  that  if  certain  buildings  were  erected  by  the  tenant, 
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they  might  he  removed  hy  him  at  the  expiration  of  his  term.  The 
luildings  were  erected  under  this  agreement.  At  the  expiration  of 
the  term,  and  after  the  death  of  the  landlord,  the  tenant  removed 
the  buildings  so  erected.  Oould  he  he  held  liable,  in  an  action 
brought  by  the  executor  of  the  landlord,  for  a  breach  of  the  covenant 
to  yield  up  the  improvements  made  during  Ms  tenancy  ? 

He  could,  under  the  rule  of  law  which  declares  that  a  con- 
tract under  seal  cannot  be  discharged  except  by  an  instrument 
of  equal  force  and  validity,  or  an  instrument  also  under  seal. 
Hence,  a  parol  license  could  not  operate  as  a  discharge  of  the 
covenant,  and  the  tenant  would  be  liable  for  the  breach.  2 
Wait's  Law  &  Pr.  (5th  ed.)  679-680,  904. 

106.  When  is  the  alteration  of  a  written  contract  by  interlinear 
tion,  addition,  erasure,  etc.,  a  valid  defense  in  an  action  on  the 
contract  ? 

When  the  alteration  was  made  after  the  contract  was  signed, 
and  in  a  material  part,  without  the  consent  of  the  party  against 
whom  the  contract  is  sought  to  be  enforced.  2  Wait's  Law  & 
Pr.  (6th  ed.)  683. 

107.  What  will  be  the  effect  of  altering  the  time  of  payment  of  a 
promissory  note  without  the  consent  of  the  maker  f 

An  alteration  which  changes  in  any  manner  the  time  of  pay- 
ment of  a  note  destroys  its  identity,  and  discharges  the"  maker 
from  all  obligations  thereon.  2  Wait's  Law  &  Pr.  (5th  ed.)'  687; 
8  Wait's  Act.  &  Def.  509. 

108.  What  will  be  the  effect  of  adding  the  words  "  or  order  "  to  a 
promissory  note,  without  the  consent  of  the  maker  ? 

By  the  addition  of  the  words  "  or  order  "  a  non  negotiable 
note  is  changed  to  one  which  is  negotiable,  and  the  instrument 
thereby  becomes  void  even  in  the  hands  of  an  innocent  holder. 
2  Wait's  Law  &  Pr.  (5th  ed.)  689. 

109.  What  is  the  effect  of  the  alteration  of  an  instrument  by  a 
stranger  without  the  assent  of  the  holder  ? 

The  alteration  has  no  effect  upon  the  validity  of  the  instru- 
ment;  but  it  will  be  presumed  that  the  alteration  was  made  by 
the  holder  or  some  one  under  whom  he  claims,  and  may  render 
it  necessary  to  rebut  the  presumption.     8  Wait's  Act  &  Def.  509. 
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110.  What  is  the  general  rule  as  to  the  amount  of  damages 
recoverable  in  an  action  on  a  breach  of  an  ordinary  contract  ? 

As  a  general  rule,  the  amount  of  damages  recoverable  in  an 
action  on  a  breach  of  contract  is  measured  by  the  actual  pecu- 
niary loss  of  the  plaintiff  arising  directly  out  of  the  breach,  with- 
out taking  into  account  the  loss  arising  incidentallj'  from  the 
breach,  or  the  motives  which  led  to  the  non-fulfillment  of  the 
contract.     3  Wait's  Law  &  Pr.  (5th  ed.)  776,  777. 

111.  What  do  you  understand  by  the  terms  ^'■remote"  or   '■^con- 
sequential "  damages  ? 

The  terms  "  remote  "  and  "  consequential "  are  applied  to 
such  damages  as  result  indirectly  from  a  specified  act,  to  distin- 
guish them  from  such  as  result  directly  from  that  act.  Thus, 
the  direct  damages  arising  from  the  non-payment  of  a  note  are 
limited  to  tlie  amount  of  the  note  and  the  costs  incident  to  a  re- 
covery, while  the  consequential  damages  arising  therefrom  may 
extend  to  temporary  derangement  of  business,  loss  of  credit,  and 
even  the  insolvency  of  the  creditor.  3  Wait's  Law  &  Pr.  (5th 
ed.)  773,  783. 

»,  112.  In  what  cases  may  prospective  profits  be  recovered  in   an 
action  on  a  breach  of  contract  ? 

A  party  injured  by  a  breach  of  contract  is  entitled  to  recov- 
ver  all  his  damages,  including  gains  prevented  as  well  as  losses 
sustained,  provided  they  are  certain,  and  such  as  might  naturally 
be  expected  to  follow  the  breach.  But  uncertain  and  contingent 
profits,  such  as  are  not  capable  of  being  definitely  ascertained  by 
reference  to  established  market  rates,  are  not  recoverable.  3 
Wait's  Law  &  Pr.  (5th  ed.)  774  ;  2  Wait's  Act.  &  Def.  443  ;  8 
id.  210. 

113.  By  what  term  are  those  damages  knoivn  which  the  parties 

have  agredd,  by  express  stipulation,  shall  be  paid  on  the  breach  of 

a  contract  ? 

Where  the  parties  have  agreed  upon  a  fixed  sum  to  be  paid 

in  case  of  breach   of  a  contract,  the  damages  so  agreed  upon 

are  termed  liquidated  damages.     3  Wait's  Law  &  Pr.  (5th  ed.) 

799. 
9 
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yc  Hi.  Give  the  general  principles  governing  the  courts  in  rela- 
tion to  the  enforcement  of  agreements  to  pay  a  fixed  sum  as  liqui- 
dated damages  ? 

(A Where  the  intention  of  the  parties  to  fix  a  sum  mentioned 
as  liquidated  damages  in  case  of  default  in  the  performance  of 
some  act  agreed  to  be  done  is  clear,  the  court  will  enforce  the 
contract  ;  (2)  If  the  damages  would  be  otherwise  uncertain 
and  conjectural,  an  agreement  to  pay  a  sum  denominated  liqui- 
dated damages  will  be  enforced  ;  and  (3)  if  the  agreement  is 
in  the  alternative  to  do  a  certain  act  or  to  pay  a  certain  sum, 
the  court  hold  the  party  failing  to  have  had  his  election  and 
compel  him  to  pay  the  money.  3  Wait's  Law  &  Pr.,  (5th  ed.) 
799. 

115.  Is  the  use  of  the  term  '■'■liquidated  damages"  in  a  con- 
tract conclusive  evidence  of  the  intent  of  the  parties  to  fix  upon 
a  sum  to  he  paid  absolutely  upon  a  breach  of  the  contract  f 

It  is  not.  The  court  will  seek  to  discover  and  give  effect 
to  the  intent  of  the  parties  irrespective  of  the  language  used 
in  some  portions  of  the  contract.  3  Wait's  Law  &  Pr.,  (5th  ed.) 
799. 

f  116.  G-ive  the  general  principles  governing  the  construction  of 
agreements  to  pay  a  fixed  sum  as  damages  on  default  in  the  per- 
formance of  a  contract  ? 

(1)  The  intent  of  the  parties  must  be  sought  from  the  whole 
instrument ;  (2)  If  the  word  "penalty"  is  used  it  wiirgenerally 
be  held  conclusive  as  agSinst  the  other  language  employed  in 
the  instrument ;  (3)  If  the  sum  stipulated  is  to  be  paid  on  the 
non-payment  of  a  less  sum  which  is  certain  in  amount,  and  made 
payable  by  the  same  instrument,  it  will  be  treated  as  a  penalty ; 
and  (4)  If  it  is  clear  that  the  sum  was  fixed  to  evade  the  usury 
laws,  or  any  other  statutory  enactment  the  court  will  treat  the 
sum  to  be  paid  as  a  penalty.  3  Wait's  Law  &  Pr.,  (6th  ed.) 
799. 

117.  What  is  the  measure  of  damages  in  an  action  for  a  breach 
of  warranty  of  soundness  in  the  sale  of  a  horse  f 

The  measure  of  damages  is  the  difference  between  his  value 
at  the  time  of  sale,  considering  him  as  sound,  and  his  value  with 
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the  defects  alleged  and  proved.  3  Wait's  Law  &  Pr.,  (5th 
ed.)  790. 

4.     118.    What  is  the  measure  of  damages  in  an  action  for  a  breach 
of  an  implied  warranty  of  title  in  the  sale  of  a  horse  ? 

(1)  The  price  paid  and  the  interest  thereon;  and  (2)  If 
the  true  owner  has  recovered  the  horse  in  an  action  of  which  the 
vendor  had  notice,  then  the  costs  recovered  in  such  suit  against 
the  purchaser  or  his  vendee.  3  Wait's  Law  &  Pr.  (5th  ed.) 
792. 

X  119-  iw  aw  action  brought  upon  a  chattel  note  which  provides  for 
the  payment  of  !^1,000  in  wheat  at  f  1.00  p)er  bushel,  at  a  specified 
time  and  place,  what  is  the  measures  of  damages  for  non-perform- 
ance, it  being  conceded  that  wheat  was  worth  $1.50  per  bushel  at 
the  time  and  place  specified?  ' 

The  measure  of  damages  is  the  sum  specified  in  the  note, 
viz.,  f  1.000,  and  not  the  value  of  the  wheat  at  the  time  and  place 
fixed  for  payment.     3  Wait's  Law  &  Pr.  (5th  ed.)  783,  784. 

120.  In  an  action  brought  upon  an  express  agreement  to  deliver 
goods  on  a  specified  day,  what  is  the  measure  of  damages  for  the 
norirdelivery  at  the  nonrspecified  time  ? 

The  measure  of  damages  is  the  difference  between  the  eon- 
tract  price  of  the  goods  and  the  price  for  which  they  were  ac- 
tually sold  in  market  at  the  time  of  their  arrival.  3  Wait's  Law 
&  Pr.  (5th  ed.)  785. 

P^  121.    What  is  the  invariable  measure  of  damages  for  a  breach  of 
contract  to  pay  money  f 

Interest  on  the  amount  agreed  to  be  paid  from  the  time  that 
amount  became  due  and  payable  is  the  measure  of  damages  in 
such  case.     8  Wait's  Act.  &  Def.  211. 
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CHAPTER  VIII. 

AGENCY,  OE  PKINCIPAL   AND  AGENT. 

1.  Where  one  person  employs  another  to  transact  his  business  and 
manage  his  affairs  for  him,  what  is  the  relation  thus  created  called  f 

Such  a  relation  is  in  law  an  agency ;  the  person  employed  be- 
ing called  an  agent,  and  the  person  employing  an  agent  being 
called  the  principal.     1  Pars,  on  Cont.  39. 

2.  Upon  what  is  such  a  relation  founded? 

An  agency  is  founded  upon  either  an  express  or  an  implied 
contract,  in  which  one  of  the  parties,  the  principal,  confides  to 
the  other,  the  agent,  the  management  of  some  business  to  be 
transacted  in  the  name  of  the  former,  or  on  his  account,  and  in 
which  the  latter  assumes  to  transact  the  business  and  give  an 
account  of  it.  1  Wait's  Law  &  Pr.  (5th  ed.)  388 ;  2  Kent's 
Com.  612. 

3.  In   accordance  with  what  general  rule  is  the  creation  of  an 
agency  authorized  ? 

It  is  a  general  rule  in  law,  that  whatever  one  has  power  to 
do  lawfully  in  his  own  right,  he  may  do  by  another  appointed  as 
his  agent,  such  as  selling  lands  or  goods,  making  contracts  and 
the  like.  It  follows,  as  an  inference  from  this  rule,  that  the  prin- 
cipal cannot  do  through  an  agent  what  he  cannot  do  in  person. 
1  Wait's  Law  &  Pr.  (5th  ed.)  383 ;  1  Wait's  Act.  &  Def.  217. 

4.  How  may  the  authority  of  an  agent  he  created  ? 

By  a  written  sealed  instrument,  an  unsealed  written  instru- 
ment, or  verbally,  without  writing  ;  and,  for  the  ordinary  pur- 
poses of  business  and  commerce,  the  latter  mode  is  sufficient. 
The  agency  may  also  be  inferred  from  the  relation  of  the  parties, 
and  the  nature  of  the  business  in  which  the  agent  is  employed, 
without  proof  of  any  express  authority  having  been  conferred  by 

the  principal.     1  Wait's  Law  &  Pr.  (5th  ed.)  388 ;  2  Kent's 

Com.  614. 
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5-    What  is  the  extent  of  the  authority  of  an  agent  appointed  hy 
parol  ? 

Generally,  an  agent  appointed  by  parol  is  authorized  to  do 
any  act,  or  make  any  contract  not  required  to  be  executed  under 
seal.  But  an  authority  to  execute  a  deed  or  instrument  under 
seal  must  be  given  by  a  writing,  under  seal,  of  equal  dignity  and 
solemnity  with  the  deed  itself.  1  Wait's  Law  &  Pr.  (5th  ed.) 
388  ;  1  Pars,  on  Cont.  47  ;  1  Wait's  Act.  &  Def.  218;  8  id,  41. 

6.  Is  there  any  exception  to  the  rule,  that  the  authority  to  execute 
a  deed  must  he  hy  deed  f 

There  is  one,  namely,  where  the  agent  or  attorney  affixes 
the  seal  of  the  principal  in  his  presence  and  by  his  direction, 
Hanford  v.  McNair,  9  Wend.  54,  56. 

7.  G-ive  the  distinction  hetween  a  geneiral  agent  and  a  special 
agent ? 

A  general  agent  is  one  having  authority  to  transact  all  of 
his  principal's  business,  or  all  of  his  business  of  a  particular  kind 
or  at  some  particular  place ;  while  a  special  agent  is  one  author- 
ized to  do  only  one  or  more  special  acts  in  pursuance  of  partic- 
ular instructions.  1  Wait's  Law  &  Pr.  (5th  ed.)  386;  1  Wait's  Act. 
&  Def.  216. 

8.  Does  the  limitation  of  the  authority  of  an  agent  to  a  particular 
kind  of  business  necessarily  make  him  a  special  agent  ? 

It  does  not.  The  agency  may  be  general  as  to  that  business. 
8  Wait's  Act.  &  Def.  40. 

9.  To  what  extent  are  the  acts  of  a  general  agent  binding  upon 
his  principal  ? 

The  acts  of  a  general  agent  will  bind  his  principal  so  long 
as  he  acts  within  the  usual  and  ordinary  scope  of  the 
business  he  was  authorized  to  transact ;  and  this  is  the  rule  even 
though  he  act  contrary  to  private  instructions,  provided  the 
person  dealing  with  the  agent  was  ignorant  of  the  fact  that  he 
had  exceeded  his  authority.  1  Wait's  Law  &  Pr.  (5th  ed.)  386 ; 
2  Ke'nt's  Com.  620. 

10.  Is  the  principal  hound  hy  the  acts  of  a  special  agent  if  he  eoo- 
eeeds  the  bounds  of  his  authority  ? 

No.     The  authority  of  a  special  agent  must  be  strictly  pur- 
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sued,  and  if  a  person  deals  with  such  agent  without  ascetaining 
the  extent  of  his  authority,  he  dpes  so  at  his  peril,  and  the  prin- 
cipal will  not  be  bound  by  any  act  which  exceeds  the  special 
authority  given.  1  Wait's  Law  &  Pr.  (5th  ed.)  386  ;  2  Kent's 
Com.  621. 

11.  May  persons  act  as  agents  who  have  no  legal  capacity  to 
make  valid  contracts  upon  their  own  account  ? 

They  may ;  and  the  acts  of  such  agents  will  fully  bind  the 
principal.  It  is  the  duty  of  the  principal  to  protect  his  own 
rights  in  selecting  an  agent  to  transact  his  business,  and.  if  he 
neglects  to  do  so,  he  must  suffer  the  loss  which  may  result  from 
his  own  indifference  or  negligence.  Infants  may  act  as  agents, 
and  so  may  married  women  act  as  agents  for  third  persons,  or  for 
their  husbands.  1  Wait's  Law  &  Pr.,  (5th  ed.)  385 ;  1  Wait's 
Act.  &  Def.  214. 

12.  Can  a  married  woman  legally  appoint  an  agent  ? 

At  common  law  the  wife  has  no  power  to  appoint  an  agent 
or  attorney ;  but  under  the  law  as  it  now  stands  in  this  State, 
she  may  appoint  an  agent  and  carry  on  business  in  her  own 
name.     1  Wait's  Act.  &  Def.  214  ;  1  Wait's  Law.  &  Pr.,  390. 

13.  An  agent  is  authorized  hy  his  principal  to  sign  a  note  pay- 
able in  six  months,  and  the  agent  signs  the  note  payable  in  sixty 
days  ;  is  the  principal  hound  thereby  ? 

No  ;  for  the  authority  of  the  agent  was  special,  and  the 
principal  is  not  bound  beyond  the  scope  of  such  authority.  2 
Kent's  Com.  618 ;  1  Wait's  Law  &  Pr.  386. 

14.  A  is  a  horse  dealer,  and  B,  his  servant,  sells  a  horse  for  him, 
and  warrants  it  sound  contrary  to  the  express  instructions  of  A,  is 
A  bound  by  this  contract  f 

He  is  ;  on  the  ground  that  the  servant  having  a  general  au- 
thority''to  sell  acted  within '  the  general  scope  of  his  authority, 
and  the  public  cannot  be  supposed  to  be  acquainted  with  the 
private  conversations  between  the  master  and  servant.  2  Kent's 
Com.  621 ;  1  Wait's  Act.  &  Def.  222. 

15.  State  the  proper  mode  of  executing  an  authority  hy  an 
cogent  .^ 

The  proper  mode  is  to  do  it  in  the  name  of  the  principal 
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or  person  giving  the  authority,  and  not  in  the  name  of  the 
agent.  Thus,  where  A  B  is  principal,  and  C  D  is  agent,  the 
agent  should  execute  the  paper  by  signing  it  "  A  B,  by  C  D," 
his  agent.  1  Wait's  Law  &  Pr.  (5th  ed.)  445  ;  1  Wait's  Act.  & 
Def.  286. 

16.  How  must  a  sealed  instrument  he  executed  ly  an  agent  or 
attorney  ? 

In  order  to  bind  the  principal  in  cases  in  which  the  contract 
is  required  by  law  to  be  under  seal,  it  is  an  inflexible  rule,  that 
the  instrument  must  be  executed  in  the  name  of  the  principal, 
and  purport  to  be  sealed  with  his  seal.  1  Wait's  Law  &  Pr., 
{5th  ed.)  445  ;  1  Pars,  on  Cont.  64. 

17.  Has  an  agent  power  to  employ  a  sub-agent,  without  the 
knowledge  or  consent  of  his  principal  ? 

Ordinarily  he  has  not.  The  agency  is  generally  a  personal 
trust  which  cannot  be  delegated  to  another ;  bnt  this  rule  is  not  so 
inflexible  as  to  prevent  an  agent  from  employing  such  assistance 
as  may  be  necessary  in  executing  the  duties  of  his  trust.  1  Wait's 
Law  &  Pr;  409  ;  2  Kent's  Com.  633. 

18.  When  does  an  agent  become  personallg  liable  to  third  per- 
sons on  his  contract  ? 

An  agent  may  incur  liability  to  third  persons  by  exceeding 
the  authority  conferred  upon  him,  or  by  entering  into  an  un- 
dertaking in  his  own  name  ;  or,  he  may  become  liable  where 
there  is  no  responsible  principal,  or  if  he  neglects  or  refuses  to 
disclose  the  name  of  his  principal.  1  Wait's  Law  &  Pr.  456  ;  8 
Wait's  Act.  &  Def.  60  ;  2  Kent's  Com.  630. 

19.  If  an  agent  purchase  goods,  without  disclosing  the  name  of 
his  principal,  is  he  discharged  from  the  personal  liability  thus  in- 
curred by  the  subsequent  discovery  of  the  name  of  his  principal  f 

'^0  ;  the  only  effect  of  the  discovery  is  that  principal  and 
agent  are  both  liable,  and  the  seller  may,  at  his  election,  proceed 
against  either  or  both.  1  Wait's  Law  &  Pr.  (5th  ed.)  457  ;  2 
Kent's  Com.  631 ;  8  Wait's  Act.  &  Def.  65,  60. 

20.  What  is  the  rule  of  law  as  to  the  liability  of  public  agents  on 
their  contracts  ? 

,       .When  a  public  agent  acts  in  the  line  of  his  duty,  and  by 
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legal  authority,  his  contracts  made  on  account  of  the  govern- 
ment are  public,  and  not  personal,  and  he  will  not  be  held  per- 
sonally liable  on  them  unless  it  appears  that  the  credit  was 
given  to,  or  the  labor  performed  for,  the  agent  himself,  and  on 
his  agreement  and  promise  to  pay  ;  or  the  fact  of  his  being  a 
public  agent  was  unknown  and  not  disclosed  at  the  time  of 
making  the  contract.  2  Kent's  Com.  647,  note  ;  1  Wait's  Act.  & 
Def.  260,  262 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  410. 

21.  How  may  the  unauthorized  acts  of  an  agent  he  rendered 
valid,  so  as  to  he  hinding  on  the  principal  ? 

Where  a  person  assumes  to  act  as  the  agent  of  another, 
but  without  naming  his  principal,  the  latter  may  adopt  and  ratify 
what  has  been  done,  and  receive  the  benefit  of  the  agreement, 
although  such  assumed  agent  had  no  previous  authority.  So,  on 
the  other  hand,  if  the  alleged  principal  ratifies  the  transaction,  he 
will  be  bound  by  the  contract,  and  estopped  from  denying  its 
validity.  A  subsequent  ratification  is  equivalent  to  a  prior  au- 
thority.    2  Kent's  Com.  614  ;  1  Waifs  Law  &  Pr.  (5th  ed.)  400. 

22.  What  is  essential  to  a  full  ratification  ? 

The  ratification  of  an  unauthorized  act  of  an  agent,  in  order 
to  bind  the  principal,  must  be  made  with  full  knowledge  of  all 
the  material  facts,  or,  in  other  words,  the  ratification  will  not 
bind  where  it  appears  tliat  material  facts  were  suppressed.  1 
Wait's  Law  &  Pr.  [5th  ed.]  400 ;  1  Wait's  Act.  &  Def.  233 ;  8 
Id.  42. 

23.  When  is  the  ratification  complete  ? 

The  ratification  is  complete  when  the  principal  acknowl- 
edges what  has  been  done  in  his  name,  consents  to  be  bound  by 
it,  and  manifests  such  intent  to  the  other  party  in  an  unequivo- 
cal manner.  It  is  not  necessary  that  an  act  should  be  done 
which  would  create  a  technical  estoppel  upon  the  party  ratify- 
ing.    Story  on  Agency,  §§  252,  256. 

24.  Where  a  party,  who  undertakes  to  act  as  agent,  affixes  a  seal 
to  an  instrument  which  does  not  need  a  seal,  what  effect  will  aparol 
ratification  have  upon  the  instrument  ? 

It  will  have  the  effect  to  make  the  instrument  obligatory 
upon  the  principal  as  a  simple  contract.  1  Pars,  on  Cont.  62 ; 
1  Wait's  Act.  &  Def.  234. 
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25.  To  what   extent  does  an  agent,  who   exceeds  his  authority 
render  himself  liable  f 

An  agent  who  exceeds  his  authority,  renders  himself  liable 
to  the  whole  extent  of  the  contract,  even  though  a  part  of  it 
was  within  his  authority.  What  he  does  within  his  authority, 
however,  is  valid,  if  that  part  be  distinctly  severable  from  the 
remainder.     1  Pars,  on  Cont.  69. 

26.  What  is  the  distinction  between  factors  and  brokers? 
They  are  both  and  equa]Jy;__agents,  -but  the  former  is  dis- 
tinguished froin  the  latter  by  being  intrusted  with  the  posses- 
sion and  disposal  of  property,  and  with  the  apparent  ownership 
of  it,  while  the  latter  are  merely  employed  to  make  a  bargain  in 
relation  to  it.  The  business  of  factors  is  usually  done  by  a 
class  of  men  called  commission  merchants.  1  Pars,  on  Cont.  91 1 
2  Kent's  Com.  622 :  1  Wait's  Law  &  Pr.  [5th  ed.J  412. 

27.  What  is  meant  by  the  term  a  del  credere  commission,  in 
agency  f 

The  compensation  to  factors  and  brokers  is  usually  a  com- 
mission: and  when  the  agent  guarantees  the  payment  of  the 
price  for  which  he  has  sold  the  goods  of  his  principal,  then  the 
commission  is  larger,  as  it  includes  a- compensation  for  this  risk. 
In  such  case  he  is  said  to  act  under  a  del  credere  commission. 
1  Pars,  on  Cont.  91. 

«38.    What  degree  of  care  are  factors  and  brokers  bound  to  exer- 
cise in  the  management  of  the  business  intrusted  to  thetn  ? 

A  factor  or  broker  is  bound  to  the  exercise  of  ordinary  care, 
and  is  liable  for  any  negligence,  error  or  default  incompatible  with 
the  care  arid  skill  properly  belonging  to  the  business  that  he  un- 
dertakes.    1  Pars,  on  Cont.  93. 

29.   To  what  compensation  are  agents  entitled  besides  commis- 
sions f 

They  are  further  entitled  to  be  re-imbursed  for  all  advances 
they  may  make  in  the  regular  course  of  a  legal  employment ;  such 
as  incidental  charges  for  duties,  warehouse  room,  and  all  payments 
for  the  necessary  care  and  preservation  of  the  property  commit- 
ted to  their  care.     1  Wait's  Law  &  Pr.  (5th  ed.)  431. 
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30.  Wfiat  is  meant  hy  the  agents  right  of  lien,  and  how  may  it 
arise  ? 

The  lien  of  the  agent  is  the  right  to  retain  possession  of  prop- 
erty belonging  to  another  until  some  demand  of  the  agent  is 
satisfied,  and  it  may  arise  in  either  of  three  ways :  1.  By  an  ex- 
press agreement ;  2.  By  a  general  course  of  dealing  in  the  trade 
in  which  the  lien  is  set  up ;  3.  From  the  particular  circumstances 
of  the  dealing  between  the  parties.  1  Wait's  Law  &  Pr.  (5th 
ed.)  432 ;  2  Kent's  Com.  634. 

31.  When  is  a  factor  or  broker  entitled  to  his  commissions  for  his 
services  f 

As  a  general  rule,  neither  has  a  right  to  his  commissions  un- 
til the  whole  service  is  performed  for  which  these  commissions 
are  given  as  compensation.     1  Pars,  on  Cont.  99. 

32.  What  is  necessary  to  the  validity  of  a  factor's  or  broker's 
claim  for  his  commissions  ? 

Neither  factor  nor  broker  can  have  any  valid  claim  for  his 
commissions  or  other  compensation,  unless  he  has  discharged  all 
the  duties  of  the  employment  which  he  has  undertaken  with 
proper  care  and  skill,  and  entire  fidelity.  And,  for  his  injurious 
default,  he  not  only  loses  his  claim,  but  the  principal  has  a  claim, 
for  .  damages.  1  Wait's  Law  &  Pr.  (5th  ed.)  431 ;  1  Pars,  on 
Cont.  '99,  100. 

33.  State  the  general  rule  as  to  the  liability  of  the  principal  for 
the  torts  of  his  agent  ? 

As  a  general  rule  a  principle  is  liable  for  such  wrongful  acts 
of  his  agent  as  are  committed  in  the  course  of  his  employment, 
and  for  the  benefit  of  his  principal,  although  no  express  com- 
mand or  privity  is  proven.  8  Wait's  Act.  &  Def.  66 ;  Moak's 
Underhill  on  Torts,  555. 

34.  Is  the  principal  liable  for  the  willful  acts  of  his  agent? 

If  the  act  was  done  within  the  general  scope  of  the  agency,  as 
a  means  of  accomplishing  the  object  of  the  agency,  and  to  fur- 
ther the  interesta  of  the  principal,  the  principal  will  be  liable. 
But  the  principi^^ill  not  be  liable  for  a  willful  act  of  an  agent 
which  is  wholly  foreign  to  the  business  in  which  the  agent  was 
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engaged,  and. which  the  principle  has  neither  authorized  nor  rati- 
fied. 1  Wait's  Act.  &  Def.  264,  266 ;  8  id.  56-57 ;  1  Wait's  Law 
&  Pr.  (5th  ed.)  439,  442;  2  Kent's  Com.  633,  note. 

35.  What  is  the  rule  of  liability  of  the  agent  to  his  principal? 
The   law  requires  that  the  agent  shall  possess   competent 

skill  and  knowledge  of  such  business  as  he  undertakes  to  per- 
form, that  he  act  with  diligence  in  matters  requiring  prompt 
action,  and  that  he  act  in  good  faith  toward  his  principal.  For 
the  want  of  such  good  faith,  skill  or  diligence  the  agent  will  be 
liable  to- his  principal  for  any  damages  which  may  result  to  him. 
1  Pars,  on  Cont.  85  ;  1  Wait's  Law  &  Pr.  (5th  ed.)  450. 

36.  May  the  principal  adopt  in  part  the  unauthorized  act  of  his 
agent  and  reject  the  rest  ? 

No.  The  adoption  of  the  agency  in  part  is  an  adoption  of 
the  whole,  on  the  ground  that  a  principal  is  not  permitted  to 
accept  and  confirm  so  much  of  a  contract,  made  by  one  purport- 
ing to  be  his  agent,  as  he  shall  think  beneficial  to  himself,  reject- 
ing the  remainder.  1  Pars,  on  Cont.  51 ;  8  Wait's  Act.  &  Def. 
42. 

37.  If  the  agent  does  a  different  business  from  that  he  was  au- 
thorized to  do,  although  more  advantageous  to  the  principal,  is  the 
latter  bound  thereby  f 

He  is  not,  because  the  agent  deviated  from  the  subject 
matter  of  his  instructions.     2  Kent's  Com.  620. 

38.  State  the  rule  as  to  the  extent  of  a  factor's  lien. 

A  factor  has  not  only  a  particular  lien  upon  the  goods  of 
his  principal  in  his  possession,  for  the  charges  arising  on  account 
of  them,  but  he  has  a  general  lien  for  the  balance  of  his  general 
account  arising  in  the  course  of  dealings  between  him  and  his 
principal ;  and  this  lien  extends  to  all  the  goods  of  the  principal 
in  his  hands  in  the  character  of  factor.  It  does  not  extend,  how- 
ever, to  a  collateral  debt,  not  growing  out  of  the  relationship  of 
principal  and  factor,  such  as  a  debt  due  for  rent,  etc.  1  Wait's 
Law  &  Pr.  (5th  ed.)  432  ;  2  Kent's  Com.  640. 

39.  An  agent,  in  selling  goods  for  his  principal,  makes  a  material 
misrepresentation  which  he  believes  to  be  true,  but  which  his  prin- 
cipal knows  to  be  false,  is  the  sale  a  valid  one? 

It  is  not ;  for  the  misrepresentation  of  the  agent  is  the  false- 
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hbod  of  the  principal,  and  this  is  sufficient  to  avoid,  the  sale.     1 
Pars,  on  Cont.  61. 

40.  Should  an  action  upon  a  contract,  made  hy  an  agent  in  his 
own  name  for  an  undisclosed  principal,  he  brought  hy  the  principal 
or  hy  the  agent  f 

If  the  contract  is  not  under  seal  either  the  principal  or  the 
agent  may  sue  upon  it  whether  the  agent  described  himself  as 
agent  in  the  contract  or  not.  But  if  the  contract  is  under  seal, 
and  executed  by  the  agent  in  his  own  name,  he  only  can  main- 
tain an  action  upon  it.     8  Wait's  Act.  &  Def.  59. 

41.  In  what  various  ways  may  the  authority  of  an  agent  he 
terminated  ? 

It  may  terminate  with  the  death  of  the  agent ;  by  the  lim- 
itation of  the  power  to  a  particular  period  of  time  ;  by  the  ex- 
ecution of  the  business  which  the  agent  was  constituted  to  per- 
form ;  by  a  change  in  the  state  or  condition  of  the  principal ;  by 
his  express  revocation  of  the  power,  and  by  his  death.  An 
ordinary  agency  is  terminated  by  the  death  of  the  principal,  as 
to  all  persons  who  have  notice  of  it.  1  Wait's  Law  &  Pr.  (5th 
ed.)  463 ;  2  Kent's  Com.  643 ;  8  Wait's  Act.  &  Def.  45-47. 

42.  May  the  principal  revoke  the  authority  of  an  agent  at  any 
time  f 

He  may  at  any  time  prior  to  the  completion  of  any  contract 
or  the  performance  of  any  particular  acts  by  the  agent,  unless 
the  authority  is  coupled  with  an  interest,  or  given  for  a  valuable 
consideration.  1  Pars  on  Cont.  69,  70 ;  1  Wait's  Law  &  Pr. 
(;5th  ed.)  464 ;  2  Wait's  Act.  &  Def.  289. 

43.  Is  it  necessary  that  the  agent  should  he  notified  of  the  revo- 
cation of  his  authority  ? 

Yes;  for  until  such  notice  is  given  the  acts  of  the  agent 
will  be  binding  upon  the  principal.  1  Wait's  Law  &  Pr.  (5th 
ed.)  464. 

44.  Will  the  lunacy  of  a  principal  operate  to  revoke  the  author- 
ity of  an  agent  ? 

It  will ;  but  the  lunacy  must  be  clearly  established  before 
it  can  have  any  such  effect.  2  Kent's  Com.  645  ;  1  Wait's  Act. 
&  Def.  290 ;  8  id.  46. 
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45.  Does  the  death  of  the  principal  operate,  in  every  case,  as  a 
revocation  of  the  agency  ? 

No  ;  for  if  the  agency  is  coupled  with  an  interest  vested  in 
the  agent,  it  survives,  and  the  agent  may  do  all  that  is  necessary 
to  realize  his  interest  and  make  it  beneficial  to  himself.  1  Pars, 
on  Cent.  72 ;  8  Wait's  Act.  &  Def.  46. 

46.  What  must  be  the  nature  of  the  interest  which  will  authorize 
the  execution  of  a  power  after  the  death  of  the  principal? 

It  must  be  an  interest  in  the  thing  itself  which  is  the  sub- 
ject of  the  power,  and  not  in  the  proceeds  or  avails  of  such  thing. 
1  Wait's  Law  &  Pr.  (5th  ed.)  464 ;  8  Wait's  Act.  &  Def.  47. 
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CHAPTER  IX. 

PRINCIPAL  AND  SURETY. 

1.    What  constitutes  the  relation  of  principal  and  surety? 

This  relation  exists  when  oiie  person  undertakes  to  be  an- 
swerable for  the  payment  of  some  debt,  or  the  performance  of 
some  act  or  duty,  in  case  of  the  failure  of  another  person,  who  is 
himself  primarily  responsible  for  the  payment  of  such  debt  or 
the  performance  of  the  act  or  duty.  1  Wait's  Law  &  Pr.,  (5th 
ed.)  665 ;  2  Wait's  Act.  &  Def.  185 ;  Chitty  on  Cont.  499. 

3.  What  is  the  generally  recognized  definition  of  a  guaranty? 
A  guaranty  is  a  promise  to  answer  for  the  payment  of  some 
debt,  or  the  performance  of  some  duty  in  case  of  the  failure  of 
another  person  who  in  the  first  instance  is  liable  for  such  pay- 
ment or  performance.  Fell  on  Guar.  &  Sur.  1 ;  3  Kent's  Com. 
121 ;  Baylies  on  Sur.  &  Guar.  2. 

3.  Who  are  legally  capable  of  becoming  parties  to  contracts,  as 
sureties. 

Every  person,  who  is  legally  capable  of  making  valid  con- 
tracts of  any  kind,  may  become  liable  as  a  surety.  1  Wait's  Law 
&  Pr.,  (5th  ed.)  665. 

4.  Is  it  necessary  that  a  contract  of  suretyship  should  be  founded 
upon  a  consideration? 

It  is ;  and,  without  a  valid  legal  consideration,  such  contract 
cannot  be  enforced.  And  in  nearly  all  the  States  in  whioh  the 
statute  of  frauds  is  in  force,  the  agreement  must  be  in  writing, 
subscribed  by  the  surety,  and  the  contract  must  express  the 
consideration.  In  New  York  the  consideration  need  not  be  ex- 
pressed. 3  Kent's  Com.  121 ;  Brandt  on  Sur.  90 ;  Evansville 
Nat.  Bank  y.  Kaufman,  93  N.  Y.  273. 
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5.  In  what  cases  must  there  be  a  new  and  distinct  consideration 
to  sustain  a  guaranty  ? 

If  the  original  debt  or  obligation  is  already  incurred  or  under- 
taken previous  to  the  collateral  undertaking,  then  there  must  be 
a  new  and  distinct  consideration  to  sustain  the  guaranty.  But  if 
the  original  debt  or  obligation  be  founded  upon  a  good  consider- 
ation, and  at  the  time  when  it  is  incurred  or  undertaken,  or 
before  that  time,  the  guaranty  is  given  and  received,  and  enters 
into  the  inducement  for  giving  credit  or  supplying  goods,  then 
the  consideration  for  which  the  original  debt  is  incurred  is  re- 
garded as  a  consideration  also  for  the  guaranty.  2  Pars,  on  Cont. 
7  ;  3  Kent's  Com.  122  ;  5  Wait's  Act.  &  Del  188  ;  Baylies  on 
Sur.  &  Guar.  53,  56. 

6.  State  some  of  the  ways  in  which  a  surety  may  he   discharged 
from  liability  ? 

1.  By  a  valid  agreement  on  the  part  of  the  creditor,  based 
upon  a  valuable  consideration,  extending  the  time  of  the  pay- 
ment of  the  debt  of  the  principal  for  a  definite  time  without  the 
assent  of  the  surety ;  2.  By  the  failure  of  the  creditor  to  proceed 
to  collect  his  debt  of  the  principal  when  solvent  at  the  request  of 
the  surety,  and  the  subsequent  insolvency  of  the  principal ;  3.  By 
the  voluntary  surrender  by  the  -creditor  to  the  principal  without 
the  assent  of  the  surety,  of  a  lien  or  property  given  by  the  prin- 
cipal to  the  creditor  as  security  for  the  debt ;  4.  By  alteration  of 
the  principal's  contract  without  the  consent  of  the  surety ;  5.  By 
a  tender  of  the  amount  of  the  debt  by  the  principal  or  surety  ;  6. 
By  the  payment  of  the  debt ;  7.  By  the  discharge  of  the  princi- 
pal. 5  Wait's  Act.'  &  Def.  226,  247  ;  8  id.  446,  a48  ;  Baylies  on 
Sur.  &  Guar.  219,  292;  1  Wait's  Law  &  Pr.  (5th  ed.)   671.  677. 

7.  What  effect  will  fraud  have  upon  a  contract  of  this  kind  ? 

If  any  fraud  exists  in  the  consideration  of  the  contract,  or  in 
the  circumstances  which  induced  it,  the  contract  is  wholly  void, 
and  the  surety  is  thereby  discharged  from  all  liability.  2  Pars, 
on  Cont.  7 ;  Baylies  on  Sur.  &  Guar.  214. 

8.  Within  what'limits  is  the  responsibility  of  a  surety  confined? 
The  responsibility  of  a  surety  is  strictly  confined  within  the 

clear  and  absolute  terms  and  meaning  of  his  •undertaking,  and 
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presumptions  and  equities  are  never  allowed  to  enlarge,  or  in  any 
degree  to  change  the  legal  obligations  he  has  assumed.  1  Wait's 
Law  &  Pr.  667  ;  3  Kent's  Com.  124. 

9.  Suppose  a  person  proposes  to  a  creditor  to  become  surety  for 
another,  hut  makes  it  a  condition  that  he  is  to  be  notified  by  the  cred- 
itor if  accepted,  will  the  surety  be  hound  notwithstanding  no  notice 
of  acceptance  has  been  given  by  the  creditor  f 

He  will  not,  because  in  this  case  there  is  no  contract  until 
the  notice  is  given.     1  Wait's  Law  &  Pr.  667-668. 

10.  If  a  person  writes  a  letter  to  another,  and  promises  to  in- 
demnify him  if  he  will  sell  goods  to  a  third  person,  is  such  a  promr 
ise  binding  without  any  notice  of  acceptance  f 

It  is,  and  if  the  goods  are  furnished  the  surety  is  liable. 
When  the  offer  made  is  in  the  nature  of  a  request  to  sell  goods 
or  of  a  promise  to  pay  for  them  if  sold  by  the  creditor,  then  no 
notice  is  necessary.     1  Wait's  Law  &  Pr.  668. 

11.  Suppose  a  creditor  delays  the  prosecution  of  his  demand 
against  the  principal  debtor,  will  this  delay  have  the  effect  to  dis- 
charge the  surety  f 

As  a  general  rule,  mere  delay  on  the  part  of  the  creditor 
will  not  discharge  the  surety ;  but  if  a  creditor  delays,  neglects 
or  refuses  to  collect  his  demand  of  a  solvent  principal,  after  a 
request  by  the  surety  that  it  shall  be  done,  and  the  principal 
subsequently  becomes  insolvent,  this  will  discharge  the  surety. 
2  Pars,  on  Cont.  23 ;  1  Wait's  Law  &  Pr.  672. 

12.  If  a  creditor,  upon  a  good  consideration,  enters  into  an 
agreement  with  the  principal  debtor,  without  the  consent  of  the 
surety,  extending  the  time  of  payment  of  the  principalis  debt  for  a 
definite  time,  but  reserving  the  creditor's  remedies  against  the  surety, 
will  this  discharge  the  surety  ? 

It  will  not.     1  Wait's  Law  &  Pr.  (5th  ed.)  676. 

13.  Will  a  mere  voluntary  promise,  or  an  agreement  without  any 
consideration  to  extend  the  time  of  payment,  be  sufficient  to  dis- 
charge the  surety  ? 

It  will  not,  because  such  agreement  is  not  binding,  and  does 
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not  prevent  immediate  proceedings  upon  the  debt  due  from  the 
principal.     1  Wait's  Law  &  Pr.  (5th  ed.)  676. 

14.  Suppose  a  creditor  agrees  with  the  principal  debtor,  without 
the  consent  of  a  surety,  to  extend  the  time  of  payment  of  the  debt 
for  a  usurious  consideration  paid  at  the  time,  will  this  agreement 

discharge  the  surety  ? 

It  will,  for  the  usurer  is  not  allowed  to  show  that  an  obli- 
gation which  he  has  taken  in  satisfaction  of  a  prior  demand,  is 
usurious  and  therefore  void  in  order  to  avoid  the  effect  of  such 
obligation  as  a  satisfaction  of  the  prior  demand.  1  Wait's  Law 
&  Pr.  (5th  ed.)  674. 

15.  When  may  the  surety  recover  of  the  principal  ?    , 

A  surety  cannot  recover  of  the  principal  until  he  has  paid 
the  demand  in  money,  or  has  in  some  other  manner  satisfied 
the  indebtedness.     1  Wait's  Law  &  Pr.  (5th  ed.)  677 ;  5  Wait's 
Act.  &  Def.  204 ;  8  id.  445. 

16.  Suppose  that  several  sureties  sign  a  note  of  the  principal  at 
his  request,  at  different  times,  without  communication  with  each 
other,  and  the  principal  fails,  in  what  manner  are  the  sureties 
liable  f 

In  such  case  they  are  bound  to  contribute  equally  to  the 
payment  of  the  note  ;  and  where  the  first ,  of  such  sureties 
pays  the  whole  note,  he  may  recover  from  the  last  his  proportion 
of  the  amount  so  paid.  1  Wait's  Law  &  Pr.  (5th  ed.)  679, 
680. 

17.  Are  there  any  eases  in  which  a  surety  cannot  enforce  contri- 
bution from  his  co-sureties  ? 

There  are ;  as  where  one  person  verbally  agrees  to  indemnify 
another  from  loss  in  consequence  of  his  signing  a  written  obliga- 
tion, the  party  so  verbally  indemnifying  cannot  call  on  the  co- 
surety for  contribution.  So  when  one  surety  is  discharged,  pur- 
suant to  a  bankrupt  law,  from  his  obligation  to  answer  for  the 
demand  against  the  principal,  he  is  not  liable  to  his  co-surety  for 
contribution.     1  Wait's  Law  &  Pr.  (5th  ed.)  680. 

18.  A  party  signs  a  note  'as  the  surety  of  another,  and  subse- 
quently a  third  person  affixes  his  name  also  as  maker,  adding  to  his 

10 
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signature  the  words  '■^  surety  for  the  above  parties^  Can  the  first 
surety,  in  case  he  pays  the  note,  compel  contribution  against  the 
second  surety  f 

He  cannot,  unless  it  is  made  satisfactorily  to  appear  that 
the  second  surety  intended  to  place  himself  in  the  relation  of 
co-surety  with  the  first  surety.  1  Wait's  Law  &  Pr.  (5th  ed.) 
680. 

19.  When  may  a  surety  in  a  bond,  conditioned  for  the  honest  and 
faithful  performance  by  his  principal  of  a  contract  for  employment, 
revoke  his  obligation  and  terminate  his  future  liability  by  notice  to 
the  employer  that  he  will  be  no  longer  bound  ? 

1.  Where  the  guaranteed  contract  has  no  definite  time  to 
run.  2.  Where  it  has  a  definite  time  to  run,  but  the  principal 
has  so  violated  it  and  is  so  in  default  that  the  employer  may 
safely  and  lawfully  terminate  it  on  account  of  the  breach.  Emery 
V.  Baltz,  94  N.  Y.  408. 

20-  Will  a  mere  surety  for  a  debt  be  bound  by  a  judgment  ren- 
dered in  a  suit  between  his  principal  and  the  creditor  f 

He  will  not,  even  though  the  suit  was  conducted  exclusively 
by  the  surety  as  the  agent  of  the  principal.  1  Wait's  Law  &  Pr. 
(5th  ed.)  683,  684. 

21.  Are  there  any  exceptions  to  the  general  rule  that,  where  the 
principal  is  not  liable,  neither  is  the  surety  liable  f 

Yes,  a  surety  for  an  infant  will  be  liable  on  his  contract, 
although  the  infant  has  a  legal  right  to  avail  himself  of  infancy 
as  a  defense.  1  Wait's  Act.  &  Def.  185  ;  3  Kent's  Com.  124, 
note  e.  ^ 

22.  What  is  the  nature  of  the  contract  created  by  the  indorsement 
on  the  bach  of  a  note  of  the  words  "  I  hereby  guarantee  the  collec- 
tion of  the  within  note  "  f 

It  is  an  undertaking  on  the  part  of  the  guarantor  to  pay  the 
sum  secured  by  the  note  provided  the  maker  of  the  note  is  pros- 
ecuted to  judgment  and  execution  with  due  diligence,  and  the 
money  due  on  the  note  cannot  be  collected  of  him.  1  Wait's 
Law  &  Pr.  (5th  ed.)  687. 
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23.  If  an  absolute  guw-aKty^nf  puyment  is  indorsed  up«n  a  note, 
is  it  necessary,  before  bringing  suit  upon  the  guaranty,  to  exhaust 
the  legal  remedies  against  the  maker  of  the  note? 

It  is  not.     1  Wait's  Law  &  Pr.  (5th  ed.)  688. 

24.  What  is  the  general  rule  as  to  the  construction  of  guaranties  ? 
The  court  will  give  the  instrument  that  construction  which 

will  accord  with  the  apparent  intention  of  the  parties  in  con- 
formity with  the  rule  governing  the  construction  of  contracts 
generally.     Baylies  on  Sur.  &  Guar.  111. 

25.  How  is  the  intention  of  the  parties  determined  where  the 
language  of  the  guaranty  is  ambiguous  and  does  not  furnish  con,- 
elusive  evidence  of  its  meaning  f 

The  court  will  look  at  all  the  cii'cumstances  surrounding  the 
case  and  arrive  at  the  intention  of  the  parties  from  these  sources 
of  information.     Brandt  on  Sur.  106 ;  Fell  on  Guar.  43. 

26.  What  is  the  nature  of  a  general  lettet  of  credit  ? 

A  general  letter  of  credit  is  addressed  to  and  invites  peciple 
generally  to  advance  money,  give  credit,  or  sell  property  in 
reliance  upon  it ;  and  when  this  has  been  done,  the  contract  is 
complete,  and  the  person  advancing  the  money,  giving  the  credit, 
or  selling  the  property,  becomes  a  party  to  it  and  may  enforce  it 
for  his  own  benefit.     Baylies  on  Sur.  &  Guar.  10,  11. 

27.  Is  a  promise  of  guaranty  revokable  ? 

A  promise  of  guaranty  may  be  revoked  at  the  pleasure  of 
the  guarantor,  by  sufficient  notice,  unless  it  be  made  to  cover 
some  specific  transaction  which  is  not  yet  exhausted,  or  unless  it 
be  founded  upon  a  continuing  consideration,  the  benefit  of  which 
the  guarantor  cannot  or  does  not  renounce.  2  Pars,  on  Cont.  30. 

28.  What  is  the  effect  in  equity  of  a  conveyance  by  a  mortgagor 
of  the  mortgaged  premises  subject  to  the  mortgage  ? 

As  between  the  mortgagor  and  his  grantee  the  land  is  made 
the  primary  fund  for  the  payment  of  the  mortgage  debt  to  the 
exoneration  of  the  mortgagor  from  personal  liability  on  his  bond. 
The  land  is  treated  as  the  principal  debtor,  and  the  mortgagor 
as  surety  for  the  mortgage  debt.     Baylies  on  Sur.  &  Guar.  494. 
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CHAPTER  X. 
PARTNERSHIPS. 

1.  What  is  a  partnership  ? 

It  is  the  relation  growing  out  of  a  voluntary  contract  be- 
tween two  or  more  competent  persons  to  place  their  money, 
effects,  labor  and  skill,  or  some  or  all  of  them,  in  lawful  com- 
merce or  business,  and  to  divide  the  profit  and  bear  the  loss  in 
certain  proportions.  3  Kent's  Com.  23 ;  1  Wait's  Law  &  Pr. 
(5th  ed.)  503 ;  Story  on  Part.  §  2 ;  CoUyer  on  Part.  §  3. 

2.  What  are  the  general  divisions  of  partnerships? 
Partnerships  are  either  general  or  limited.     They  may  be 

general  in  the  sense  of  extending  to  the  entire  business  carried 
on  by  the  partners,  or  they  may  be  general  in  respect  to  the 
common  or  general  liability  of  all  the  members  thereof  for  the 
partnership  debts.  They  may  be  limited  in  respect  to  the  ex- 
tent or  number  of  transactions  to  which  they  extend,  or  they 
may  be  limited  in  respect  to  the  liability  of  some  one  or  more  of 
the  partners  for  the  partnership  debts.  1  Wait's  Law  &  Pr. 
(5th  ed.)  516,  522. 

3.  Wh,o  are  "  ostensible  partners  ? 

Ostensible  partners  are  those  whose  names  appear  to  the 
world  as  those  of  partners.     1  Wait's  Law  &  Pr.  (5th  ed.)  503. 

4.  Who  are  nominal  partners  ?  '' 
A  nominal  partner  is  an  ostensible  partner  having  no  inter- 
est in  the  firm.  1  Pars,  on  Cont.  171 ;  1  Wait's  Law  &  Pr.  (5th 
ed.)  503. 

5.  Who  are  special  partners  ? 

A  special  partner  is  one  whose/( liability  for  the  partnership 
debts  is  measured  by  the  amount  of  cash  contributed  by  him  to 
the  common  stock,  and  who  though  known  to  the  world  as  hav- 
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ing  a  limited  interest  in  the  partnership,  takes  no  part  in  the 
transaction  of  its  business.  Special  partners  'are  unknown  to 
the  common  law  and  have  no  existence,  as  such,  independent  of 
some  statute.     1  Wait's  Law  &  Pr.  (5th  ed.)  522. 

6.    Who  are  "  dormant  "  or  "  secret "  partners  ? 

A  ^tenant  partner  is  one  whose  name  and  transactions  as 
a  partner  are^rofessedly'  concealed  from  the  world ;  and  when 
actually  unkrmun,  is  SOTBetimes  called  a  secret  partner.  1  Wait's 
Law  &  Pr.  503 ;  1  ]^^^.«on  Cont.  167;  1  Wait's  Act.  &  Def.  114. 

1 .  If  A  and  B,  by  Joint  pitrchase,  become  joint  owners  of  certain 
properti/,  will  such  purchase  and  ownership  create  a  partnership 
in  respect  to  the  property? 

It  will  not.  It  may  create  a  tenancy  in  common,  but  not  a 
partnership.     1  Wait's  Law  &  Pr.  (5th  ed.)  504. 

8.  What  would  be  necessary  to  create  a  partnership  among  such 
tenants  in  common  f 

It  would  be  necessary  for  the  parties  to  agree  to  join  in 
making  some  disposition  of  the  property  which  would  be  likely 
to  result  in  loss  or  gain,  and  to  further  agree  to  share  such  profit 
or  loss  between  themselves.  A  partnership  would  be  created 
by  and  at  the  time  of  such  agreement.  _  1  Wait's  Law  &  Pr. 
(5th  ed.)  504. 

9.  If  two  railroad  corporations,  engaged  in  operating  ttvo  dis- 
tinct but  continuous  lines  of  road,  enter  into  a  contract  in  which  it 
is  agreed  that  each  shall  operate  its  own  line  at  its  own  expense  ; 
that  each  shall  be  entitled  to  receive  money  for  the  transportation 
of  freight  or  passengers  over  the  entire  road,  or  any  part  of  the 
same  ;  and  that  the  money  so  received  shall  be  divided  between 
them  at  stated  intervals  in  proportion  to  the  distance  which  each 
has  respectively  transported  freight  or  passengers,  the  party  found 
to  have  received  more  than  his  share  paying  over  the  balance  at 
each  settlement,  will  such  contract  constitute  a  partnership  between 
the  two  corpofations  ? 

It  will  not.  To  constitute  parties  partners,  as  between 
themselves,  there  must  be  an  interest  in  the  profits  as  profits. 
Each  party  must,  by  the  agreemeut,  participate  in  some  way  in 
the  losses  as  well  as  in  the  profits,  and  a  mere  agreement   to 
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divide  the  gross  earnings,  as  in  tlie  case  stated,  will  not   consti-' 
tute  the  parties  to  it  partners.     1  Wait's  Law  &  Pr.   (5th  ed.) 
507 ;  5  Wait's  Act.  &  Def.  109,  110. 

10-    What-  is  the  usual  test  of  a  partnership  ? 

Participation  in  profits  and  losses.  8  Wait's  Act.  &  Def.  431. 

11.  Will  the  fact  that  an  agent,  employed  to  sell  goods  for  a 
mercantile  house,  receives  as  compensation  for  his  services  one- 
fourth  of  the  profits  arising  out  of  the  purchase  and  sale  of  such 
goods,  render  him  liable  to  third  parties  as  a  partner  in  the 
business  ? 

It  will  not.  3  Kent's  Com.  33 ;  1  Pars,  on  Cont.  160  ;  5 
Wait's  Act.  &  Dtef.  Ill ;  8  id.  433. 

12-  If  the  owner  of  a  farm  lets  it  "  on  shares"  to  A,  and  is  to 
receive  a  given  proportion  of  the  crops  raised  as  a  compensation 
for  the  land,  while  A  is  to  receive  the  balance  for  his  labor,  will 
the  existence  of  this  relation  between  the  parties  create  a  partner- 
ship ? 

It  will  not.  The  relation  of  the  parties  is  not  that  of  part- 
ners, but  of  tenants  in  common.  1  Wait's  Law  &  Pr.  (5th  ed.) 
613,  514 ;  8  Wait's  Act.  &  Def.  432. 

13.  -Zw  the  absence  of  any  agreement,  what  will  be  the  presump- 
tion of  law  in  respect  to  the  apportionment  of  the  profits'  and 
losses  of  the  partnership  business  f 

In  the  absence  of  any  agreement,  the  law  will  presume  that 
the  profits  are  to  be  equally  divided  and  the  losses .  equally 
borne.  1  Wait's  Law  &  Pr.  516;  Collyeron  Part.,  §367,  note-; 
8  Wait's  Act.  &  Def.  436. 

14.  Upon  what  principle  are  secret  and  dormant  partners  held 
responsible  to  the  creditors  of  the  firm  ? 

Upon  the  theory  that,  having  participated  in  the  profits  of 
the  partnership,  they  had  by  so  much  diminished  the  assets  of 
the  firm  and  reduced  the  fund  to  which  the  creditors  were  en- 
titled to  look  for  the  payment  of  their  claims.  1  Wait's  Law 
&  Pr.  (5th  ed.)  509. 

15.  If  A,  after  having  been  for  many  years  known  as  a  member 
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of  the  firm  of  A,  B  and  C,  retires  from  the  firm  without  giving 
public  notice  of  his  retirement,  can  he  be  held  liable  for  debts  of 
the  firm  subsequently  contracted  ? 

He  will  be  liable  to  persons  knowing  of  his  former  con- 
nection with  the  firm  and  ignorant  of  his  retirement.  .  The  fact 
that  his  name  had  never  been  used  in  the  firm  will  not  alter  his 
liability ;  but  a  retiring  partner  will  not  be  liable  for  such  debts 
of  the  remaining  partners  as  are  contracted  under  a  new  firm 
name  assumed  subsequent  to  his  retirement.  1  Wait's  Law  & 
Pr.  (5th  ed.)  648 ;  1  Pars,  on  Cont.  170. 

16.  What  is  the  nature  and  extent  of  the  interest  of  each  part- 
ner in  the  partnership  property  ? 

Partners  are  joint  tenants  in  the  partnership  property ;  but 
without  the  right  of  survivorship.  Until  a  balance  of  account 
is  struck  no  partner  has  an  exclusive  right  to  any  part  of  the 
joint-stock.  His  interest  is  limited  to  his  share  in  the  surplus, 
after  the  partnership  accounts  are  settled  and  all  just  claims 
satisfied.     1  Wait's  Law  &  Pr.  (5th  ed.)  521. 

17.  Can  a  person  become  a  special  partner  in  the  banking  or 
insurance  business,  and  limit  his  liability  to  the  amount  of  cash 
capital  paid  in,  by  following  strictly  the  requirements  of  the 
statutes  creating  limited  partnerships? 

He  cannot.  A  banking  or  insurance  business  cannot  be 
carried  on  by  a  limited  partnership  having  special  partners.  1 
Wait's  Law  &  Pr.  (5th  ed.)  522. 

18.  What  is  the  measure  of  the  liability  of  the  members  of  a 
joint-stock  company  for  the  debts  of  the  concern? 

They  are  liable  for  the  entire  debts  of  the  concern  in  the 
same  manner  and  to  the  same  extent  as  in  an  ordinary  partner- 
ship.    1  Wait  s  Law  &  Pr.  (5th  ed.)  526. 

19.  W'hat  is  the  general  rule  as  to  the  power  of  one  partner  to 
hind  the  firm  by  a  contract  relating  to  the  business  of  the  firm  ? 

Each  partner  is  presumed  to  be  the  agent  of  all  in  making 
a  contract  which  is  within  the  scope  of  the  partnership  business, 
and  his  contract  is  the  contract  of  the  firm  and  binding  on  the 
firm,  although  it  may  violate  some  private  understanding  of  the 
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partners  as  to  the  powers  of  each.  3  Kent's  Com.  40,  41  ;  1  Pars, 
on  Cont.  174  ;  5  "Wait's  Act.  &  Def.  106, 126  ;  8  id.  433 ;  1  Wait's 
Law  &  Pr.  (5th  ed.)  529. 

20.  How  far  will  a  confession  of  judgment  hy  one  partner  he 
binding  on  the  members  of  the  partnership  ? 

It  will  not  be  binding  on  any  partner  except  the  partner 
making  it.     1  Wait's  Law  &  Pr.  (5th  Ed.)  536. 

21.  Can  one  partner  make  a  valid  sale,  and  transfer  of  all  the 
copartnership  effects,  in  payment  of  a  debt  to  the  creditor  of  the 
firm,  without  the  knowledge  or  consent  of  his  copartner  ? 

He  can,  if  the  sale  and  transfer  be  not  tainted  with  fraud. 
3  Kent's  Com.  46 ;  1  Pars,  on  Cont.  178 ;  1  Wait's  Law  &  Pr. 
538 ;  8  Wait's  Act.  &  Def.  435. 

22.  What  is  the  extent  of  the  liability  of  the  members  of  a  part- 
nership for  the  partnership  debt  ? 

If  the  debt  is  contracted  or  the  liability  incurred  in  the  or- 
dinary course  of  business  all  the  members  are  equally  liable  for 
its  discharge  ;  and  each  partner  is  liable  for  the  whole  debt  .in 
case  of  the  inability  of  the  others  to  pay  their  just  proportion.  1 
Wait's  Law  &  Pr.  (5th  ed.)  540. 

23.  Whom  would  you  join  as  defendants  in  an  action  on  a  breach 
of  a  contract  of  warranty  in  the  sale  of  partnership  property  where 
the  warranty  was  given  by  one  partner  only  ? 

The  action  may  be  maintained  against  all  the  partners 
jointly,  or  it  may  be  maintained  against  the  partner  alone  who 
made  the  contract  of  warranty.  1  Wait's  Law  &  Pr.  (5th  ed.) 
541,  542. 

24.  Sow  may  a  partnership  be  dissolved  f 

The  manner  of  dissolution  may  depend  on  the  terms  of  the 
contract  which  created  the  partnership.  It- may  be  dissolved,  1. 
By  the  expiration  of  the  time  fixed  for  the  continuance  of  the 
partnership ;  or  2.  By  the  completion  of  the  business  for  which 
the"^  partnership  was  created  ;  or  3.  By  the  death  of  one  or  more 
of  the  partners ;  or  4.  By  the  bankruptcy  of  one  or  all  of  them  ; 
or  5.  By  the  sale  or  assignment  of  all  the  interest  of  a  partner 
in  the  partnership  property ;  or  6.     Where  there  has  been  no 
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time  fixed  for  the  dissolution  of  a  general  trading  partnership, 
it  may  be  dissolved  at  the  option  of  any  partner  by  due  notice  to 
the  other  partners.  CoUyer  on  Part.,  §§  109,  119;  1  Pars,  on 
Cont.  194-199 ;  8  Wait's  Act.  &  Def.  437 

25.  What  is  the  effect  of  a  dissolution  of  a  partnership  on  the 
rights  and  liabilities  of  the  partners  ? 

Upon  the  dissolution  of  the  partnership,  all  the  partners 
become  tenants  in  common  in  the  partnership  property  and 
effects ;  the  power  of  any  partner  to  bind  the  firm  by  acts  or 
agreements  ceases;  and  the  use  of  the  .partnership  property  is 
limited  to  transactions  necessary  to  the  winding  up  of  the  affairs 
of  the  concern.  1  "Wait's  Law  &  Pr.  545  ;  Collyer  on  Part., 
§  545 ;  1  Pars,  on  Cont.  194. 

26.  After  the  dissolution  of  a  partnership  one  of  the  former 
members  of  the  firm  executed  and  delivered  to  a  creditor  of  the  firm 
a  promissory  note  in  the  firm  name,  for  the  purpose  of  reviving  a 
debt  barred  by  the  statute  of  limitations.  Can  the  creditor  recover 
as  against  the  partnership  in  an  action  on  the  note  or  on  the  original 
obligation  f 

He  cannot.  No  partner  has  the  power,  after  the  dissolution 
of  the  partnership,  to  revive  a  partnership  debt  barred  by  the 
statute  of  limitations,  or  to  bind  the  other  partners  by  a  note 
even  when  given  for  the  purpose  of  providing  for  a  debt  due  from 
the  former  firm.     1  Wait's  Law  &  Pr.  546  ;  3  Kent's  Com.  50. 

27.  One  of  the  members  of  a  solvent  firm  made  a  bona  fide  sale 
of  all  his  interest  in  the  partnership  property  to  his  copartner,  who 
assumed  all  the  debts  of  the.  firm.  The  purchasing  partner  subse- 
quently became  insolvent.  Are  the  creditors  of  the  firm  entitled  to 
any  preference  over^  the  individual  creditors  of  the  purchasing 
partner  in  the  application  of  the  former  partnership  property  to  the 
payment  of  debts  ? 

They  are  not.     8  Wait's  Act.  &  Def.  443. 

28.  Sow  is  real  property  purchased  with  partnership  funds  for 
partnership  purposes  regarded  in  equity  f 

It  is  regarded  as  personalty  so  far  as  it  is  necessary  for  the 
payment  of  partnership  debts  and  the  adjustment  of  the  equities 
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between  the  copartners.     8  Wait's  Act.  &  Def.  436 ;  5  id.  119, 
120. 

29.  Would  the  rule  he  the  same  if  the  legal  title  to  the  real  prop- 
erty was  in  one  of  the  partners  only  ? 

It  would ;  and'  its  real  character  as  partnership  property 
could  be  shown  by  parol.     5  Wait's  Act.  &  Def.  120 ;  8  id.  436. 

30.  If  a  'partner  holding  the  legal  title  to  lands  purchased  with 
partnership  funds  for  partnership  use,  dies,  leaving  a  widow,  is  she 
entitled  to  dower  in  such  lands  ? 

She  is  not,  if  the  property  is  needed  for  the  payment  of 
partnership  debts.  But  she  is  entitled  to  dower  in  any  surplus 
remaining  after  such  payment.     8  Wait's  Act.  &  Def.  436. 

31.  If  one  partner  in  the  transaction  of  the  partnership  business 
is  guilty  of  a  fraud  by  which  a  third  person  sustains  damage,  are 
the  other  members  of  the  firm  responsible  for  the  wrongful  act  ? 

They  are.  1  Wait's  Law  &  Pr.  (5th  ed.)  540  ;  Moak's 
Underbill  on  Torts,  558,  559. 

32.  A  and  B  are  partners  in  trade;  A  improperly  uses  the 
partnership  name  by  making  a  promissory  note  in  the-  name  of  the 
firm,  which  note  B  is  compelled  to  fay.  Has  B  any,  and  what, 
remedy  against  A  ? 

As  a  general  rule  partners  cannot  sue  one  another  at  law  ; 
but  the  case  given  is  an  exception,  and  B  may  recover  the 
money  from  A  as  money  paid  to  his  use.  1  Pars,  on  Cont.  164, 
note. 

f    33.    Can  an  action  at  law  bd  maintained  by  one  firm  against  an- 
other firm  having  a  partner  common  to  both  ? 

Formerly  such  an  action  could  not  be  maintained,  as  a 
person  was  not  allowed  to  sue  himself,  or  to  be  both  plaintiff  and 
defendant  in  the  same  action.  The  action  was,  however,  main- 
tained in  equity,  and  is  now  maintainable  since  the  abolition  of 
the  distinction  between  legal  and  equitable  actions  bv  the  Code. 
1  Wait's  Pr.  136  ;  1  Wait's  Law  &  Pr.  (5th  ed.)  554. 

34.  A  and  B  being  partners,  A  agrees  to  pay  to  B  a  certain  share 
out  of  his  profits  for  extra  services  rendered  for  the  firm.     Can  B 
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maintain  an  action  against  A  to  recover  the  amount  due  him  from 
A  under  this  agreement  ? 

As  a  general  rule  a  partner  is  entitled  to  no  compensation 
for  his  services  beyond  his  proper  share  of  the  profits  of  the  con- 
cern, although  he  may  perform  the  greater  part  of  the  work  of 
the  firm.  But  an  express  promise  by  one  partner  to  pay  out  of 
his  profits  a  certain  share  for  extra  services  rendered  by  another 
is  sufiScient  to  support  an  action  to  recover  the  amount  so  due. 
1  Wait's  Law  &  Pr.  (5th  ed.)527. 

35.    Who  are  necessary  defendants  in  an  action  against  a  limited 
partnership  ? 

The  general  partners  only.     1  Wait's  Pr.  (5th  ed.)  524. 
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CHAPTER  XL 

BAILMENT. 

1.  What  is  the  meaning  of  the  term  bailment  f 

The  acts  of  borrowing,  lending,  hiring  and  of  keeping  chat- 
tels, or  carrying  or  working  upon  them  for  another,  are  included 
in  the  term  ;  and  whatever  is  delivered  by  the  owner  to  another 
person,  in  any  of  the  ways  or  for  any  of  the  purposes  mentioned 
above,  is  bailed  to  him,  and  the  law  which  determines  the  rights 
and  duties  of  the  parties,  in  relation  to  the  property  and  to  each 
other,  is  the  law  of  bailments.  1  Wait's  Law  &  Pr.  (5th  ed.)  555 ; 
2  Pars,  on  Cont.  56  ;  1  Wait's  Act.  &  Def.  494. 

2.  Explain  the  terms,  bailor  and  bailee. 

A  bailor  is  one  who  delivers  chattels  to  another,  for  some 
purpose,  and  upon  an  express  or  implied  contract.  A  bailee  is  a 
party  to  whom  chattels  are  delivered,  for  some  purpose,  and  also 
upon  an  express  or  implied  contract.  1  Wait's  Law  &  Pr.  555  ; 
1  Wait's  Act.  &  Def.  494. 

3;    Giive  the  different  kinds  or  sorts  of  bailments,  as  classified  bif 
writers  on  the  subject  ? 

First.  Depositum,  which  is  a  mere  deposit  or  delivery,  with- 
out compensation  or  reward.  Second.  Mandatum,  or  gratuitous 
commission,  in  which  the  mandatory,  or  bailee,  agrees  to  do 
something  with  or  about  the  thing  bailed.  Third.  Commodatum, 
or  loan,  as  where  a  chattel  is  lent  to  a  bailee,  for  his  use,  without 
compensation,  and  is  to  be  itself  returned.  Fourth.  Pignus,  or 
pledge,  as  where  a  thing  is  bailed  to  a  creditor  as  a  security  for  a 
debt.  Fifth.  Locatio,  or  hiring  for  a  reward  or  compensation.  2 
Pars,  on  Cont.  89 ;  2  Kent's  Com.  558 ;  1  Wait's  Law  &  Pr.  556  ; 
1  Wait's  Act.  &  Def.  495. 
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4c.  What  is  the  general  rule  of  law  as  to  the  responsibility  of  a 
hailee  for  property  delivered  to  him  ? 

A  bailee  is,  in  all  cases,  responsible  for  the  property  delivered 
ti)  him,  but  the  degree  and  measure  of  this  responsibility  are  to 
be  determined  by  the  nature  of  the  contract  and  the  law  applica- 
ble to  the  agreement  made  ;  or  in  the  absence  of  an  express 
agreement,  then  to  such  as  is  implied  by  law,  from  the  circum- 
stances of  the  case.     1  Wait's  Law  &  Pr.  (5th  ed.)  555. 

5.  Into  how  many  and  what  classes  are  bailees  distributed, 
as  regards  the  degree  of  care  which  the  law  requires  them  to  ex- 
ercise ? 

They  are  usually  distributed  into  three  general  classes.  The 
first  is  when  the  bailment  is  for  the  benefit  of  the  bailor  alone, 
and  in  this  class  but  slight  care  is  required  of  the  bailee,  and  he 
is  not  responsible  except  for  gross  negligence.  The  second  is 
where  the  bailment  is  for  the  benefit  of  the  bailee  alone,  in  which 
the  greatest  care  is  requ.ired  of  him,  and  he  is  held  responsible 
for  slight  negligence.  The  third  is  where  the  bailment  is  for  the 
benefit  of  both  bailor  and  bailee,  in  which  class  ordinary  care  is 
required  of  the  bailee,  and  he  is  responsible  for  ordinary  neg- 
ligence. 2  Pars,  on  Cont.  88  ;  1  Wait's  Law  &  Pr.  (5th  ed.) 
556. 

6.  May  real  property  be  made  the  subject  of  bailment  ? 

No.  Personal  chattels,  or  movable  things,  which  are  capable 
of  being  delivered,  can  only  be  the  subject  of  deposit  or  bailment 
of  any  kind.     1  Wait's  Law  &  Pr.  557. 

7.  What  is  the  nature  of  a  deposit,  or  simple  bailment  f 

A  deposit,  or  simple  bailment,  is  a  mere  delivery  or  bailment 
of  goods  or  chattels  in  trust,  to  be  kept  for  the  bailor  by  the  bailee, 
and  re-delivered  on  demand ;  and  a  distinguishing  featui?e  of  the 
contract  is  that  the  keeping  is  gratuitous.  2  Kent's  Com.  560  ; 
1  Wait's  Law  &  Pr.  556  ;  2  Pars,  on  Cont.  90 ;  Story  on  Bailm. 
§  41 ;  Jones  on  Bailm.  36,  117  ;  2  Wait's  Act.  &  Def.  516. 

8.  Since  the  keeping  in  a  simple  bailment  is  gratuitous,  how,  then, 
can  the  law  imply,  or  the  parties-  make,  a  valid  contract  ? 

When  a  person  receives  the  property  into  his  custody,  and  ac- 
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tually  enters  upon  the  trust,  the  confidence  placed  in  him  and 
his  undertaking  will  raise  a  sufficient  consideration,  after  which 
he  is  bound  to  perform  his  agreement  and  execute  his  trust. 
JRutgers  v.  Lucet,  2  Johns.  Cas.  92. 

9.  May  one  be  made  a  depositary  against  his  will  ? 

No  ;  it  must  be  with  his  knowledge  and  consent,  for  no 
one  can  have  the  possession  of  another  man's  property  with  its 
accompanying  duties  and  responsibilities  forced  upon  him 
against  his  will.  Consent  may,  however,  in  some  cases  be 
implied  or  inferred.  1  Wait's  Law  &  Pr.  557  ;  2  Pars,  on 
Cont.  96. 

10.  Is  the  finder  of  lost  chattels,  money  or  other  lost  property, 
under  a  legal  obligation  to  take  them  into  his  custody  ? 

He  is  not ;  but  if  he  assumes  the  charge  of  them  the  law 
imposes  upon  him  the  duties  of  a  depositary,  and  gives  to  him  a 
special  property  in  them,  and  a  right  of  action  against  all  per- 
sons who  shall  injure,  take,  or  convert  the  same.  2  Pars,  on 
Cont.  96,  97. 

11.  What  degree  of  care  does  the  law  require  to  be  exercised  by 
a  depositary? 

In  general  he  is  bound  to  take  the  same  care  of  things  ac- 
cepted by  him  to  keep,  as  he  ordinarily  does  of  his  own  property. 
He  will  be  liable  to  make  compensation  to  the  owner,  if  the  goods 
are  stolen,  damaged  or  lost  by  reason  of  gross  negligence  in  the 
keeping  of  them,  but  he  is  not  responsible  for  common  neglect 
or  ordinary  casualties.  1  Wait's  Law  &  Pr.  (5th  ed.)  558  ;  2 
Kent's  Com.  560 ;  2  Wait's  Act.  &  Def.  519  ;  8  id.  225. 

1 2.  If  the  depositary  loses  his  own  goods  at  the  same  time  that 
he  loses  the  deposit  made  with  him,  will  he  be  relieved  of  his  liability 
to  the  bailor? 

The  question  of  liability  in  such  cases  is  not  to  be  deter- 
mined by  what  the  depositary  may  have  done  in  the  particular 
instance,  but  by  his  general  habits  and  character,  his  mode  of 
life,  and  the  degree  of  care  he  has  ordinarily  bestowed  upon  his 
own  property.  If  he  has  been  guilty  of  gross  negligence  he 
cannot  excuse  himself  from  liability  by  showing  that  he  lost  his 
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own  goods  at  the  same  time  that  he  lost  his  neighbors.  1  Wait's 
Law  &  Pr.  (5th  ed.)  559  ;  2  Wait's  Act.  &  Def.  520. 

13.  Suppose  one  selects  as  depositary  a  person  of  weak  intellect, 
or  a  child,  or  a  minor,  without  experience,  or  a  notoriously  idle  and 
careless  or  drunken  fellow,  can  such  bailor  he  charged  with  the  loss 
of  the  deposit  ? 

No ;  for  the  bailor  having  been  guilty  of  gross  negligence  in 
the  first  instance,  by  intrusting  property  to  a  person  of  whom  he 
knew  nothing,  and  into  whose  previous  habits  and  character  he 
did  not  trouble  himself  to  inquire,  has  no  ground,  either  in 
conscience  or  in  point  of  law,  to  charge  the  bailee  with  the  loss. 
2  Kent's  Com.  562  ;  1  Wait's  Law  &  Pr.  (5th  ed.)  560  ;  2  Wait's 
Act.  &  Def.  521. 

14.  Goods  are  bailed  by  A  to  £,  to  be  kept  by  the  latter,  and 
£  bails  them  to  0  who  uses  and  wastes  the  goods ;  does  0  incur 
any  liability,  and  to  whom  ? 

He  becomes  liable  to  A  for  the  loss  of  the  goods,  and  A 
may  maintain  an  action  against  him  for  the  recovery  of  com- 
pensation in  damages.     1  Wait's  Law  &  Pr.  (5th  ed.)  562. 

15.  May  the  depositary  make  use  of  the  deposit  for  his  own 
benefit  and  advantage  f 

As  a  general  rule  he  has  no  right  to  do  so,  and  if  he  does 
and  the  thing  is  lost  or  injured,  the  depositary  must  make  good 
the  loss ;  but  if  the  subject-matter  of  the  bailment  be  a  living 
animal,  as  for  example,  a  horse,  which  requires  air  or  exercise, 
the  bailee  has  an  implied  authority  from  the  owner,  to  use  it  to 
a  reasonable  extent,  and  is  under  an  implied  engagement  to  give 
it  proper  air  and  exercise.  1  Wait's  Law  &  Pr.  (5th  ed.)  562 ; 
2  Wait's  Act.  &  Def.  522  ;  2  Kent's  Com.  124  ;  Story  on  Bailm. 
§90. 

16.  Suppose  a  deposit  has  been  made  in  the  hands  of  a  bailee 
by  two  persons  jointly,  may  the  thing  deposited  be  demanded 
back  by  one  of  them  alone  ? 

No ;  where  a  deposit  is  made  by  several  depositors  neither 
of  them  can  legally  demand  a  return  of  the  property  without  the 
authority  of  all.    But  if  the  goods  be  deposited  by  one  of  several 
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joint  owners,  the  bailee  may  redeliver  them  to  the  party  making 
the  deposit.     1  Wait's  Law  &  Pr.  (5th  ed.)  564. 

17.  In  ease  the  depositor  turns  out  to  be  a  thief  and  to  have 
stolen  the  things  deposited,  to  whom  must  the  depositary  make 
restoration  ? 

In  this  case  the  depositary  must  restore  the  deposit  to  the  true 
owner,  if  he  appears.  And  when  the  true  owner  of  the  property 
reclaims  it,  or  if  the  property  is  taken  by  virtue  of  legal  process 
issued  against  the  depositor,  this  will  excuse  the  depositary  for 
his  omission  to  return.it.     1  Wait's  Law  &  Pr.  564. 

18.  When  goods  are  bailed,  to  be  delivered  by  the  bailee  on 
demand,  where  are  such  goods  deliverable  ? 

A  bailee  bound  to  deliver  goods  on  demand  discharges  his 
obligation  by  delivering  or  tendering  them  where  they  are,  or  at 
his  own  residence  or  place  of  business,  but  the  demand  may  be 
made  of  him  elsewhere.  2  Pars,  on  Cont.  94 ;  1  Wait's  Law  dc. 
Pr.  565. 

19.  In  what  condition  is  the  depositdry  bound  to  deliver  the 
thing  deposited? 

He  is  bound  to  deliver  it  as  it  was  when  received,  and  with 
it  all  its  increase  and  profits.  Thus,  where  he  has  taken  charge 
of  a  flock  of  sheep,  he  must  restore  the  wool  shorn  from  their 
backs  and  the  lambs  they  have  produced,  together  with  the  sheep 
themselves.  So,  if  the  profits,  produce  and  increase  of  the  de- 
posit are  of  a  perishable  nature,  such  as  milk,  eggs  and  butter, 
and  have  been  necessarily  sold,  the  proceeds  of  the  sale  must  be 
paid  to  the  depositor.  1  Wait's  Law  &  Pr.  564  ;  2  Pars,  on 
Cont.  94 ;  2  Kent's  Com.  567. 

20.  -Zf,  in  addition  to  assuming  the  mere  passive  custody  of 
the  thing  bailed,  the  bailee  or  depositary,  expressly  or  impliedly, 
undertakes  that  something  shall  be  done  to  it  gratuitously  for 
the  benefit  of  the  bailor,  is  the  nature  of  the  bailment  thereby 
changed ? 

It  is.  On  such  undertaking,  a  mere  naked  deposit  or  simple 
bailment  advanjjes  to  a  mandate,  and  the  bailee  becomes  clothed 
with  the  duties  and  the  implied  engagements  of  a  mandatary,  in 


Bailment.  161 

addition  to  tHose  of  a  mere  depositary  for  taking  care  and  custody. 
2  Pars,  on  Cont.  98 ;  1  Wait's  Law  &  Pr.  565 ;  2  Kent's  Com. 
568. 

21.  Where  a  man  promises  to  perform  work  upon  the  chattel 
of  another  gratuitously,  and  the  chattel  is  hailed  to  him  for  the 
purpose  expressed,  is  'he  under  a  legal  obligation  to  perform  the 
service  f 

Yes ;  for  liis  acceptance  of  the  possession  of  the  chattel  in 
execution  of  his  engagement  is  an  entering  on  the  work  and 
employment,  and  if,  after  having  accepted  such  possession,  and 
having  taken  the  chattel  away  with  him,  he  neglects  to  do  that 
which  he  promised  to  perform,  this  neglect  is  a  misfeasance  for 
which  he  will  be  held  responsible.  In  such  case  the  delivery 
and  acceptance  of  the  chattel  constitute  a  sufficient  consideration. 
1  Wait's  Law  &  Pr.  566 ;  2  Pars,  on  Cont.  99. 

22.  May  not  the  mandatary  revoke  his  promise  and  return  the 
■chattel,  and  thus  relieve  himself  from  liability  ? 

He  may,  if  he  does  so  without  delay,  and  before  his  accept- 
ance of  the  trust  and  his  failure  to  fulfill  it  have  occasioned  loss 
or  damage  to  the  mandator ;  but  if  such  revocation  will  place  the 
latter  in  a  worse  position  than  he  was  at  the  time  the  mandate 
was  accepted  and'  the  promise  made,  the  mandatary  cannot  law- 
fully withdraw  such  promise  and  refuse  to  execute  the  trust. 
1  Wait's  Law  &  Pr.  567. 

23.  Suppose  you  undertake  gratuitously  to  convey  money  or- goods 
from  one  place  to  another,  and  you  enter  upon  the  trust,  what  de- 
gree of  care  and  diligence  are  you  bound  to  exercise  in  the  execu- 
tion of  the  task  f  S&J 

I  will  be  answerable  for  the  same  degree  of  care  and  dilii 
gence  as  a  person  of  common  sense  and  common  prudence  might 
be  expected  to  exercise  in  the  conveyance  of  his  own  property. 
If,  through  my  negligence  or  mismanagement,  the  goods  are  lost 
or  stolen,  injured  or  spoiled,  the  owner  can  hold  me  responsible 
for  the  loss.  But  if  the  money  be  taken  from  me  by  forcible 
robbery,  without  any  default  on  my  part,  I  cannot  be  held  re- 
sponsible for  its  loss.     2  Kent's  Com.  569  ;  1  Wait's  Law  &  Pr. 

568 ;  4  Wait's  Act.  &  Def .  387. 
11 
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24.  If  a  chattel  he  hailed  to  a  workman  in  some  particular  craft 
or  trade,  to  he  repaired  gratuitously  for  the  henejit  of  the  mandator, 
will  the  mandatary  in  such  case  incur  any  liability  for  injuries 
caused  hy  unsJcillful  workmanship  ? 

He  will,  because  the  situation  and  profession  of  the  artisan 
in  such  a  case  naturally  imply  that  he  is  possessed  of  competent 
skill,  and  he  is  responsible  for  injuries  resulting  from  his  neglect 
to  use  it,  whether  he  is  or  is  not  to  be  paid  for  his  labor  and  pains. 
1  Wait's  Law  &  Pr.  568 ;  4  Wait's  Act.  &  Def .  387. 

25.  Suppose  a  person,  known  to  he  unskilled  in  the  particular 
work  or  employment  he  gratuitously  undertakes,  does  the  work,  at 
the  solicitation  of  a  friend,  with  such  ability  as  he  possesses,  will 
he  be  responsible  if  the  work  is  unskillfully  done  ? 

No.  In  such  case  he  will  stand  excused,  for  it  is  the  man- 
dator's own  folly  to  intrust  the  work  with  him,  and  the  party  en- 
gages for  no  more  than  a  reasonable   exertion  of  his  capacity. 

1  Wait's  Law  &  Pr.  669. 

Jk>26.  If  a  surgeon  should  undertake,  gratuitously,  to  attend  a 
wounded  person,  and  should  treat  him  improperly,  would  he  he- 
come  liable  for  the  improper  treatment? 

He  would,  because  his  profession  implied  skill  in  surgery. 

2  Kent's  Com.  572. 

27.  In  respect  to  the  custody  and  safe  keeping  of  the  chattel 
what  are  the  liabilities  of  the  mandatary  ? 

In  this  respect  he  is  clothed  with  the  ordinary  liabilities 
and  responsibilities  of  a  depositary,  namely,  he  is  bound  to  take 
the  same  amount  of  care  of  things  accepted  by  him  that  he  has 
ordinarily  taken  of  his  own  property.  He  will  be  liable  to  make 
compensation  to  the  owner,  if  the  goods  are  stolen,  damaged  or 
lost  by  reason  of  gross  negligence  in  the  keeping  of  them  ;  but 
he  is  not  responsible  for  common  neglect  or  ordinary  casualties. 
1  Wait's  Law  &  Pr.  567  ;  2  Kent's  Com.  572  ;  4  Wait's  Act.  & 
Def.  387. 

28.  What  are  the  obligations  of  a  mandatary,  where  the  subject- 
matter  of  the  bailment  consists  of  living  animals,  such  as  horses, 
oxen,  cattle  or  sheep  P 

He  is  bound  to  furnish  them  with  suitable  food  or  nourish- 
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ment,  and  to  give  them  a  proper  and  reasonable  amount  of  ex- 
ercise and  fresh  air ;  and  if  a  man  takes  charge  of  cattle  or  sheep, 
and  afterward  takes  no  heed  of  them,  but  lets  them  stray  away  and 
get  drowned  or  lost,  it  is  a  breach  of  trust,  and  he  is  responsible 
for  the  loss.  1  Wait's  Law  &  Pr.  569  ;  4  Wait's  Act.  &  Def.  388 ;' 
2  Kent's  Com.  572. 

29.  Suppose  a  mandatary  intrusts  with  a  servant  what  he  him- 
self has  expressly  undertaken  to  perform,  does  he  thereby  assume 
the  responsibility  of  his  servant'' s  negligence  ? 

He  does  ;  for  the  negligence  of  the  servant,  in  carrying 
into  execution  the  orders  of  the  master,  is  the  negligence  of 
the  master,  and  the  latter  will  be  responsible  accordingly  ;  but, 
if  the  servant  deals  with  the  property  of  his  own  will,  and  with- 
out the  warrant  or  authority  of  the  master,  the  latter  is  not 
responsible,  unless  he  is  in  default  in  knowingly  employing  a 
drunken,   negligent   or   dishonest  servant.     1  Pars,  on   Cont. 

30.  Where  the  bailee  is  to  have  the  use  and  enjoyment  of  the 
subject-matter  of  the  bailment  for  his  own  benefit  and  advantage, 
without  payment  of  hire  or  reward  to  the  bailor,  what  then  is  the 
nature  of  the  bailment  ? 

In  this  case  the  bailment  becomes  a  gratuitous  loan,  and  the 
bailee  is  clothed  with  the  duties,  responsibilities  and  implied  en- . 
gagements  of  a  borrower  for  use,  in  addition  to  those  of  a  mere 
depositary  and  mandatary.    1  Wait's  Law  &  Pr.  (5th  ed.)  571  ; 
2  Kent's  Com.  574. 

31.  Grive  the  distinction  between  a  loan  for  use  and  a  loan  for 
consumption. 

This  is  a  distinction  made  by  the  Roman,  or  civil  law,  the 
former  being  called  a  commodatum,  which  is  a  loan  of  a  speci- 
fic chattel  which  is  to  be  used  by  the  bailee,  and  the  identical 
article  is  then  to  be  returned.  The  latter  is  called  a  mutuum,  the 
thing  being  bailed  to  be  consumed,  and  an  equivalent  in  kind 
subsequently  returned.  1  Wait's  Law  &  Pr.  571  ;  2  Kent's 
Com.  573. 

32.  In  a  bailment  by  way  of  mutuum,  or  for  consumption,  how 
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does  the  bailee  become  discharged  from  his  liability  to  his  bailor  ? 
In  a  bailment  of  this  kind,  the  chattel  bailed  becomes  the 
absolute  property  of  the  bailee,  to  do  what  he  pleases  with  it  and 
use  it  in  any  way  he  thinks  fit ;  and  he  fully  discharges  his  en- 
gagement by  substituting  the  same  specific  value,  according  to  a 
just  estimation  of  number,  of  weight,  and  of  measure.  1  Wait's 
Law  &  Pr.  571. 

33.  When  a  thing  is  bailed  by  way  of  '■^  commodatum"  or  for 
use,  what  obligation  does  the  borrower  or  bailee  assume  f 

In  this  case  the  temporary  right  of  possession  and  use  only 
is  transferred,  the  right  of  property  remaining  in  the  lender  ; 
and  the  borrower  is  consequently  obliged  to  render  back  the  iden- 
tical thing  lent,  in  as  good  condition  as  it  was  when  borrowed, 
subject  only  to  the  loss  resulting  from  inherent  defects  or  pro- 
duced from  ordinary  wear  and  tear  and  the  reasonable  use  of  it 
for  the  purpose  for  which  it  was  known  to  be  required.  1  Wait's 
Law  &  Pr.  571 ;  2  Kent's  Com.  574. 

34.  What  degree  of  care  and  diligence  does  the  law  require  on 
the  part  of  a  borrower  ? 

The  borrower  is  bound  to  the  strictest  care  and  diligence  to 
keep  the  goods  in  such  a  manner  as  to  restore  thfem  back  to  the 
lender ;  and  he  cannot  apply  the  thing  borrowed  to  any  other 
than  the  very  purpose  for  which  it  was  borrowed ;  nor  can  he 
permit  any  other  person  to  use  the  thing  loaned,  for  such  a  grat- 
uitous loan  is  strictly  a-  personal  favor.  1  Wait's  Law  &  Pr. 
572  ;  2  Kent's  Com.  574. 

35.  Suppose  the  borrower  should  be  placed  in  such  a  situa- 
tion as  to  be  unable  to  save  the  articles  borrowed  from  destruction, 
as  by  fire,  without  abandoning  his  own  goods,  and  he  prefers 
saving  the  latter,  will  he  be  held  responsible  for  the  loss  of  the 
former  ? 

He  will.  In  such  case  he  must  pay  the  loss,  because  he  cared 
less  for  the  article  borrowed  than  for  his  own  property,  and  gave 
the  preference  to  his  own.     2  Kent's  Com.  575. 

36.  Is  inevitable  accident  sufficient  in  every  case  to  excuse  the 
borrower  from  liability  for  injuries  to  the  thing  borrowed  ? 

It  is  not.     Thus,  if  a  person  borrows  a  horse  of  his  friend  in 
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order  to  save  his  own,  and  conceals  from  his  friend  the  fact  that 
he  had  one  of  his  own  equally  proper  for  the  occasion,  and  the 
borrowed  horse  is  unavoidably  injured  or  killed,  he  will  be  re- 
sponsible for  the  loss,  for  this  was  a  deceit  practiced  upon  the 
lender,  and  nothing  will  exempt  him  from  this  responsibility  but 
the  fact  that  he  had  previously  disclosed  to  his  friend  the  truth 
of  the  case,  and  his  disinclination  to  hazard  his  own  horse.  1 
Kent's.  Com.  576. 

37.  If  a  person  puts  a  borrowed  horse  into  a  ruinous  shed  which 
is  likely  to  fall,  and  the  building  is  blown  down  during  a  tempest 
and  falls  upon  the  horse  and  hills  it,  is  the  borrower  responsible? 

He  is  ;  for  if  the  building  had  been  strong,  and  in  good  re- 
pair, the  disaster  might  not  have  occurred  ;  and  it  cannot  there- 
fore be  taken  as  a  chance,  but  as  the  default  of  him  who  had  the 
horse  delivered  to  him.     1  Wait's  Law  &  Pr.,  573. 

38.  In  a  bailment  by  way  of  "  mutuum  "  or  for  consumption  is 
loss  by  inevitable  accident  sufficient  to  excuse  the  bailee  from  re- 
sponsibility ? 

No ;  for  as  the  right  of  property  in  a  bailment  of  this  kind 
is  transferred  to  the  bailee,  so  also  is  the  risk  of  loss.  If,  there- 
fore, the  bailee  is  robbed  before  he  reaches  home,  or  the  thing 
bailed  is  destroyed  by  wreck,  fire  or  inevitable  accident  before  it 
can  be  used,  the  bailee  must,  nevertheless,  pay  the  equivalent, 
which  he  owes  to  the  bailor  at  the  time  appointed.  1  Wait's 
Law  &  Pr.,  574,  576  ;  2  Kent's  Com.  573. 

39.  What  is  meant  by  a  contract  of  pledge  ? 

Such  a  contract  is  a  bailment  or  delivery  of  goods  or  chat- 
tels by  one  man  to  another,  to  be  held  as  a  security  for  the  pay- 
ment of  a  debt  or  the  performance  of  an  engagement,  and  upon 
the  express  or  implied  understanding  that  the  thing  deposited  is 
to  be  restored  as  soon  as  the  debt  is  discharged  or  the  engage- 
ment has  been  fulfilled.  1  Wait's  Law  &  Pr.  577 ;  2  Kent's 
Com.  577 ;  Story  on  Bailm.  §  286 ;  Tyler  on  Usury,  Pawns  & 
Loans,  481. 

40.  What  species  of  property  may  be  the  subject  of  pledge  at 
common  law  ? 

All  kinds  of  personal  property  may  be  the  subject  of  pledge ; 
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and  so  may  choSes  in  action,  resting  on  written  contract,  be  as- 
signed in  pledge.     1  Wait's  Law  &  Pr.  577 ;    2  Kent's  Com. 

677. 

41.  If  one  person  should  pledge  the  goods  of  another,   has  the 
pledgee  any  right  to  detain  them  as  against  the  owner  f 

He  has  not ;  for,  as  a  general  rule,  one  man  cannot  convey 
to  another  a  power  or  right  over  property  which  he  does  not 
himself  possess.  But  if  a  man  obtains  goods  under  color  of  a 
contract  intended  to  transfer  the  property  in  the  goods  to  him, 
and  then  pledges  tliem,  the  pledgee  will  have  a  lien  upon  the 
goods  to  tJie  amount  of  his  advances.     1  Wait's  Law  &  Pr.  578. 

42.  What  is  the  rule  as  to  the  degree  of  care  required  on  the  part 
of  the  pledgee,  respecting  the  property  pledged  with  him? 

The  general  rule  is,  that  every  person  who  receives  goods 
and  chattels  or  securities  into  his  possession,  by  way  of  pawn  or 
pledge,  impliedly  undertakes  to  take  the  same  care  of  them  that 
a  prudent  and  cautious  man  ordinarily  takes  of  his  own  property. 
1  Wait's  Law  &  Pr.  584 ;  2  Kent's  Com.  578  ;  5  Wait's  Act.  & 
Def.  178. 

43.  Mag  the  pledgee  lawfully  use  the  articles  pledged  or  pawned  ? 
If  the  pawn  or  pledge  be  something  that  will  be  the  worse 

for  use  or  wear,  as  clothes  or  similar  articles,  the  pawnee  or 
pledgee  cannot  lawfully  use  it ;  but  if  it  will  not  be  the  worse 
for  use  or  wear,  as  a  watch  or  jewels,  the  pawnee  may  use  them, 
though  the  use  is  at  his  peril,  for,  if  he  is  robbed  while  wearing 
them,  he  will  be  answerable.  So  if  the  pawn  be  of  such  a  nature 
that  the  keeping  is  a  charge  to  the  pawnee,  as  if  it  be  a  cow  or  a 
horse,  the  pawnee  may  milk  the  cow  or  ride  the  horse,  and  this 
will  be  a  recompense  for  the  keeping.  2  Kent's  Com.  578  ;  1 
Wait's  Law  &  Pr.  585  ;  5  Wait's  Act.  &  Def.  174  ;  Story  on 
Bailm.  §§  229,  230 ;  Jones  on  Bailm.  81 ;  Tyler  on  Usury,  Pawns 
and  Loans,  562. 

44.  Suppose  the  goods  are  lost  hy  rohhery  or  unavoidable  accident, 
will  the  pledgee  be  answerable  for  them  f 

He  will  not,  if  the  loss  from  such  causes  be  duly  made  to  ap- 
pear, and  no  act  was  done,  or  omitted  to  be  done,  inconsistent 
with  the  pledgee's  duty  ;  and  he  may,  notwithstanding  the  loss 
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and  his  consequent  inability  to  return  the  deposit,  sue  for  the 
recovery  of  his  debt.  2  Kent's  Com.  579  ;  1  Wait's  Law  &  Pr. 
(5th  ed.)  585. 

45.  If  the  money  for  which  the  goods  were  pawned  is  due,  and  a 
tender  is  made  hy  the  pawnor  to  the  pawnee  hefore  the  goods  are 
lost,  what  then  is  the  liability  of  the  pawnee  ? 

In  this  case  the  pawnee  will  be  answerable  for  the  goods  in 
any  evesnt,  because,  by  detaining  them  after  the  tender  of  the 
money,  he  becomes  a  wrong-doer,  and  a  man  who  keeps  goods  by 
wrong  must  be  answerable  for  them  at  all  events.  I'Wait's  Law 
&  Pr.  585. 

46.  What  course  may  the  creditor  pursue,  in  case  the  pledgor 
neglects  or  refuses  to  redeem  the  pledge  hy  payment  of  the  debt  it 
was  intended  to  secure  ? 

The  law,  in  such  case,  will  not  condemn  the  pledge  to  re- 
main useless  in  the  hands  of  the  creditor,  or  suffer  it  to  perish, 
but  will  enable  the  latter,  after  due  notice  given  to  the  debtor, 
and  every  fair  opportunity  afforded  him  to  redeem,  to  sell  the 
pledge  and  appropriate  the  proceeds  of  the  sale  in  liquidation  and 
discharge  of  the  debt,  paying  over  the  surplus  that  may  remain 
to  the  debtor.     1  Wait's  Law  &  Pr.  581  ;  2  Kent's  Com.  682. 

47.  May  the  pledgee,  under  any  circumstances,  appropriate  the 
pledge  to  his  own  use  and  hold  it  as  his  own  property  ? 

He  may,  where  the  value  of  the  pledge  does  not  exceed  the 
amount  of  the  debt  due  upon  it,  and  the  costs  and  expenses  of  a 
sale  ;  but,  in  order  to  make  himself  the  owner  of  the  pledge,  he 
must  bar  the  pledgor's  right  to  redemption  by  a  decree  of  fore- 
closure, or  by  sale,  after  due  notice  to  the  pledgor.  1  Wait's  Law 
&  Pr.  581. 

48.  May  the  pledgor  maintain  an  action  against  a  stranger  who 
unlawfully  possesses  himself  of  the  goods  in  the  hands  of  the 
pledgee  f 

He  may,  since  the  right  of  property  in  the  pledge  remains 
in  him  until  foreclosure,  forfeiture  or  sale  ;  but  if  there  is  an  in- 
jury or  conversion  by  a  stranger,  for  which  an  action  will  lie  on 
the  part  of  both  the  pledgor  and  the  pledgee,  a  recovery  by  one 
ousts  or  debars  the  other  of  his  right  to  recover,  for  there  cannot 
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be  a  double  satisfaction.     1  Wait's  Law  &  Pr.  (5th  ed.)  585  ;  2 
Kent's  Com.  585. 

49.  What  is  the  nature  of  the  bailment  or  contract,  where  a  thing 
is  hired  for  a  reward  ? 

This  is  a  contract  by  which  the  use  of  a  thing,  or  labor  or 
services  about  it,  are  stipulated  to  be  given  for  a  reasonable 
compensation,  express  or  implied.  It  includes  the  thing  let, 
the  price  or  recompense,  and  a  valid  contract  between  the 
letter  and  hirer.  2  Kent's  Com.  585  ;  Story  on  Bailments,  §§  372- 
377. 

50.  Does  the  person  hiring  gain   any  property  in   the   thing 
hired  ? 

The  hirer  gains  a  special  property  in  the  thing  hired,  and 
the  letter  to  hire  an  absolute  property  in  the  price,  and  retains 
a  general  property  as  owner  in  the  chattel.     2  Kent's  Com.  586. 

51.  To  what  degree  of  care  and  diligence  is  the  hirer  of  a  chattel 
bound  ? 

He  is  bound  to  ordinary  care  and  diligence,  and  is  answerable 
for  ordinary  neglect  ;  for,  in  this  species  of  bailment,  the  parties 
are  mutually  benefited.  The  owner  or  letter  must  bear  the  loss 
which  results  from  all  ordinary  risks  to  which  the  chattel  is  nat 
urally  liable,  but  not  to  risks  occasioned  by  negligence  or  want 
of  ordinary  caution  on  the  part  of  the  hirer.  2  Kent's  Com.  586  ; 
3  Wait's  Act.  &  Def.  615 ;  8  id.  301,  302  ;  1  Wait's  Law  &  Pr. 
(5th  ed.)  589. 

52.  If  a  chattel  is  hired  for  a  particular  purpose,  has  the  hirer  a 
right  to  use  it  for  a  different  purpose  P 

He  has  not.  Thus,  if  a  horse  is  hired  to  go  one  particu- 
lar place,  the  hirer  has  no  right  to  go  with  it  to  another  and 
different  place,  either  by  going  beyond  the  intended  place,  or 
by  going  to  another  place  in  a  different  direction,  and  if  he 
does  go  to  such  other  or  different  place,  and  a  loss  occurs 
during  such  misuser,  the  hirer  will  be  responsible  in  all  events. 
1  Wait's  Law  &  Pr.  590  ;  3  Wait's  Act  &  Def.  615  ;  8  id.  302. 

53.  A  horse  is  hired  for  a  journey,  and,  on  the  road,  it  falls  and 
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is  lamed,  or  in  some  other  accidental  manner  is  injicred  or  hilled : 
in  such  case  who  must  bear  the  loss? 

If  the  injury  resulted  from  no  fault  of  hirer,  and  he  is  under 
no  contract  obligation  to  return  the  horse  in  good  condition, 
the  loss  falls  on  the  owner ;  but  if  the  injury  resulted  from  the 
negligence  or  improper  use  of  the  animal  by  the  hirer,  or  if  he 
has  contracted  to  return  the  animal  in  as  good  condition  as  when 
he  received  it,  the  loss  falls  upon  the  hirer,  and  he  must  make 
full  compensation  to  the  owner  for  the  damages  sustained.  1 
Wait's  Law  &  Pr.  (5th  ed.)  590 ;  8  Wait's  Act.  &  Def.  302. 

54.  In  an  action  hy  the  owner  or  letter  of  a  horse  against  the 
hirer  for  carelessness,  negligence  or  mismanagement  of  the  horse 
while  in  the  hirer's  use,  on  whom  lies  the  burden  of  proof  ? 

The  burden  of  proof  is  on  the  owner  to.  establish  the  fact 
that  the  injury  arose  from  the  negligence  or  mismanagement  of 
the  hirer,  unless  the  injury  is  one  that  does  not  ordinarily  occur 
without  negligence,  in  which  case  the  burden  is  on  the  hirer  to 
show  how  the  injury  occurred,  and  that  he  was  not  guilty  of 
negligence.  Story  on  Bailm.  §§  406,  411 ;  1  Wait's  Law  &  Pr. 
■(5th  ed.)  691 ;  2  Kent's  Com.  587. 

55.  Suppose  that  chattels  have  been  bailed  or  let  to  hire  for  a  cer- 
tain term,  and  the  bailee  does  an  act  which  is  equivalent  to  the  de- 
struction of  the  chattels,  or  which  is  entirely  inconsistent  with  the 
terms  of  the  bailment,  what  effect  does  such  an  act  have? 

It  terminates  the  contract  of  bailment,  and  authorizes  the 
owner  to  resume  possession  of  the  chattel  if  he  can  do  so  peace- 
ably, or  if  he  cannot  peaceably  retake  it,  to  maintain  trover  against 
the  hirer.  1  Wait's  Law  &  Pr.  (5th  ed.)  591 ;  3  Wait's  Act.  & 
Def.  615  ;  Story  on  Bailm.  §  396. 

56.  In  a  bailment,  where  work  and  labor  or  care  and  pains  are 
to  be  bestowed  on  the  thing  delivered,  for  a  pecuniary  recompense, 
what  responsibility  does  the  bailee  assume  ? 

He  must  answer  for  ordinary  neglect  of  the  goods  bailed, 
and  apply  a  degree  of  skill  commensurate  ivith  his  undertaking. 
He  is  presumed  to  possess  the  ordinary  skill  requisite  to  the  due 
exercise  of  the  art  or  trade  which  he  assumes,  and  if  he  performs 
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the  work   unskillfuUy  he  becomes  responsible  in    damages.     1 
Wait's  Law  &  Pr.  600 ;  2  Kent's  Com.  588. 

57.  If  an  article  be  delivered  to  a  mechanie  to  be  repaired  or 
materials  are  delivered  to  be  wrought  into  new  form  and  shape,  and 
the  thing  is  accidentally  destroyed  before  the  worh  is  finished  and 
ready  for  delivery,  without  any  fault  or  negligence  on  the  part  of 
the  mechanic,  on  whom  falls  the  loss  ? 

As  a  general  rule,  according  to  the  English  law,  the  entire 
loss  falls  upon  the  owner  of  the  materials;  for  he  is  bound  to 
answer  for  the  work  and  labor  already  bestowed.  The  general 
rule  is  liable,  however,  to  be  controlled  by  the  custom  of  the 
trade.     Story  on  Bailment,  §  441 ;  2  Kent's  Com.  691. 

58.  Where  an  artist  or  mechanic  undertakes  to  perform  a  piece 
of  work  and  executes  it  so  negligently  and  unskillfuUy  as  to  render 
it  utterly  useless  to  the  employer,  can  he  recover  any  payment  of  the 
latter  for  such  worthless  services  ? 

He  cannot;  and  in  such  cases  it  is  always  competent  for  the 
defendant  to  show  that  the  work  was  done  in  such  a  manner  as 
to  be  of  no  value  or  service  to  him.     1  Wait's  Law  &  Pr.  698. 

59.  May  a  workman  accomplish  the  work  he  undertakes  through 
the  medium  of  inferior  agents  or  workmen  ? 

He  may,  unless  the  work  requires  a  peculiar  skill  or  genius 
which  is  possessed  by  him  to  an  unusual  degree,  and  he  has  ex- 
pressly or  impliedly  contracted  to  do  the  work  in  person.  1 
Wait's  Law  &  Pr.  (6th  ed.)  599. 

60.  Is  the  degree  of  skill  and  diligence  which  the  law  requires 
from  the  workman,  the  same  in  all  oases  ? 

The  skill  and  diligence  of  the  workman  must  in  all  cases  be 
adequate  to  the  business  ;  but  the  degree  required  rises  in  pro- 
portion to  the  value,  the  delicacy,  and  the  beauty  of  the  work, 
and  the  fragility  and  brittleness  of  the  material."^  2  Kent's  Com. 
589 ;  1  Wait's  Law  &  Pr.  599. 

61.  What  is  the  implied  undertaking  of  one  who  offers  himself 
for  employment  in  a  professional  capacity  ? 

1.  That  he  possesses  that  reasonable  degree  of  learning  and 
skill  which  is  ordinarily  possessed  by  professors  of  the  same  art  or 
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science,  and  which  is  ordinarilj^  regarded  by  the  community,  and 
by  those  conversant  with  the  employment,  as  necessary  to 
qualify  him  to  engage  in  such  business.  2.  That  he  will  use 
reasonable  and  ordinary  care  and  diligence  in  the  exercise  of  his 
skill,  and  the  application  of  his  knowledge  to  accomplish  the 
purpose  for  which  he  is  employed.  3.  That  he  will  use  his  best 
judgment  in  the  exertion  of  his  skill  and  the  application  of  his 
diligence.     3  Wait's  Act.  &  Def.  695. 

62.  If  a  person  selects  and  employs  a  common  quach,  or  an  un- 
authorized practitioner,  to  what  degree  of  care  and  skill  is  the 
latter  held  responsible  ? 

He  is  bound  to  exercise  such  skill  as  he  actually  possesses, 
and  having  done  this,  is  not  responsible  for  want  of  greater  skill. 
1  Wait's  Law  &  Pr.  (5th  ed.)  600. 

63.  y^hat  is  the  general  rule  as  to  the  responsibility  of  an  inn- 
keeper for  the  goods  of  his  guest  whom  he  receives  and  accommodates 
'for  hire  ? 

At  common  law  the  innkeeper  is,  in  general,  responsible  for 
the  acts  of  his  domestics,  and  for  thefts,  and  is  bound  to  take 
all  due  care  of  the  goods  and  baggage  of  his  guests  deposited  in 
his  house  or  intrusted  to  the  care  of  his  family  or  servants, 
day  and  night.  The  custody  of  the  goods  of  his  guests  is  part 
and  parcel  of  the  contract  to  feed,  lodge  and  accommodate 
the  guest  for  a  suitable  reward.     2  Kent's  Com.  592. 

64.  When  does  the  liability  of  an  innkeeper  for  the  goods  of  his 
guest  terminate  ? 

It  terminates  when  the  relation  between  the  innkeeper  and 
guest  no  longer  continues  ;  and  that  relation  ceases  when  the 
guest  P.2i^;sjiisbill  and  leaves  the^  house  with  the  declared  in- 
tention of  not  returning.  1  Wait's  Law  &  Pr.  607;  8  Wait's 
Act.  &  Def.  326. 

65.  Is  it  sufficient  to  excuse  an  innkeeper  from  liability,  that  he 
was  sick  or  insane  at  the  time  the  goods  of  his  guest  were  lost  f 

It  is  not ;  for  in  such  case  he  is  bound  to  retain  and  employ 
trusty  servants  to  secure  the  goods  of  his  guest.  2  Kent's  Com. 
593 ;  1  Wait's  Law  &  Pr.  612. 
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66.  Suppose  a  person  leaves  his  horse  at  an  inn,  without  asking 
for  or  receiving  any  accommodation  or  entertainm,ent  for  himself 

hut  merely  desires  to  have  the  horse  kept  for  a  night  while  he  is  on  a 
visit  to  a  neighboring  house,  where  he  is  entertained  and  remains 
all  night  to  the  knowledge  of  the  innkeeper,  will  such  a  state  of  facts 
he  sufficient  to  constitute  the  relation  of  innkeeper  and  guest  ? 

It  will  not ;  and  the  liability  of  the  innkeeper  will  be  merely 
that  of  a  bailee  of  goods  for  hire  ;  hence,  if  the  horse  should  be 
accidentally  injured  or  killed,  the  innkeeper  will  not  be  liable  for 
the  loss.     1  Wait's  Law  &  Pr.  607. 

67.  In  what  respect  has  the  common-law  liability  of  innkeepers 
been  modified  by  statute  in  this  State  ? 

By  an  act  of  the  legislature  (La'ws  1855,  ch.  421),  inn- 
keepers in  this  State  are  exonerated  from  liability  from  loss  of 
money,  jewelry  or  ornaments,  providing  they  keep  a  safe  for  such 
articles,  and  post  a  notice  of  the  fact  in  the  room  of  each  guest, 
or  give  the  guest  actual  notice  of  it.  The  act  does  not  apply  to 
a  watch  and  chain  and  a  reasonable  sum  of  money  for  traveling 
expenses.     1  Wait's  Law  &  Pr.  609. 

68.  Who  are  common  carriers? 

Common  carriers  are  persons  who  undertake,  as  a  business 
for  hire  or  reward,  to  convey  goods  and  deliver  them  at  a  place 
appointed,  and  for  all  who  may  choose  to  employ  them.  Thus, 
every  person  who  undertakes,  with  a  carriage  by  land,  or  a  boat 
or  vessel  by  water,  to  transport  the  goods  of  such  persons  as 
may  choose  to  employ  him  from  place  to  place  for  hire,  is  a 
common  carrier.  1  Wait's  Law  &  Pr.  614 ;  2  Kent's  Com.  598  ; 
2  Wait's  Act.  &  Def.  8 ;  8  id.  146. 

69.  If  a  person  holds  himself  out  to  the  world  as  a  common 
carrier,  is  he  hound  to  accept  and  carry  all  such  things  as  he 
publicly  professes  to  carry  ? 

He  is ;  and  he  must  do  so  for  all  persons  who  are  ready  and 
willing  to  pay  him  his  customary  hire,  provided  he  has  room  in 
his  boats,  cars,  coaches,  carts  or  carriages  for  their  conveyance, 
and  he  intends  to  set  out  on  his  accustomed  journey.  Should 
he  refuse  without  some  just  ground,  he  is  liable  to  an  action  for 
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his  refusal.     1  Wait's  Law  &  Pr.  616 ;  2  Kent's  Com.  699 ;  2 
Wait's  Act.  &  Def.  16,  65. 

70.  From  what  time  does  the  carrier's  liability  commence  ? 

It  commences  from  the  time  the  goods  are  received  by  the 
carrier  for  transportation,  or- by  any  agent  or  servant  acting  in  his 
behalf  and  authorized  to  receive  them.  2  Wait's  Act.  &  Def. 
18,  19. 

71.  What  is  the  extent  of  a  carrier's  liability  for  the  loss  of 
goods  intrusted  to  him  for  carriage? 

He  is  responsible,  irrespective  of  any  question  of  negligence 
or  fault  on  his  part,  if  the  loss  dops  not  occur  by  the  act  of  God 
or  the  publicenemies.  With  these  exceptions  he  is  an  insurer 
against  all  losses.  1  Wait's  Law  &  rr.  (5th  ed .)  626  ;  2  Kent's 
Cora.  602  ;  2  Wait's  Act.  &  Def.  24. 

72.  Suppose  the  loss  of  goods  in  the  hands  of  a  carrier  hap- 
pens only  in  part  through  human  agency,  is  the  carrier  excused  f 

He  is  not.     2  Wait's  Act.  &  Def.  25. 

73.,  Groods  were  delivered  to  a  steamboat  company,  for  trans- 
portation, and  after  the  boat  with  the  goods  had  arrived  at  the 
place  of  its  destination,  but  while  the  goods  were  still  in  the 
carrier's  custody,  a  fire  broke  otit  in  the  city,  and  extended  to 
and  burned  and  destroyed  the  boat  and  the  goods ;  was  the  car- 
rier liable  in  this  case  for  the  value  of  the  goods  ? 

He  was;  because  a  loss  which  arises  from  an  accidental 
fire,  or  the  conflagration  of  a  city,  without  any  default  what- 
ever on  the  part  of  the  carrier,  does  not  furnish  him  with  any 
excuse,  nor  fall  within  the  exception  as  an  act  of  God.  2  Kent's 
Com.  602 ;  1  Wait's  Law  &  Pr.  628. 

74.  From  the  liability  of  what  losses  will  'the  carrier  be 
excused,  on  the  ground  that  they  were  caused  by  the  public 
enemy  f 

From'  those  only  which  are  sustained  from  persons  with 
whom  the  State  or  nation  is  at  war ;  and  pirates  on  the  high 
seas,  who  are  "  the  enemies  of  all  mankind."  It  will  not  be 
sufficient  excuse  that  the  loss  was  caused  by  thieves,  or  robbers, 
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or  mobs,  or  rioters,  insurgents  or  rebels.  2  Pars,  on  Cent.  163 ; 
Story  on  Bailm.,  §§  25,  526. 

75.  When  does  the  liability  of  a  common  carrier  terminate  ? 
Not  until  he  fully  performs  his  contract  by  safely  delivering 

the  goods  received  by  him.  2  Wait's  Act.  &  Def.  49 ;  8  id.  153  ; 
2  Pars,  on  Cont.,  183 ;  1  Wait's  Law  &  Pr.  633. 

76.  Within  what  time  must  the  delivery  of  the  goods  he  made  f 
The  delivery  of  the  goods  by  the    carrier  must   be  made 

within  a  reasonable  time,  all  the  circumstances  of  the  case  being 
considered  ;  and  within  the  proper  hours  of  business,  when  the 
goods  can  be  received  and  properly  stored.  1  Wait's  Law  & 
Pr.  633  ;  2  Pars,  on  Cont.  183. 

77.  Suppose  the  consignee  refuses  to  receive  the  goods,  or  cannot 
receive  them,  or  is  dead,  or  absent,  will  this  be  sufficient  to  excuse 
delay  in  delivery  ? 

It  will ;  but  the  carrier  in  such  case  will  not  be  absolved 
from  all  duty  or  responsibility ;  for  he  is  still  bound  to  make 
every  reasonable  effort  to  place  the  goods  in  the  hands  of  the 
consignee,  and  if  he  fails,  then  to  take  care  of  the  goods  for  the 
owner,  by  holding  them  himself,  or  lodging  them  with  suitable 
persons  for  him ;  and  such  persons  then  become  bailees  for  the 
owners  of  the  goods.  2  Pars,  on  Cont.  185 ;  1  Wait's  Law  &  Pr. 
634. 

78.  May  a  carrier  limit  his  liability  by  an  express  contract,  and, 
if  so,  to  what  extent  may  he  carry  this  limitation  ? 

It  is  well  settled  in  this  State  that  a  carrier  may  by  express 
contract  exempt  himself  from  responsibility  for  damages  result- 
ing from  any  degree  of -negligence  on  the  part  of  himself  or  his 
servants,  agents  or  employees ;  but  that  a  contract  will  not  be 
construed  as  having  that  effect  from  the  use  of  general  words, 
or  unless  the  intent  is  so  plainly  and  distinctly  expressed  that  it 
cannot  be  misunderstood  by  the  other  contracting  party.  1 
■Wait's  Law  &  Pr.  (5th  ed.)  648 ;  8  Wait's  Act.  &  Def.  170. 

79.  Suppose  a  common  carrier  publishes  a  general  notice,  as,  for 
example,  "  All  baggage  at  risk  of  owners,"  will  this  be  sufficient  to 
screen  him  from  liability  ? 

It  will  not.     The  sender  may  disregard  the  notice,  and  the 
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baggage  will  be  at  the  risk  of  the  carrier ;  or  he  may  expressly 
refuse  to  be  bound  by  it,  and  insist  that  his  baggage  shall  be 
carried  under  the  responsibility  which  the  law  creates  ;  and  if  the 
carrier  refuses  to  take  the  goods  he  will  render  himself  liable  to 
an  action.  2  Pars,  on  Cont.  244  ;  1  Wait's  Law  &  Pr.  647 ;  2 
Wait's  Act.  &  Def.  88. 

80.  Is  the  liability  of  a  common  carrier,  as  to  passengers,  the 
same  as  his  liability  as  to  goods? 

It  is  not.  In  the  former  case  he  is  liable  only  where  the  in- 
jury results  from  his  own  negligence ;  but,  in  the  latter  case, 
he.  insures  the  owners  of  all  the  goods  he  carries  against  all 
loss  or  injury  whatever  that  does  not  come  from  the  act  of 
God  or  the  public  enemy.  2  Pars,  on  Cont.  219  ;  2  Kent's 
Com.  600. 

81.  Upon  what  ground  is  this  distinction  founded  ? 

The  carrier  of  goods  has  absolute  control  over  them  while 
they  are  in  his  hands,  and  he  may,  therefore,  secure  them  in  any 
way  in  his  power  ;  but  the  carrier  of  passengers  must  leave  them 
to  some  power  of  self-direction,  some  care  of  themselves  ;  hence, 
it  would  be  wrong  to  hold  him  to  as  absolute  a  responsibility  as 
in  the  case  of  goods.     2  Pars,  on  Cont.  223. 

82.  In  an  action  against  a  carrier,  would  it  be  a  sufficient  defense 
that  the  injury  to  the  passenger  was  caused  by  the  negligence  of  the 
carrier^s  agent  or  servant  ? 

It  would  not,  for  the  carrier  is  liable  for  the  slightest  negli- 
gence, not  only  in  himself,  but  in  his  agent;  and  even  though 
the  negligence  be  willful  on  the  part  of  the  latter.  2  Kent's  Com. 
601 ;  2  Pars,  on  Cont.  220. 

83.  May  a  common  carrier  of  passengers  limit  his  liability  by 
contract  ? 

In  this  State  he  may  so  relieve  himself  from  liability  for  the 
negligence  of  his  agents  and  servants  ;  even  for  gross  negligence, 
where  the  passenger  is  willing  to  accept  the  risk  for  a  considera- 
tion.    8  Wait's  Act.  &   Def.  168. 

84.  In  providing  vehicles  for  passengers,  what  degree  of  care  is 
the  carrier  bound  to  exercise  ? 

A  carrier  of  passengers  is  not  an  insurer  of  their  safety  and 


176  Bailment. 

does  not  undertake  that  the  vehicle  he  employs  is  absolutely- 
free  from  defects,  but  he  is  held  to  the  exercise  of  the  utmost 
fskill  and  care  in  the  construction,  or  selection,  and  management, 
of  the  vehicle  used.  2  Wait's  Act.  &  Def .  68  ;  8  id.  155,  156 ; 
1  Wait's  Law  &  Pr.  (5th  ed.)  641. 

85.  Is  a  common  carrier  of  passengers  liable  for  the  baggage  of 
his  passengers  f 

He  is.  The  law  regards  him  as  an  insurer  of  the  baggage 
of  his  passengers,  and  he  is  responsible  for  any  loss  which  is  not 
occasioned  by  inevitable  accident,  or  the  enemies  of  the  country. 
And  to  render  him  thus  liable  it  is  not  necessary  that  anythiag 
should  be  paid  specifically  for  baggage,  because  the  payment  of 
the  passenger's  fare  includes  the  carriage  of  his  baggage.  1 
Wait's  Law  &  Pr.  642 ;  8  Wait's  Act.  &  Def.  164. 

86.  Suppose  the  passenger  retains  his  baggage  in  his  own  ex- 
■elusive  custody,  is  the  carrier  then  liable  for  its  loss  or  injury  ? 

He  is  not.  In  assuming  the  custody  and  control  of  his  bag- 
gage the  passenger  also  assumes  the  risk  of  its  loss,  and  the  car- 
rier is  not  answerable.     1  Wait's  Law  &  Pr.  644. 

87.  State  briefly  the  duty  which  the  law  requires  on  the  part  of 
a  common  carrier  to  be  performed  toward  his  passengers  ? 

It  is  his  duty  to  receive  all  passengers  who  offer  ;  to  carry 
them  the  whole  route  ;  to  demand  no  more  than  the  usual  and 
established  compensation  ;  to  treat  all  his  passengers  alike  ; 
to  behave  to  all  with  civility  and  propriety  ;  to  provide  suita- 
ble carriages  and  means  of  transport  ;  to  maintain  a  reasona- 
ble degree  of  speed  ;  and  to  have  servants  and  agents  compe- 
tent for  their  several  employments,  and  for  the  default  of  any 
of  his  servants  and  agents  in  any  of  the  above  particulars  or 
generally,  in  any  -  other  points  of  duty,  the  carrier  is  directly 
responsible,  as  well  as  for  any  circumstances  of  aggravation 
which  attended  the  wrong.  2  Pars,  on  Cont.  228  ;  2  Kent's 
Com.  601. 

88.  Has  the  common  carrier  a  right  to  prescribe  rules  and  regu- 
lations as  conditions  to  be  observed  by  the  passengers  f 

He  has  a  right  to  prescribe  reasonable  rules  and  regulations 
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in  receiving  passengers  and  in  protecting  them  from  annoj-ance 
on  their  arrival  and  departure.  Thus,  he  is  not  bound  to  receive 
or  carry  drunken  or  disorderly  persons.  He  has  a  right  to  insist 
that  the  fare  be  prepaid,  and  that  each  passenger  shall  sho^¥  his 
ticket  on  request;  and  for  a  refusal  to  pay  he  may  refuse  to  re- 
ceive a  passenger,  or  for  a  refusal  to  show  his  ticket  he  may  j)ut 
him  off,  using  no  unnecessary  violence.  2  Pars  on  Cout.  229  ; 
8  Wait's  Act.  &  Def.  161. 

89.  May  the  use  of  a  ticket  on  a  railway  he  limited  hy  the  carrier 
to  a  particular  train  or  day  ?    ^ 

A  common  carrier  of  passengers  maj'',  by  agreement,  provide 
that  a  passage  shall  be  made  within  a  time  specified,  and  in  one 
continuous  trip,  and  if  he  does  so,  the  ticket  cannot  be  used  on 
any  day  after  the  time  specified  has  elapsed,  nor  on  two  or  more 
trains.     2  Wait's  Act.  &  Def.  89,  90. 

90.  Does  a  common  carrier  of  goods  acquire  a  lien  on  them  for 
his  freight 

He  does,  and  may  withhold  the  goods  until  the  freight  is 
paid.  1  Wait's  Law  &  Pr.  (5th  ed.)  621  ;  2  Wait's  Act.  &  Def. 
60  ;  2  Pars,  on  Cont.  207. 

91.  What  is  the  duty  of  a  common  carrier  of  goods  in  case  he 
■cannot  find  the  consignee  or  learns  that  he  is  a  swindler  and  would 
cheat  the  consignor  ? 

In  such  case  the  carrier  is  bound  to  protect  the  owner  and 
consignor,  and  for  that  purpose  should  hold  the  goods  or 
store  them  in  some  proper  way  for  his  use.  The  rule  is  the 
same  if  the  consignee  refuses  to  receive  the  goods;  2  Pars,  on 
Cont.  210. 

92.  If  a  carrier  should  he  induced  to  deliver  goods  to  the  con- 
signee, hy  a  false  and  fraudulent  promise  of  the  latter  that 
he  would  pay  the  freight  as  soon  as  they  were  delivered,  would 
the  delivery  in  such  case  amount  to  a  waiver  of  the  carrier's 
lien  ? 

It  would  not ;  and  the  carrier  may  disaffirm  the  delivery,  and 

maintain  replevin  to  recover  possession  of  the  property.  1  Wait's 

Law  &  Pr.  622  :  2  Pars,  on  Cont.  207. 
.12 
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93.  In  aH  agreement  to  carry  a  passenger  and  his  haggage^ 
for  what   amount   of  baggage  will   the    common  carrier  he  held 

liable  ? 

Only  for  ordinary  baggage,  or  such  articles  of  necessity  and 
personal  convenience  as  are  usually  carried  by  passengers.  He 
will  not  be  liable  for  goods  carried  by  way  of  merchandise,  nor 
for  a  larger  sum  of  money  than  the  passenger  might  reasonably 
take  on  such  a  journey  for  his  expenses.  1  Wait's  Law  &  Pr. 
643;  2Pars.  onCont."254. 

94.  In  what  way  is  the  liability  of  a  common  carrier  affected, 
where  the  loss  of  the  goods  has  in  any  way  been  contributed  to  by 
the  conduct  of  the  bailor  or  consignor  ? 

In  such  case  the  common  carrier  is  not  liable.  1  Wait's  Law 
&,  Pr.  629. 

95.  What  is  the  remedy  for  a  wrongful  refusal  by  a  carrier  to 
receive  and  transport  goods  tendered  to  Mm  for  carriage  ? 

The  remedy  is  by  an  action  against  the  carrier  to  recover 
the  damages  sustained  by  the  owner  of  the  goods  tenderedY  8 
Wait's  Act.  &Def.  148.  ^ 

96.  What  damages  are  recoverable  in  such  action  ? 

The  measure  of  damages  is  the  difference  between  the  value 
of  the  property  at  the  place  where  it  was  offered  for  carriage  and 
its  value  at  its  intended  destination,  less  the  expenses  of  trans- 
portation.    8  Wait's  Act.  &  Def.  148. 

97.  If  a  railroad  company  possesses  the  necessary  rolling  stock 
and  employees  sufficient  to  transact  its  business,  but  is  prevented 
by  mob  violence  from  moving  its  trains  and  transporting  freight, 
is  it  liable  to  shippers  for  the  damages  sustained  by  them  by  reason 
of  the  delay  in  transportation  ? 

It  is  not.     8  Wait's  Act.  &  Def.  150. 

98.  What  is  the  extent  of  the  duty  of  a  carrier  who  receives  goods 
marked  to  a  destination  beyond  the  terminus  of  his  line  ? 

In  the  absence  of  a  special  contract,  express  or  implied,  for 
the  safe  transportation  of  the  goods  to  tlieir  known  destination, 
the  carrier  is  only  bound  to  carry  the  goods  safely  to  the  end  of 
his  line,  and  there  deliver  them  to  the  next  carrier  in  the  route\( 
2  Wait's  Act.  &  Def.  36  ;  5  id.  335 ;  8  id.  150. 
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99.  When  goods  carried  to  their  destination  are  marked  with  the 
name  of  a  consignee  unknown  to  the  carrier^  has  the  latter  -a  right 
to  warehouse  them  without  making  any  effort  to  find  the  consignee 
and  to  notify  him  of  their  arrival  f 

He  has  not.  A  diligent  effort  to  find  the  consignee  and  to 
notify  him  of  their  arrival  is  condition  precedent  to  a  right  to 
warehouse  them ;  and  if  the  carrier  places  them  in  a  warehouse 
without  such  effort  he  will  be  liable  for  the  damages  sustained 
by  the  consignee.  1  Wait's  Law  &  Pr.  (5th  ed.)  634  ;  8  Wait's 
Act.  &  Def.  165. 

100.  What  would  he  themeasure  of  damages  in  such  case? 

It  would  be  the  difference  in  the  value  of  the  goods  at  the 
time  when  they  should  have  been  delivered,  and  at  the  time  when 
they  were  actually  delivered.     8  Wait's  Act.  &  Def.  155. 

101.  If  a  passenger  on  a  railroad  train  is  assaulted  and  robbed 
of  a  large  sum  of  money,  bonds,  or  other  articles  of  great  value, 
which  he  is  carrying  on  his  person  without  notice  to  the  carrier,  can 
he  recover  the  value  of  these  articles,  as  part  of  his  damages,  in  an 
action  against  the  carrier  for  a  breach  of  his  duty  to  protect  the 
plaintiff' from  violence  ? 

He  cannot,  unless  it  appears  that  the  carrier  was  guilty  of 
gross  negligence  or  fraud.  1  Wait's  Law  &  Pr.  (5th  ed.)  643; 
8  Wait's  Act.  &  Def.  158. 

102.  Is  payment  of  fare  essential  to  give  a  person  the  rights  of  a 
passenger  in  all  cases  ? 

It  is  not ;  but  a  mere'  trespasser,  or  one  who  is  riding  on  a 
train  by  stealth  without  the  knowledge  or  consent  of  the  carrier 
,is  not  entitled  to  the  extraordinary  care  and  vigilance  due  to  a 
passenger.    2  Wait's  Act.  &  Def.  86 ;  8  id.  166, 167. 


180  Negotiable  Papeb. 


CHAPTER  XII. 

NEGOTIABLE  PAPER. 

1.  Define  a  hill  of  exchange? 

It  is  an  unconditional  written  order  from  A  to  B,  directing 
him  to  pay  a  sum  of  money  therein- mentioned  to  A,  or  his  order, 
or  to  C,  a  third  person,  or  his  order.  Edwards  on  Bills  &  Prom. 
Notes,  41 ;  1  "Wait's  Act.  &  Def.  534. 

3.  Define  a  promissory  note  ? 

It  is  an  unconditional  promise  iQ  writing  to  pay  a  specified 
sum  at  a  time  therein  limited,  or  on  demand,  or  at  sight,  to  a 
person  therein  named,  or  to  his  order,  or  to  the  bearer.  Edwards 
on  Bills  &  Prom.  Notes,  124 ;  1  Wait's  Act.  &  Def.  534. 

3.  Define  a  check? 

It  is  in  effect  a  bill  of  exchange  drawn  on  a  banker,  pay- 
able to  order  or  bearer,  on  demand.  Edwards  on  Bills  &  Prom. 
Notes,  58 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  690. 

4.  Describe  the  parties  to  a  hill  of  exchange  ? 

The  parties  are:  1.  He  who  draws  it,  called  the  drawer;''!. 
He  to  whom  it  is  addressed,  called  the  drawee,  before  acceptance 
of  the  bill,  but  afterward  the  acceptor  ;  and  3.  He  to  whom  the 
money  is  to  be  paid,  called  the  payee.  There  are  also,  when  the 
bill  is  made  payable  to  order,  other  parties  who  are  indorsers  of 
the  bill,  the  holder  in  such  case  being  the  indorsee.  Edwards  on 
Bills  &  Prom.  Notes,  41 ;  1  Wait's  Act.  &  Def.  635. 

5.  State  the  relative  liabilities  of  the  parties  to  a  bill  of  exchange? 
The  acceptor  is  primarily  liable,  and  is  the  principal,  all  the 

other  parties  being  merely  sureties  for  him.  But  the  other  par- 
ties are  not  as  between  themselves  merely  co-sureties,  but  each 
prior  party  is  a  principal  in  respect  to  each  subsequent  party. 
Edwards  on  Bills  &  Prom.  Notes,  44;  1  Wait's  Act.  &  Def.  622. 
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6.    What  is  the  theory  upon  which  the  use  of  bills  of  exchange  as 
commercial  currency  is  based? 

The  theory  of  a  bill  of  exchange  is,  that  the  drawer  has 
funds  in  the  hands  of  the  drawee  equal  in  amount  to  the  sum 
which  lie  orders  paid ;  and  that  the  bill  of  exchange  is  an  assign- 
ment to  the  payee  of  a  debt  due  from  the  drawee  to  the  drawer. 
Acceptance  by  the  drawee  is  an  acknowledgment  that  he  has 
funds  of  the  drawer  in  his  hands.  Edwards  on  Bills  &  Prom. 
Notes,  43  ;  Daniels  on  Neg.  Inst.  §  534  ;  Pars,  on  Bills.  323, 644, 
645. 

7-  What  is  the  difference  beeween  an  inland   and  a  foreign  bill 
of  exchange  f 

Foreign  bills  of  exchange  are  such  as  are  drawn  by  a  person 
in  one  State  or  country  upon  a  person  in  another  State  or  country. 
Inland  bills  of  exchange  are  such  as  are  drawn  upon  a  person  re- 
siding in  the  same  State  with  the  drawer,  or  are  drawn  and  pay- 
able in  the  same  State  or  country  though  accepted  abroad.  Ed- 
wards on  Bills  &  Prom.  Notes,  47 ;  1  Wait's  Act.  &  Def.  535. 

8-  What  is  meant  by  an  accommodation  bill  or  draft  f 

An  accommodation  bill  or  draft  is  one  drawn  upon  a  party  who 
has  no  funds  of  the  drawer  in  his  hands,  but  who  accepts  it  for 
the  accommodation  of  the  drawer,  in  pursuance  of  a  previous  agree- 
ment.    Edwards  on  Bills  &  Prom.  Notes,  43. 

9.  What  presumption  of  law  is  raised  by  the  acceptance  of  a  bill 
of  exchange  ? 

Acceptance  of  a  bill  of  exchange  raises  a  presumption  of 
funds  in  the  hands  of  the  acceptor,  which  is  conclusive  as  between 
the  drawee  and  any  bona  fide  holder,  and  which  is  sufficient  to 
support  an  action  brought  against  the  acceptor  by  the  drawer,  on 
a  bill  payable  to  his  own  order.  Edwards  on  Bills  &  Prom. 
Notes,  44 ;  Daniels  on  Neg.  &  Inst.  §  534 ;  Parsons  on  Bill^, 
323,  544,  545. 

10.  If  an  infant  join   with  an  adult  in  a  bill  of  exchange,  can 
either  be  sued  on  the  bill? 

The  adult  may  be  sued,  but  the  infant  cannot.  Edwards  on 
Bills  &  Prom.  Notes,  67. 
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11.  In  what  manner  may  a  Tnarried  woman  make  her  separate 
estate  chargeable  with  the  payment  of  a  hill  of  exchange  or  promis- 
sory note  ? 

By  the  same  acts  which  would  render  her  liable  if  unmar- 
ried.    Laws  of  1884,  Chap.  381. 

12.  What  will  he  the  character  of  the  liability  of  an  executor  on 
a  negotiable  note,  signed  by  him  as  executor,  and  given  in  the  dis- 
charge of  his  duties  as  such  ? 

He  will  be  liable  personally.  1  Pars,  on  Bills  &  Notes,  161 ; 
8  Wait's  Act.  &  Def.  247. 

13.  What  will  he  the  nature  of  the  liability  of  an  executor  upon 
an  acceptance  by  him  of  a  draft  drawn  upon  him  payable  out  of 
the  estate  of  his  testator  ? 

He  will  be  personally  liable  upon  the  acceptance  although 
he  added  to  his  signature  his  name  of  office.  Sohmittler  v.  Simon, 
101  N.  y.  554. 

14.  In  what  manner  may  an  agent,  specially  authorized  for  that 
purpose,  draw,  acceptor  indorse  a  hill  for  another,  and  avoid  all 
personal  liability  thereon  ? 

He  may  bhid  his  principal,  and  at  the  same  time  avoid  all 
personal  liability  by  writing  the  name  of  his  principal  first,  and 
writing  his  own  name  under  it,  with  words  preceding  it  express- 
ing the  fact  that  he  signs  for  another,  as  A  B,  by  C  D,  his  agent, 
or  A  B,  per  procuration  C  D.  Edwards  on  Bills  &  Prom.  Notes, 
83 ;  1  Wait's  Act.  &  Def.  238 ;  1  Wait's  Law  &  Pr.  (5th  ed.) 
444,  447. 

15.  ^  principal  gives  to  his  agent  full  powers  to  manage  his 
estate,  real  and  personal,  and  authorizes  him  to  do  all  lawful  acts 
concerning  his  business  and  affairs,  of  what  nature  or  kind  soever,' 
and,  under  this  authority,  the  agent  makes  a  promissory  note  in  the 
name  of  his  principal ;  against  whom  only  can  such  note  be  enforced  ? 

The  note  can  be  enforced  against  the  agent  only.  A  principal 
is  bound  by  the  acts  of  his  agent  only  where  the  latter  acts 
.within  the  scope  of  his  authority ;  and  the  general  words  in  the 
power  of  attorney  conferred  upon  the  agent  only  general  power 
to  carry  into  effect  the  special  purposes  for  which  the  power  was 
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given,  and  do  not  confer  authority  to  sign  notes  in  the  name  of 
his  principal ;  and  it  is  a  general  rule  that,  where  an  agent  makes 
a  contract  in  the  name  of  his  principal,  and  the  principal  is  not 
bound  by  it  for  want  of  authority  in  the  agent  to  make  the 
contract,  the  agent  is  personally  liable  on  it.  Edwards  on  Bills 
&  Prom.  Notes,  87,  90  ;  1  Wait's  Act.  &  Def.  226. 

16.    Gan  a  person,  who  has  been  made  a  party  to  a  negotiable 
note  hy  the  forgery  of  his  signature,  he  held  liable  thereon? 
He  cannot.     Edwards  on, Bills  &  Prom.  Notes,  94. 

17.-4.  member  of  a  partnership  makes  a  negotiable  note,  for  the 
accommodation  of  a  third  party,  without  the  knowledge  or  consent 
of  his  partners.  The  note  is  afterward  transferred  to  one  who  has 
no  knowledge  of  the  circumstances  under  which  it  was  executed  ; 
can  the  other  partners  set  up,  as  a  defense  to-an  action  on  the  note, 
that  it  was  made  without  authority  and  out  of  the  usual  course  of 
business  f 

They  cannot  defeat  a  recovery  by  such  a  defense.  Edwards 
on  Bills  &  Prom.  Notes,  106  ;  5  Wait's  Act.  &  Def.  128. 

18.  What  would  it  be  necessary  for  the  holder  to  prove,  in  such 
a  case,  in  order  to -recover? 

It  would  be  necessary  to  establish  the  fact  that  he  received 
the  note  bona  fide,  and  for  a  valuable  consideration.  Edwards 
on  Bills  &  Prom.  Notes,  106  ;  5  Wait's  Act.  &  Def.  129. 

19.  What  is  the  legal  effect  of  a  note  made  payable  to  the  order 
of  the  maker,  or  to  the  order  of  a  fictitious  person,  and  afterward 
negotiated  ? 

It  is  provided  by  statute  that  notes  so  made  and  negotiated 
shall  have  the  same  effect  and  be  of  the  same  validity,  as  against 
the  maker  and  all  persons  having  knowledge  of  the  facts,  as  if 
payable  to  bearer.  Edwards  on  Bills  &  Prom.  Notes,  129 ;  1 
Wait's  Law  &  Pr.  696. 

20.  In  what  manner  must  the  payee  of  a  note  be  designated  in 
order  to  render  it  negotiable  ? 

The  usual  mode  of  rendering  a  note  transferable  is  by 
drawing  it  payable  to  a  certain  person,  or  order  or  bearer,  or  to 
the  order  of  the  drawer,  or  to  bearer  generally.     Where  a  note 
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is  not  made  paj'able  to  any  person  by  name,  adding  "  or  bearer  " 
or  the  words  "  or  order,"  it  must  bear  upon  its  face  terms  of 
equivalent  import  in  order  to  make  it  negotiable.  Edwards  on 
Bills  &  Prom.  Notes,  165 ;  1  Wait's  Law  &  Pr.  716. 

21.  What  will  he  the  effect  of  an  indorsement  by  John  Doe  of 
a  note  made  payable  to  John  Doe  or  bearer  ? 

The  indorsement  will  serve  only  to  make  John  Doe  liable 
as  an  indorser,  but  will  not  add  to  the  negotiability  of  the  note, 
as  all  notes  payable  to  a  certain  person  or  bearer,  or  to  bearer 
only,  are  transferable  without  indorsement.  1  Wait's  Law  & 
Pr.  719 ;  Edwards  on  Bills  &  Prom.  Notes,  165. 

22.  If  A  gives  a  note,  payable  in  cash  or  specific  articles,  to  B, 
or  order,  is  the  note  negotiable  P 

It  is  not ;  no  no.te  is  negotiable  of  which  the  maker  has  an 
election  to  pay  in  money  or  to  some  other  act.  To  be  negotiable 
a  note  must  be  payable  in  money.  Edwards  on  Bills  &  Prom. 
Notes,  139  ;  1  Wait's  Law  &  Pr.  703. 

23.  What  is  the  effect  of  including  in  a  note  or  bill  of  exchange 
a  limitation  that  it  be  paid  out  of  a  certain  fund  f 

The  effect  of  the  limitation  will  be  to  destroy  the  negotia- 
bility of  the  note  or  bill.  Edwards  on  Bills  &  Prom.  Notes,  143 ; 
1  Wait's  Law  &  Pr.  706,  707 ;  1  Wait's  Act.  &  Def.  652,  553. 

34.  A  makes  and  delivers  two  promissory  notes,  one  payable  on 
the  day  of  his  marriage  and  the  other  six  months  after  the  death  of 
his  father,  are  both  notes  equally  negotiable  ? 

They  are  not.  The  first  note  would  not  be  negotiable  for 
the  reason  that  the  promise  to  pay  is  conditioned  upon  the  hap- 
peiiing  of  an  uncertain  event;  while  the  second  note  maybe 
negotiable,  as  the  payment  is  made  to  depend  upon  an  event 
which  is  certain  to  arrive,  and  uncertain  only  in  regard  to  the 
time  when  it  will  take  place.  Edwards  on  Bills  &  Prom.  Notes, 
141 ;  1  Wait's  Law  &  Pr.  704 ;  1  Wait's  Act.  &  Def.  548,  549. 

25.  A  note  is  made  payable  thirty  days  from  date,  but  the  date 
of  making  the  note  is  no  where  specified,  what  is  the  effect  of  the 
omission  on  the  validity  of  the  note  ? 

The  omission  of  the  date  of  making  a  note  has  no  effect  on 
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its  validity,  for  it  will  be  intended  that  it  was  dated  on  the  day 
on  which  it  was  made.  Edwards  on  Bills  &  Prom.  Notes,  150  ; 
1  Wait's  Law  &  Pr.  710. 

26.  Will  the  payment  hy  a  lank  of  a  pogt  dated  eheok,before 
the  day  upon  which  it  was  dated  have  the  effect  of  defeating  the 
right  of  the  assignee  of  the  fund  to  demand  the  return  of  the  de- 
posit ? 

It  will  not.  The  money  so  paid  remains  to  the  credit  of  the 
drawer  of  the  check,  and  the  assignee  in  good  faith  of  this  fund 
may  maintain  an  action  against  the  bank  for  its  recovery.  1 
Wait's  Law  &  Pr.  712;  1  Wait's  Act.  &  Def.  556. 

27.  Where  there  is  a  discrepancy  between  the  amount  stated  in 
the  margin,  and  the  amount  mentioned  in  the  hody  of  the  note, 
which  statement  must  prevail? 

The  amount  stated  in  the  body  of  the  note,  as  the  words 
there  used  are  a  part  of  the  note,  while  the  figures  used  in  the 
margin  are  only  a  memorandum.  Edwards  on  Bills  &  Prom. 
Notes,  152 ;  1  Wait's  Law  &  Pr.  712,  713. 

28.  Are  there  any  valid  reasons  for  the  insertion  of  the  words 
'■'•for  value  received,''  in  a  negotiable  note  ? 

There  are  none.  The  law  implies  that  a  negotiable  note  has 
been  given  for  value  where  no  consideration  is  expressed ;  and  as 
between  the  original  parties,  the  consideration  may  be  inquired 
into  whether  express  or  otherwise.  Edwards  on  Bills  &  Prom. 
Notes,  169 ;  1  Wait's  Law  &  Pr.  718. 

29.  What  is  the  effect  of  payment  by  note  or  bill  of  exchange  f    \ 
When  a  negotiable  bill  or  note  is  delivered  to  a  creditor. 

it  operates  as  an  extinguishment  of  the  original  debt  to  the 
extent  of  barring  a  recovery  on  the  original  demand  until  the 
instrument  is  not  only  due,  but  is  also  either  proven  lost,  or  is 
delivered  up  and  canceled  on  the  trial.  Edward  on  Bills  and 
'  Prom.  Notes,  196 ;  8  Wait's  Act.  &  Def.  511 

30.  How  would  you  proceed  to  recover  on  a  lost  negotiable  note 
or  bill  of  exchange  f 

I  would,  1.  Prove  the  existence  of  the  note  or  bill,  its 
amount,  negotiability,  ownership   and  loss;  and,   2,  Execute  a 
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bond  to  the  adverse  party,  in  a  penalty  at  least  double  the 
amount  of  such  note  or  bill,  with  two  sureties,  to  be  approved 
by  the  court,  conditioned  to  indemnify  the  adverse  party  against 
all  claims  by  any  other  person  on  account  of  such  note  or  bill, 
and  against  all  cost  and  expenses  by  reason  of  such  claim. 
Edwards  on  Bills  &  Prom.  Notes,  279. 

31.  What  preaaUtionary  measures  would  you  advise  if  a  hill 
of  exchange,  note  or  check,  drawn  payable  to  hearer  or  order,  and 
indorsed  in  blank  had  been  lost  or  stolen  from  your  client? 

I  should  advise  him  to  give  immediate,  notice  to  all  the  par- 
ties not  to  pay  the  money  thereon  to  any  person  but  himself; 
and  also  to  insert  a  notice  in  the  newspapers  cautioning  all  per- 
sons against  taking  or  buying  the  stolen  paper.  Edwards  on 
Bills  &  Prom.  Notes,  307. 

33.  What  are  the  presumptions  of  law  in  favor  of  negotiable 
paper  f 

The  law  presumes,  1.  A  good  consideration  until  the  con- 
trary appears  ;  2.  That  the  holder  is  the  owner  until  circum- 
stances of  suspicion  are  shown ;  3.  That,  if  indorsed,  the  indorse- 
ment was  made  before  it  became  due  ;  4.  That  the  party  in 
possession  took  the  same  in  the  usual  course  of  business  for 
value  ;  5.  That  the  maker  of  a  note  is  the  primary  debtor  ;  and, 
6.  That  the  acceptor  of  a  bill  of  exchange  is  primarily  liable 
thereon.  Edwards  on  Bills  &  Prom.  Notes,  312,  1  Wait's  Act. 
&  Def.  609. 

33.  What  two  contracts  are  included  in  every  unqualified  in- 
dorsement f 

Every  unqualified  indorsement  is,  1.  An  assignraent  of  the 
bill  or  note  by  the  indorser;  and,  2.  An  executory  contract  in 
which  the  indorser  agrees,  upon  certain  conditions,  to  pay  the 
amount  of  the  bill  or  note  himself.  Edwards  on  Bills  &  Notes, 
284 :  8  Wait's  Act  &  Def.  113,  114. 

34.  What  contracts  of  warranty  are  implied  in  the  indorse- 
ment ? 

1.  ,A  warranty  that  the  instrument  indorsed  is  not  forged ; 
and,  2.  A  warranty  of  the  existence  and  legality  of  the  contract 
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"which  the  iiidorser  undertakes  to  assign.     Edwards  on  Bills  & 
Notes,  289 ;  1  Wait's  Act.  &  Def.  599,  600 ;  8  id.  114. 

35.  A  leaves  with  his  agent  certain  blank  promissory  notes, 
hearing  his  indorsement  on  the  hack,  with  the  understanding  that 
they  are  to  be  filled  up  and  used  by  the  agent  in  the  course  of 
his  business.  If  the  notes  are  filled  up  by  the  agent  qnd  used 
for  purposes  other  than  that  for  which  they  were  designed,  will 
the  paper  be  valid  in  the  hands  of  a  subsequent  holder  ? 

It  will  be  valid  in  the  hands  of  a  subsequent  holder  who 
receives  it  in  good  faith  and  for  value.  The  indorsement  is  in 
effect  a  letter  of  credit  for  an  indefinite  sum,  and  the  indorsee, 
by  delivery,  authorizes  the  agent  to  fill  it  up  in  proper  form. 
Edwards  on  Bills  &  Prom.  Notes,  253. 

36.  Where  a  note  or  bill  is  made  payable  or  indorsed  to  more 
than  one  person,  ivhat  further  indorsement  is  necessary  to  trans- 
fer the  note  or  bill  to  other  parties  f 

If  the  persons  to  whom  the  note  or  bill  is  made  payable  or 
indorsed  are  not  partners,  all  of  them  must  unite  in  transferring 
the  instrument ;  but  if  the  persons  to  whom  it  is  payable  or  in- 
dorsed are  copartners,  either  of  the  partners^ may  make  the  trans- 
fer by  indorsement.  Edwards  on  Bills  &  Prom.  Notes,  254  ;  1 
Wait's  Act.  &  Def.  591 ;  1  Wait's  Law  &  Pr.  (5th  ed.)  740. 

37.  What  is  the  effect  of  the  indorsement  and  transfer  of  a 
note  overdue  ? 

The  indorsement  and  transfer  operate  as  a  renewal  of  the 
note,  which  then  becomes  payable,  within  a  reasonable  time,  on 
demand.  Edwards  on  Bills  &  Prom.  Notes,  261 ;  1  Wait's  Law 
&  Pr.  (5th  ed.)  740,  741. 

38.  Explain  the  meaning  of  the  terms  "  indorsement  in  blank  " 
and  "  indorsement  in  full."  ^ 

Where  an  indorser  simply  writes  his  name  on  the  back  of 
negotiable  paper,  it  is  called  an  indorsement  in  blank,  or  a  blank 
indorsement,  and  when  the  indorsement  mentions  the  name  of 
the  person  in  whose  favor  it  is  made,  it  is  called  an  indorsement 
in  full.  Edwards  on  Bills  &  Notes,  267 ;  1  Wait's  Law  &  Pr. 
742 ;  1  Wait's  Act.  &  Def.  594. 
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39.  What  is  the  difference  in  the  effect  of  the  two  indorse- 
ments f 

The  effect  of  an  indorsement  in  blank  is  to  make  a  bill  of 
exchange  or  negotiable  note  transferable  by  delivery,  the  bill  or 
note  being  then  equivalent  to  one  payable  to  bearer.  The  effect 
of  an  indorsement  in  full  is  to  restrict  the  right  to  demand  the 
payment  of  the  bill  or  note  so  indorsed  to  the  indorsee,  or  person 
to  whom  it  is  ordered  paid,  and  to  render  it  transferable,  as 
negotiable  paper,  only  by  adding  his  indorsement  in  writing. 
Edwards  on  Bills  &  Notes,  268 ;  1  Wait's  Act.  &  Def.  595. 

40.  When  a  note  is  indorsed  in  blank,  and,  afterward,  several 
indorsements  in  full  are  added,  will  it  be  necessary  for  the  holder 
of  the  note  to  connect  his  title  with  that  of  his  immediate  indorser, 
in  order  to  recover  on  the  note  ? 

It  will  not.  He  may  strike  out  all  the  indorsements  except 
the  first,  and  make  tible  under  that.  Edwards  on  Bills  &  Prom. 
Notes,  275 ;  1  Wait's  Act.  &  Def.  697. 

41.  Can  the  defense  of  usury  he  interposed  to  an  action  brought 
upon  a  negotiable  note  or  bill  of  exchange  by  an  innocent  holder 
for  value  ? 

It  can ;  the  statute  makes  no  exception  in  favor  of  bona  fide 
holders.  3  R.  S.  (7th  ed.)  2254,  §  5  ;  Kilner  v.  O'Brien,  14 
Hun,  414. 

43.  State  the  general  rule  as  to  the  effect  of  illegality  of  con- 
sideration on  the  validity  of  a  negotiable  note  in  the  hands  of  a 
bona  fide  holder? 

Where  the  legislature  has  declared  that  the  illegality  of  the 
contract  or  consideration  shall  make  the  note  void,  the  note  will 
be  invalid  in  the  hands  of  a  bona  fide  holder ;  but,  unless  it  has 
been  so  expressly  declared  by  the  legislature,  illegality  of  con- 
sideration will  be  no  defense  against  a  bona  fide  holder,  without 
notice  and  for  a  sufficient  consideration,  unless  he  obtained  the 
note  after  it  became  due.  Edwards  on  Bills  &  Prom.  Notes,  370. 

43.   Who  is  a  bona  fide  holder  of  negotiable  paper  ? 

A  bona  fide  holder  of  negotiable  paper  is  one  who  has  ac- 
quired the  title  in  good  faith  for  a  valuable  consideration  from 
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one  capable  of  transferring  it,  or  from  one  in  possession  of  the 
paper  with  apparent  right  to  transfer  it,  and  without  notice  of 
any  defect  in  his  title  or  right  to  transfer.  8  Wait's  Act.  & 
Def.  124. 

44.  When  is  a  negotiable  note  said  to  carry  the  equities  with  it, 
or,  in  other  words,  to  be  taken  subject  to  all  the  equities  with  which 
it  may  be  incumbered  f 

When  it  is  still  in  the  hands  of  the  payee ;  or  when  it  is  taken 
by  subsequent  parties  after  maturity  ;  or  with  notice  of  facts 
going  to  impeach  its  validity  or  to  diminish  the  amount  recover- 
able thereon ;  or  where  it  has  not  been  received  in  the  usual 
course  of  business,  for  a  valuable  consideration.  Edwards  on 
Bills  &  Prom.  Notes,  371,  373  ;  1  Wait's  Act.  &  Def.  608  ; 
8  id.  125. 

45.  Is  there  any  ease  in  which  a  purchaser  of  a  negotiable  note, 
with  knowledge  of  the  equities  between  the  original  parties,  will 
acquire  title  to  it  free  from  such  equities  ? 

There  is.  If  a  negotiable  note  has  been  transferred  by  in- 
dorsement, before  maturity,  to  a  purchaser  for  value,  who  had 
no  notice  of  any  prior  equities,  and  is  again  transferred  by  him, 
by  indorsement,  before  maturity,  to  one  who  takes  it  in  the 
regular  course  of  business,  for  value,  the  last  purchaser  acquires 
the  title  of  his  transferor,  and  may  recover  on  the  note  although 
he  had  notice  of.  such  prior  equities  at  the  time  of  the  transfer 
to  him.  Byles  on  Bills  (5th  Amer.  ed.)  118  ;  Story  on  Notes, 
§  196 ;  Story  on  Bills,  §  220  ;  8  Wait's  Act.  &  Def.  124. 

46.  What  is  the  engagement  of  the  drawer  of  a  bill  of  ex- 
change ? 

The  drawer  of  a  bill  of  exchange  engages,  1.  That  the  drawee 
is  to  be  found  at  the  place  where  he  is  described  to  reside ;  2. 
That  the  drawee  is  capable  of  accepting  the  bill  and  binding 
himself  for  its  payment ;  3.  That  the  drawee  shall  accept  un- 
conditionally, according  to  the  tenor  of  the  bill ;  and  4.  That 
the  drawee  shall  pay  the  bill  at  the  place  designated  therein. 
Edwards  on  Bills  &  Prom.  Notes,  380,  383  ;  1  Wait's  Law  &  Pr. 
rSth  ed.)  771 ;  1  Wait's  Act.  &  Def.  618. 
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47.  What  is  the  contract  of  the  indorser  of  a  hill  of  exchange  ? 
The  indorser  of  a  bill  of  exchange  is  substantially  a  new 

drawer,  and  is  consequently  liable  on  a  similar  contract.  Edwards 
on  Bills  &  Prom.  Notes,  384. 

48.  What  is  a  certified  check,  and  what  is  its  peculiar  value  over 
a  similar  check  which  is  uncertified  f 

A  certified  check  is  one  which  has  indorsed  upon  it  the  cer- 
tificate of  the  teller  of  the  bank  where  it  is  payable  that  it  is  good. 
This  certificate  is  an  admission  that  it  is  drawn  on  funds,  and  an 
undertaking  that  it  shall  be  paid  on  presentment ;  and  the  act  of 
giving  it  renders  the  bank  liable  for  the  amount  of  the  check, 
irrespective  of  the  fact  that  the  drawer  has  withdrawn  his  funds 
prior  to  its  presentment  for  payment.  Edwards  on  Bills  &  Prom. 
Notes,  406  ;  1  Wait's  Law  &  Pr.  (6th  ed.)  777 ;  1  Wait's  Act.  & 
Def.  507  ;  8  id.  98. 

49.  Is  a  parol  acceptance  of  a  hill  valid  in  this  State  ? 
It  is  not.  1  Wait's  Law  &  Pr.  (5th  ed.)  775,  776. 

50.  A  makes  an  unconditional  promise  in  writing  to  accept  any 
hill  of  exchange  which  may  he  drawn  upon  him  hy  B,  during  the 
present  year,  in  a  sum  not  exceeding  $1,000   in  any  one  month. 

What  is  the  legal  effect  of  this  promise  f 

The  promise  is  in  effect  an  actual  acceptance  in  favor  of  every 
person  who,  upon  the  faith  thereof,  has  received,  for  a  valuable 
consideration,  a  bill  drawn  according  to  the  teriiis  of  the  promise. 
1  Wait's  Law  &  Pr.  776. 

51.  The  holder  of  a  hill  of  exchange,  for  a  good  consideration, 
executed  and  delivered  to  the  acceptor  a  release  under  seal,  and  the 
next  day  transferred  the  hill  to  a  third  party  for  a  valuahle  con- 
sideration. Will  the  release  he  a  good  defense  to  an  action  on  the 
bill. 

The  release  will  be  a  good  defense  only  as  between  the 
parties,  and  will  not  affect  the  rights  of  a  purchaser  for  value, 
who  takes  the  bill  without  notice  and  before  due.  E(|fwards  on 
Bills  &  Prom.  Notes,  436. 

58.  In  u)hat  cases  will  the  failure  on  the  part  of  the  payee  to 
notify  the  drawer  and  indorsers  of  the  presentment  of  a  hill  of  ex- 
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change  to  the  drawee,  and  its  nonracceptance  hy  him,  fail  to  release 
the  drawer  and  indorsers  from  liability  thereon  ? 

An  omission  to  give  the  drawer  and  indorsers  notice  of  the 
non-acceptance  of  a  bill  of  exchange  will  not  discharge  them, 
where,  from  the  circumstances  of  the  case,  they  could  not  have 
been  injured  by  the  omission.  Nor  will  they  be  discharged 
where  the  payee  has,  subsec[uent  to  the  presentment  and  refusal, 
transferred  the  bill  to  a  bona  fide  indorsee  for  value,  who  took 
the  same  before  maturity  and  without  notice  of  its  dishonor. 
Edwards  on  Bills  and  Notes,  446,  447 ;  1  Wait's  Law  &  Pr. 
(5th  ed.)  780 ;  1  Wait's  Act.  &  Def.  627. 

53.  In  what  manner  may  notices  of  non-payment  and  non-accept- 
ance he  served? 

By  depositing  the  same  in  the  post-oifice,  directed  to  the 
drawer  or  indorser  to  be  served  at  his  residence  or  place  of 
biisiness,  with  the  postage  thereof  prepaid.  Edwards  on  Bills 
&  Notes,  456;  1  Wait's' Law  &  Pr.  782;  1  Wait's  Act.  &,Def. 
629. 

54.  Within  what  time  in  ordinary  cases  must  such  notices  he 
served  ? 

As  a  general  rule  tbey  must  be  served  on  the  day  of 
demand  or  the  first  business  day  thereafter.  Edwards  on  Bills 
&  Notes,  459. 

55.  What  is  a  protest  ? 

A  protest  is  a  formal  and  solemn  declaration  in  writing, 
made  by  a  notary,  setting  out  a  copy  of  the  bill  or  referring  to 
it  as  annexed,  and  statihg  that  payment  or  acceptance  has  been 
demanded  and  refused,  the  reason  given  for  the  refusal  if  any, 
and  the  purpose  and  object  of  the  protest.  Edwards  on  Bills  & 
Prom.  Notes,  461. 

56.  When  is  presentment  for  a  payment  necessary  in  order  to 
perfect  a  right  of  action  on  a  hill  or  promissory  note  ? 

As  against  the  maker  of  a  note  or  the  acceptor  of  a  bill  of 
exchange,  a  demand  for  payment  is  not  necessary  to  perfect  a 
right  of  action  on  the  bill  or  note ;  but  as  against  the  drawer  or 
indorsers  of  a  bill,  or  the  indorsers  of  a  note,  due  demand  for 
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payment  and  notice  of  non-payment  are,  as  a  general  rule,  con- 
ditions precedent  to  a  right  of  action.  Edwards  on  Bills  & 
Prom.  Notes,  486  ;  1  Wait's  Law  &  Pr.  787. 

57.  Are  there  any  exceptions  to  the  ffeneral  rule  that  demand 
and  notice  are  necessary  to  charge  the  indorser  of  a  note  ? 

There  are.  Demand  and  notice  are  not  necessary  to  charge 
the  indorser  of  a  note  made  for  his  accommodation ;  nor  to  charge 
an  indorser  who,  before  the  maturity  of  the  note,  has  taken 
an  assignment  of  all  the  property  of  the  debtor  for  his  protection 
nor  to  charge  an  indorser  who  has  expressly  or  impliedly  waived 
demand  and  notice.  1  Wait's  Law  &  Pr.  787  ;  Story  on  Prom. 
Notes,  §§  268,  282;  8  Wait's  Act.  &  Def.  119,  120^  121. 

58.  "Is  a  new  consideration  necessary  to  support  a  waiver  of 
demand  and  notice  ? 

It  is  not.  Parsons  on  Notes  &  Bills,  404,  574 ;  Story  on 
Notes,  §  275  ;  Edwards  on  Bills  &  Prom.  Notes,  529  ;  8  Wait's 
Act.  &  Def.  120. 

59.  ^  a  note  is  dated  on  the  thirty-first  of  August,  and  is  paya- 
ble six  months  after  date  on  what  date  will  it  fall  due  f 

It  will  be  due  on  the  last  day  of  February  or  including  days 
of  grace,  on  the  third  of  March.  Edwards  on  Bills  &  Prom. 
Notes,  515. 

60.  If  a  promissory  note  is  payable  on  demand,  with  interest, 
when  must  a  demand  be  made  in  order  to  charge  an  indorser  there- 
of? 

A  promissory  note,  payable  on  demand,  with  interest,  is  a 
continuing  security,  and  an  indorser  of  such  note  remains  liable 
thereon  until  an  actual  demand  is  made,  and  the  holder  of  the 
note  is  not  chargeable  with  neglect  for  omitting  to  make  such 
demand  within  any  particular  time.     8  Wait's  Act.  &  Def.  119. 

61.  -^'^  a  bill  of  exchange,  check  or  promissory  note  is  so  drawn 
that  the  day  of  payment  falls  on  Sunday,  when  will  it  be  legally 
payable  ? 

On  the  next  succeeding  secular  or  business  day.  Laws  of 
1887,  chap.  461. 

62.  What  days  are  public  holidays  for  all  purposes  whatever  as 
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regards  the  presenting  for  payment  or  acceptance,  and  of  the  protest- 
ing and  giving  notice  of  the  dishonor  of  bills  of  exchange,  bank 
checks,  or  promissory  notes  ? 

New  Year's  day,  Washington's  Birthday,  Decoration  day. 
Independence  day,  Labor  day,  Christmas  day,  any  general  elec- 
tion day  and  any  day  appointed  by  the  president  or  governor  as 
a  day  of  thanksgiving,  or  fasting  or  prayer,  or  other  reUgious 
observance.     Laws  of  1887,  chap.  289. 

63.  If  a  note  is  so  drawn  as  to  fall  due  on  one  of  the  public  holi- 
days above  specified,  when  is  it  legally  due  and  payable  ? 

On  the  secular  or  business  day  next  succeeding  such  holi- 
day.    Laws  of  1887,  chap.  289. 

""  64.  If  a  promissory  note  falls  due  either  on  the  second  day  of 
January,  the  twenty-third  day  of  February,  the  fifth  day  of  July,  or 
the  twenty-sixth  day  of  December,  and  that  day  is  Monday,  when 
is  such  note  legally  presentable  for  payment  ? 

On  the  next  day.     Laws  of  1887,  Chap.  289. 

65.  What  are  half-holidays  f 

Every  Saturday  from  noon  until  midnight.  Laws  of  1887, 
chap.  289. 

66.  If  a  bill  of  exchange  or  a  promissory  note  is  made  payable  on 
Saturday  when  is  it  legally  due  and  payable  ? 

All  such  bills  or  notes,  except  those  payable  at  sight  or  on 
demand,  are  payable  on  the  next  succeeding  secular  or  business 
day.     Laws  of  1887,  chap.  461. 

67.  When  a  demand  of  payment  is  necessary,  where  should  it 
he  made  ? 

If  the  note  or  bill  specifies  a  place  of  payment  the  demand 
should  be  made  at  the  place  specified ;  otherwise,  at  the  residence 
or  place  of  business  of  the  maker  or  acceptor.  Edwards  on  Bills 
&  Prom.  Notes,  495';  1  Wait's  Act.  &  Def.  637 ;  8  id.  118 ;  1 
Wait's  Law  &  Pr.  788,  789. 

68.  How  must  demand  of  payment  be  made  ? 

'     It  must  be  made  by  a  person  authorized  to  receive  payment, 
and  deliver  the  instrument  upon  which  it  is  founded,  upon  a  per- 
13 
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sou  there  present,  who  must  be  then  afforded  an  opportunity  to 
make  immediate  payment.  A  demand  by  letter  is  insufficient. 
1  Daniels  on  Neg,  Inst.  §  518  ;  1  Pars,  on  Bills  &  Notes,  371 ; 
Chitty  on  BiUs  (12th  Am  ed.)  415 ;  8  Wait's  Act.  &  Def.  118, 
119. 

69.  Is  it  necessary  that  notice  of  non-payment  should  he  given  to 
a  person  who  has  indorsed  an  absolute  guaranty  of  payment  on  the 
hack  of  a  negotiable  note,  in  order  to  avoid  discharging  him  from 
liability  as  a  guarantor  ? 

It  is  not.  The  contracts  entered  into  by  the  guarantor  and 
the  indorser  of  a  negotiable  note  are  wholly  dissimilar.  The 
contract  by  the  guarantor  is  an  unconditional  undertaking  that 
the  note  shall  be  paid,  while  the  contract  of  an  indorser  is  to  pay 
the  note  after  due  demand  and  notice  of  non-payment.  Edwards 
on  Bills  &  Prom.  Notes,  630. 
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CHAPTER   XIII. 
INSURANCE. 

1.  Define  insurance,  and  give  a  description  of  the  terms   errir 
ployed  in  the  contract. 

Insurance  (also  called  assurance)  is  a  contract  whereby,  for 
an  agreed  premium,  one  party  undertakes  to  indemnify  the  other 
against  loss  on  a  specified  subject  by  specified  perils.  The  party 
agreeing  to  make  the  indemnity  is  usually  called  the  insurer,  or 
underwriter ;  the  other,  the  insured  or  assured  ;  the  agreed  con- 
sideration, the  premium ;  the  written  contract,  a  policy  ;  the 
events  insured  against,  risks  or  perils  ;  and  the  subject,  right  or 
interest  to  be  protected,  the  insurable  interest.  Bouv.  Diet.;  1 
Phillips  on  Ins.,  §§  1-5 ;  4  Wait's  Act.  &  Del  13. 

2.  Is'' it  essential,  in  a  contract  of  this  kind,  that  the   insured 
party  should  have  an  insurable  interest  in  the  thing  insured  ? 

It  is,  for  otherwise  the  policy  is  a  mere  wager,  and,  as  such, 
invalid.    4  Wait's  Act.  &  Def.  22,  91  ;  8  id.  327. 

3.  What  is  the  undertaking  of  the  insurer  in  a  contract  of  ma- 
rine insurance  ? 

By  this  contract  the  insurer  undertakes,  for  a  stipulated 
premium,  to  indemnify  the  insured  against  certain  perils,  or  sea- 
risks,  to  which  his  ship,  freight  and  cargo,  or  some  of  them,  may 
be  exposed  on  a  certain  voyage,  or  during  a  fixed  period  of  time 
— the  property,  the  perils  and  the  period  of  time  all  being  de- 
fined, in  part  by  the  instrument  of  agreement,  and  in  part  by 
the  law.     3  Kent's  Com.  253 ;  2  Pars,  on  Cont.  350. 

4.  Is  it  necessary  that   the  agreement  to  insure  should  he   in 
writing  ? 

Though  the  agreement  is  usually  in  writing,  it  is  not  nec- 
essary that  it  should  be,  unless  the  act  of  incorporation  of  the 
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insurers  requires  it  to  be  so.  It  may  be  oral  only,  or  it  may  be 
made  by  an  agreement  to  insure,  entered  and  subscribed  on  the 
books  of  the  insurers  in  any  manner  usual  in  that  office.  2  Pars, 
on  Cont.  350 ;  3  Kent's  Com.  257,  note  8  ;  4  Wait's  Act.  &  Def. 
15. 

5.  In  what  way  is  insurance  generally  effected  in  this  country  ? 
During  the  colonial  goyernment  of  this  country  the  busi- 
ness of  insurance  was  almost  entirely  carried  on  by  private  in- 
dividuals, each  taking  singly  for  himself  a  risk  to  the  amount  of 
his  subscription;  but  now  the  business  is  carried  on  almost  ex- 
clusively by  incorporated  companies.  8  Kent's  Com.  256,  257; 
2  Pars,  on  Cont.  350. 

6-  What  is  the  consideration  for  the  promise  of  insurance  ? 
The  consideration  is  the  premium  paid  by  the  insured ;  and 
it  is  sufficient  to  bind  both  parties  to  the  contract,  if  it  be  sub- 
scribed only  by  the  insurers  ;  the  insured,  however,  always  hav- 
ing his  option  as  to  whether  he  will  put  his  property  under  the 
risks  insured  against.     2  Pars,  on  Cont.  351. 

7.  Will  any  writing  be  assumed  to  constitute  a  part  of  the  policy 
without  being  embodied  in  it  ? 

Not  unless  referred  to  as  such  in  the  body  of  the  instrument, 
or  signed  as  such  by  the  party  upon  whom  it  imposes  an  obliga- 
tion. Thus,  a  paper  is  not  made  a  part  of  a  policy  by  merely 
being  folded  up  with  it,  or  even  wafered  to  it ;  and  things  said 
or  written  by  either  party,  or  by  both,  while  negotiating  for  the 
policy,  whatever .  their  importance,  forms  no  part  of  the  policy 
unless  written  therein  or  specifically  referred  to.  2  Pars,  on 
Cont.  352. 

8.  May  insurance  he  effected  through  an  agent  ? 

Insurance  may  be  and  usually  is  effected  through  agents, 
but  the  agent  must  have  full  power  to  do  so.  This  power  may 
be  expressly  given,  or  may  be  derived  ftom  the  circumstances  of 
the  case,  or  from  usage  ;  but  a  mere  general  authority,  though  it 
be  to  act  in  relation  to  the  ship  or  cargo,  is  not  sufficient.  3 
Kent's  Com.  260 ;  2  Pars,  on  Cont.  352. 

9.  Suppose  an  agent  effects  an  insurance  for  his  principal  with 
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out  his  knowledge  or  authority,  and  the  principal  afterward  adopts 
the  act,  is  the  insurer  hound  ? 

He  is ;  and  the  bringing  of  an  action  on  the  policy  by  such 
principal,  in  his  own  name,  has  been  said  to  be  sufficient  ratifica- 
tion.    3  Kent's  Com.  260 ;  2  Pars,  on  Cont.  353. 

10.  Who  may  he  insured  ? 

All  persons,  whether  aliens  or  natives,  may  be  insured  ;  the 
only  prominent  exception  to  the  general  rule  being  an  insurance 
for  the  benefit  of  an  alien  enemy.  Aliens  who  are  not  enemies 
may  make'  contracts  of  insurance  as  fully,  to  all  intents  and  pur- 
poses, as  citizens  or  subjects  of  the  country  in  which  the  policy 
is  made.     2  Pars,  on  Cont.  360  ;  3  Kent's  Com.  253. 

11.  What  is  the  general  rule  as  to  the  description  of  the  insured 
property  in  the  policy  ? 

The  property  insured  should  be  set  forth  in  the  policy  with 
sufficient  distinctness ;  but,  where  there  is  no  fraud  or  conceal- 
ment on  the  part  of  the  insured,  his  interest,  which  he  intended 
to  bring  wiihin  the  terms  of  the  policy,  will  be  brought  within 
it,  even  by  a  liberal  construction ;  and  a  mistake  in  the  descrip- 
tion will  seldom  prevent  this  construction.     2  Pars,  on  Cont.  362. 

12.  In  a  marine  policy,  is  it  necessary  that  the  name  of  the  party 
really  interested  as  the  insured  should  always  appear  on  the  face 
of  the  instrument  ? 

Though  some  one  must  be  named  as  the  insured,  it  is  not 
always  the  party  really  interested ;  for  the  policy  may  be  made 
for  the  benefit  of  A,  or  of  whom  it  may  concern,  or  may  contain 
some  indication  of  the  interest  of  another  party  than  the  one 
named.     2  Pars,  on  Cont.  361 ;  1  Phillips  on  Ins.,  §  28. 

13.  if  a  certain  ship  he  specified  in  a  policy  of  insurance,  may 
amother  ship  he  substituted  during  a  voyage  ? 

If  the  ship  be  specified  in  the  policy,  it  becomes  part  of  the 
contract,  and  no  other  ship  can  be  substituted  without  necessity ; 
the  cargo  may,  however,  be  shifted  from  one  ship  to  another,  if 
it  be  done  from  necessity,  and  the.  insurer  of  it  will  still  be  liable. 
3  Kent's  Com.  257. 
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14.  Crive  the  distinction  between  open  policies  and  valued  pol- 
icies ? 

Where  the  yalue  of  the  property  insured,  as  agreed  upon  by 
both  parties,  is  not  stated  in  the  policy,  but  must  be  proved  by 
evidence  after  the  loss  occurs,  such  a  policy  is  called  an  open 
policy.  But,  if  the  value  of  the  insured  property,  as  agreed  upon 
by  the  parties,  is  stated  in  the  policy,  it  is  then  called  a  valued 
policy.  2  Pars,  on  Cont.  368,  369 ;  3  Kent's  Com.  273  ;  1  Pars, 
on  Mar.  Ins.  256  ;  1  Arnould  on  Mar.  Ins.  §  124. 

15.  What  is  meant  hy  a  double  insurance  f 

A  double  insurance,  is  where,  by  different  policies,  the  same 
interest  of  the  same  parties  in  the  same  subject-matter  is  insured 
against  the  same  risks ;  and  it  is  over-insurance  if  the  -^vhole 
amount  insured  by  all  the  policies  exceeds  the  whole  value  of 
the  property  insured.  2  Pars,  on  Cont.  371  ;  3  Kent's  Com. 
280; 
\  16-    What  is  the  nature  of  the  contract  of  re-insurance  P 

After  an  insurance  has  been  effected,  the  insurer  may  have 
the  entire  sum  he  has  insured,  re-insured  to  him  by  some  other 
insurer ;  the  object  of  which  is  to  indemnify  himself  against  his 
own  act.  If  he  gives  a  less  premium  for  the  re-insurance,  all  his 
gain- is  the  difference  between  what  he  receives  as  a  premium 
for  the  original  insurance,  and  what  he  gives  for  the  indemnity 
against  his  own  policy.  If  he  gives  as  much  for  re-insurance,  he 
gains  nothing  by  the  transaction  ;  and  if  he  gives  a  higher  pre- 
mium, as  insurers  sometimes  do,  to  cover  a  dangerous  risk,  he 
becomes  a  loser  by  his  original  insurance.  3  Kent's  Com.  279 ; 
2  Pars,  on  Cont.  373. 

17.  What  are  the  risks  usually  insured  against  in  marine  pol- 
icies ? 

As  a  general  rule,  the  policy  sweeps  within  its  inclosure  all 
the  maritime  perils  that  the  thing  insured  can  meet  with  on  the 
voyage,  however  strange  or  unexpected.  This  will  include  perils 
of  the  sea,  fire,  barratry,  theft,  robbery,  piracy,  capture,  arrests 
aud  detentions.     3  Kent's  Com.  291 ;  2  Pars,  on  Cont.  374. 

18.  Would  the  ignorance,  inattention,  or  negligence  of  the  mas- 
ter or  mariners,  be  regarded  as  one  of  the  perils  of  the  sea? 

It  would  not,  because  those  words  apply  only  to  all  those 
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natural  perils  and  operations  of  the  elements  which  occur  with- 
out the  intervention  of  human  agency,  and  which  the  prudence 
of  man  could  not  foresee,  nor  his  strength  resist.  The  impru- 
dence, or  want  of  skill  iu  the  master,  may  have  been  unforeseen, 
but  it  is  not  a  fortuitous  event.     3  Kent's  Com.  300. 

19.  Mention  some  of  the  ordinary  risks  of  a  voyage,  for  losses 
from  which  insurers  will  not  he  held  lidbte  ? 

Among  these  are  damages  resulting  from  the  ordinary  em- 
ployment of  the  ship,  or  the  inherent  infirmity  of  the  article,  as 
the  loss  of  an  anchor  by  the  fi-iction  of  the  rocks,  or  the  wear 
and  tear  of  the  equipment  of  the  ship,  or  her  destruction  by 
worms,  or  the  diminution  of  liquids  by  the  ordinary  leakage  to 
which  they  are  naturally  subject.  3  Kent's  Com.  300 ;  2  Pars, 
on  Cont.  375. 

20.  Is  damage  done  to  a  ship  hy  rats  one  of  the  casualties  com- 
prehended under  perils  of  the  sea  f 

The  question  is  not  fully  settled,  but  the  better  opinion 
seems  to  be,  that  the  insurer  is  not  liable  for  this  sort  of  damage, 
because  it  arises  from  the  negligence  of  the  common  carrier,  and 
it  may  be  prevented  by  due  care,  and  is  within  the  control  of 
human  prudence  and  sagacity.    3  Kent's  Com.  301. 

21.  Suppose  a  ship  insured  against  fire  is  burned  purposely  hy 
the  master  as  the  only  means  of  saving  her  from  capture  hy  a  public 
enemy,  are  the  insurers  liable  ? 

They  are ;  for  it  would  be  the  duty  of  the  master  to  the 
State  to  burn  her  under  such  circumstances,  nor  are  the  insurers 
damaged  thereby  if  they  insure  against  capture.  If  the  ship  be 
not  insured  against  capture,  it  may  be  doubted  whether  the  in- 
surers would  be  liable.     2  Pars,  on  Cont.  377. 

22-  If  a  vessel  at  sea  is  not  heard  from  for  a  long  time,  what  is 
the  presumption  of  law  as  to  its  fate  ? 

It  is  presumed  to  have  perished  by  perils  of  the  seas.  By 
some  policies  it  is  provided  that  a  vessel  not  heard  from  for  a 
certain  time  shall  be  presumed  to  have  been  lost.  In  the  ab- 
sence of  any  provision  of  this  sort,  the  length  of  time  which  will 
be  the  ground  of  this  presumption  will  evidently  depend  upon 
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the  distance  and  partic-ular  circumstances.     1  Phillips'  Ins.,  § 
1099  ;  2  Pars,  on  Cont.  376. 

23.  Under  the  clause  for  indemnity  for  loss  hy  '■'■pirates,,  rohhesr 
or  rovers,  and  thieves"  to  what  extent  are  the  insurers  liable  ? 

They  are  liable  for  piracy  and  robbery,  and  plunder  by  force, 
by  persons  not  belonging  to  the  vessel,  or  by  the  mariners  be- 
longing to  it,  where  it  could  not  have  been  prevented  by  reason- 
able vigilance  and  precautions.  3  Kent's  Com.  803  ;  1  Phillips' 
Ins.,  §  1106. 

24.  When  does  the  risk  commence,  and  when  does  it  terminate  in 
marine  insurance  f 

The  commencement  and  end  of  the  risk  depend  upon  the 
words  of  the  policy.  If  the  insurance  is  made  "  at  and  from  "  a 
certain  place,  the  risk  begins  as  soon  as  the  vessel  is  at  that  place, 
and  continues  while  she  is  there,  and  also  when  she  leaves  that 
place.  An  insurance  beginning  "on"  a  certain  day  covers  the 
whole  of  that  day ;  if  it  begins  "  from  "  a  certain  day,  the  word 
"  from  "  has  the  effect  of  "  after,"  and  the  day  is  excluded.  In- 
surance "from"  a  place  begins  only  when  a  vessel  casts  off  her 
moorings,  or  weighs  her  anchor  and  moves,  with  the  intention  of 
sailing.     2  Pars,  on  Cont.  364 ;  3  Kent's  Com.  307. 

25.  If  the  policy  he  to  a  country  generally,  as  to  Cuba,  where 
does  the  risk  end  ? 

In  such  case  the  risk  ends  at  the  first  port  made  for  the  pur- 
pose of  unloading,  after  the  vessel  has  been  moored  there  in  safety 
for  twenty-four  hours.  If  the  vessel  be  ordered  off  or  into  quar- 
antine before  the  twenty-four  hours  have  passed,  the  policy  does 
not  cease  to  attach ;  but  if  she  'be'  safely  moored,  and  continue 
safe  through  a  storm  or  oth«r  peril,  which  begins  either  before  or 
within  the  twenty-four  hours,  and  is  afterward  lost  through  the 
same  storm  or  peril,  she  is  ijiot  lost  within  the  policy.  3  Kent's 
Com.  308  ;  2  Pars,  on  Cont.  367. 

26.  Where  the  insurance  is  on  goods,  what  is  the  general  rule 
for  determining  when  the  policy  attaches  to  them  ? 

As  a  general  rule,  where  the  insurance  is  on  goods,  the  policy 
attaches  when  it  would  attach  to  the  vessel  carrying  them,  were 
she  insured.     2  Pars,  on  Cont.  365. 
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27.    WJien  does  a  *^ port-risk  "  terminate  f 

When  the  vessel,  being  ready  for  sea,  leaves  her  moorings  and 
begins  her  voyage.  1  Pars.  Mar.  Ins.  358  ;  1  Arnould  Mar.  Ins. 
443. 

'iS.  If  the  vessel  departs  voluntarily,  and  without  necessity, 
from  the  usual  course  of  the  voyage,  what  effect  will  it  have  upon 
the  contract  of  insurance  ? 

It  will  have  the  effect  to  discharge  the  insurer  from  all 
liability  for  losses  occurring  subsequent  to  such  deviation ;  for  it 
is  a  variation  of  the  risk,  and  the  substitution  of  a  new  voyage. 
The  meaning  of  the  contract  of  insurance  for  the  voyage  is,  that 
the  voyage  shall  be  performed  with  all  safe,  convenient  and 
practicable  expedition,  and  in  the  regular  and  customary  track. 
3  Kent's  Com.  312 ;  2  Pars,  on  Cont.  410. 

29.  What  is  to  he  understood  hy  a  total  loss  within  the  meaning 
of  the  policy  ? 

A  total  loss  may  arise  either  by  the  total  destruction  of  the 
thing  insured,  or,  if  it  specifically  remains,  by  such  damage  to  it 
as  renders  it  of  little  or  no  value.  A  loss  is  said  to  be  total  if 
the  voyage  be  entirely  lost  or  defeated,  or  not  worth  pursuing, 
and  the  projected  adventure  frustrated.     3  Kent's  Com.  318. 

30.  What  is  meant  hy  a  constructive  total  loss  f 

It  is  a  constructive  total  loss  if  the  -thing  insured,  though 
e'xisting  in  fact,  is  lost  for  any  beneficial  purpose  to  the  owner ; 
and,  in  such  cases,  the  insured  may  abandon  all  his  interest  in 
the  subject  insured,  and  all  his  hopes  of  recovery,  to  the  insurer, 
and  call  upon  him  to  pay  as  for  a  total  loss.  The  object  of  the 
provision  is  to  enable  the  insured  to  be  promptly  reinstated  in 
his  capital.     3  Kent's  Com.  318 ;  2  Pars,  on  Cont.  382,  383. 

31.  What  constitutes  a  partial  loss,  within  the  meaning  of  the 
policy  ? 

Every  loss  is  a  partial  loss  which  is  less  than  a  total  loss, 
eitlier  actual  or  constructive.  The  phrase  "  particular  average  " 
is  frequently  used  as  the  equivalent  of  partial  loss.  2  Pars,  on 
Cont.  393 ;  3  Kent's  Com.  335. 
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32.  What  is  meant  hy  the  rule  " one-third  off  new  for  old"  in 
marine  insurance  ? 

This  rule  owes  its  origin  to  American  usage  and  law,  and  it 
means  that  the  insurer  shall  pay  for  any  partial  loss  on  the  ship 
two-thirds  of  the  whole  expense  of  making  the  repairs  thoroughly 
and  with  new  materials,  and  of  course  the  owner  pays  or  loses 
the  remaining  third.  2  Pars,  on  Cont.  393 ;  2  Phillips  on  Ins., 
§  1431. 

33.  Has  the  above   rule    any  application  to  a  partial  loss  on 
goods  ? 

It  has  not ;  and  where  there  is  a  partial  loss  of  goods  the 
insurer  pays  what  the  goods  have  lost  from  their  original  invoice 
value,  so  that  he  neither  loses  nor  gains  by  a  rising  or  a  falling 
market.     2  Pars,  on  Cont.  395 ;  2  Phillips  on  Ins.,  §  1456. 

34.  If  the  vessel  insured  should  not  he  seaworthy,  will  the  policy 
attach  ? 

It  will  not,  because  seaworthiness  is  a  condition  precedent. 
2  Pars,  on  Cont.  408 ;  1  Phillips  on  Ins.,  §  696 ;  1  Arnould  on 
Ins.  652,  667. 

35.  What  does  the  implied   warranty  of  the   seaworthiness  of 
an  insured  vessel  include  ? 

The  insured  is  understood  impliedly  to  warrant  that  the 
materials  of  which  the  ship  is  made,  its  construction,  the  quali- 
fications of  the, captain,  the  number  and  description  of  the  crew, 
the  tackle,  the  sails  and  rigging,  stores,  equipment  and  outfit 
generally,  are  such  as  to  render  it  in  every  respect  fit  for  the 
proposed  voyage  or  service.  1  Phillips  on  Ins.,  §  695 ;  2  Pars, 
on  Cont.  406. 

36.  Does  the  warranty  extend  to  defects  of  the  vessel,  unknown 
to  the  assured  f 

It  does,  even  to  those  which  could  not  have  been  known,  no 
less  than  tliose  known  to  him.     1  Phillips  on  Ins.,  §  697. 

37.  How  may  this  implied  obligation  he  modified? 

As  in  the  case  of  any  other  implied  obligation,  it  may  be 
modified,  enlarged  or  superseded  by  express  agreement,  1  Phil- 
lips on  Ins.,  §  698. 
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38.  If  a  vessel,  shortly  after  sailing,  without  encountering  any 
'peril  or  storm,  becomes  leaky,  or  unfit  to  perform  the  voyage,  or 
sinks,  can  the  insured  recover  on  policy  of  insurance  without  proof 
that  the  vessel  was  in  fact  seaworthy? 

He  cannot.  To  entitle  a  plaintiff  to  recoyer  on  a  policy  of 
marine  insurance  he  must  allege  and  prove  seaworthiness,  and 
the  facts  stated  as  to  the  manner  in  which  the  loss  occurred  fur- 
nish presumptive  evidence  of  unseaworthiness.  2  Arnould  on 
Ins.  134, 135. 

39.  What  losses  are  contracts  of  fire  insurance  intended  to  in- 
demnify against  f 

Such  contracts  are  most  frequently  entered  into  for  indem- 
nity against  loss  by  fire  of  dwelling  houses,  but  they  are  also 
often  intended  to  insure  against  loss  by  fire  of  ships  in  port,  of 
warehouses  and  mercantile  property  stored  in  them,  of  personal 
chattels  in  stores  or  factories,  of  merchandise,  furniture,  books 
and  plate,  pictures,  or  live  stock.  2  Pars,  on  Cont.  418 ;  2  Kent's 
Com.  370. 

40.  How  are  contracts  of  fire  insurance  made? 

They  are  made  by  companies  incorporated  for  that  purpose, 
and  these  may  be  stock  companies  or  mutual  companies,  or  both. 
2  Pars,  on  Cont.  418. 

41.  What  security  does  each  of  these  companies  respectively  offer 
for  the  payment  of  losses  to  the  insured  ? 

The  stock  company  offers,  as  a  security  for  the  payment  of 
losses,  the  whole  amount  of  its  stock  and  also  the  proceeds  of  its 
business.  Mutual  companies  offer  as  security  the  amount  of 
their  premiums,  or,  in  other  words,  the  whole  amount  of  all  the 
notes  given  by  the  insured.     2  Pars,  on  Cont.  419. 

42.  When  does  the  risk  commence,  in  a  contract  of  fire  insur- 
ance ? 

The  risk  commences  when  the  offer  to  insure  has  been  ac- 
cepted, and  the  applicant  has  complied  with  all  the  conditions 
imposed,  although  the  policy  has  not  been  issued.  2  Wait's  Law 
&  Pr.,  (5th  ed.)  193  ;  2  Pars,  on  Cont.  420  c. 

43.  Is  an  application  for  fire  insurance  apart  of  the  policy  ? 
It  is  not,  unless  there  is  some  reference  to  it  in  the  poUcy 

showing  that  the  parties  understood  and  accepted  it  as  such.     2 
Wait's  Law  &  Pr.  (5th  ed.)  195. 
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44.  What  is  the  effect  of  a  stipulation  in  a  policy  that  any  mis- 
representation whatever,  whether  in  the  written  application  or  other- 
wise shall  render  it  void. 

Such  stipulation  puts  every  representation  on  the  same  foot- 
ing as  a  warranty,  and  renders  the  policy  void  in  case  there  is 
any  misrepresentation,  whether  material  or  otherwise.  2  Wait's 
Law  &  Pr.  (6th  ed.)  195 ;  8  Wait's  Act.  &  Def.  331 ;  May  on 
Ins.  104,  §  195. 

45.  What  is  the  effect  of  a  misrepresentation  by  the  insured 
where  the  policy  does  not  contain  a  provision  avoiding  it  for  mis- 
representation ? 

An  immaterial  misrepresentation,  unless  in  reply  to  a  speci- 
fic inquiry,  or  made  with  a  fraudulent  intent,  and  influencing  the 
other  party,  will  not  impair  the  contract.  But  if  the  representa- 
tion induces  the  insurer  to  enter  into  a  contract  which  he  would 
otherwise  have  declined,  or  to  take  less  premium  than  he  would 
have  demanded  had  he  known  the  representation  to  be  untrue, 
or,  in  other  words,  if  the  representation  is  false  and  material  to 
the  risk,  the  contract  is  thereby  avoided  whether  the  representa- 
tion was  made  through  mistake,  inadvertence,  or  with  fraudulent 
intent.  2  Pars,  on  Cont.  423 ;  3  Kent's  Com.  373 ;  2  Wait's  Law 
&  Pr.  (5th  ed.)  195;  4  Wait's  Act.  &  Def.  39-42;  8  Id.  330, 
332. 

46.  Is  the  materiality  of  the  representation  to  he  determined  by 
the  court  or  by  the  jury  ? 

If  any  doubt  exists  as  to  the  materiality  of  the  representa- 
tions it  is  a  question  of  fact  for  a  jury ;  but  when  the  fact  as  to 
the  materiality  is  not  in  dispute  the  question  is  for  the  court.  4 
Wait's  Act.  &  Def.  40;  Wood  on  Fire  Ins.  §  177. 

47.  In  consideration  of  the  payment  of  a  gross  svrm  as  premium, 
an  insurance  company  insured  a  person  against  loss  or  damage  by 
fire  to  the  amount  of  fl500,  as  follows  :  1700  on  his  dwelling  house, 
and  1800  on  the  furniture  therein.  The  policy  contained  a  stipu- 
lation that  it  should  be  void  in  case  of  any  false  statement  in  the 
application  for  insurance.  The  application  stated  that  the  insured 
was  the  owner  of  the  real  estate,  which  statement  was  untrue.    Tha 
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house  and  contents  were  destroyed  hyfire.     Can  the  insured  recover 
on  the  policy  ? 

The  misrepresentation  as  to  ownership  will  defeat  a  recovery 
of  the  insurance  on  the  dwelling,  but,  as  the  contract  is  severable, 
will  not  defeat  a  recovery  of  the  insurance  on  the  personal  prop- 
erty if  the  representation  was  made  in  good  faith  and  under  a 
mistake  of  fact.  8  Wait's  Act.  &  Def.  332  ;  2  Wait's  Law  & 
Pr.  (5th  ed.)  197. 

48.  Where  the  policy  describes  the  insured  as  engaged  in  a  cer- 
tain trade  or  business,  and,  for  the  purpose  of  carrying  on  his 
business,  the  insured  keeps  and  uses  extra  hazardous  articles,  will 
the  contract  of  insurance  be  thereby  affected  P 

It  will  not ;  for,  under  such  a  policy,  the  insured  is  per- 
mitted by  implication  of  law  to  keep  and  use  all  articles  neces- 
sary for  the  customary  carrying  on  of  such  trade  or  business, 
although  such  goods  are  classed  as  extra  hazardous.  2  Pars,  on 
Cont.  424 ;  2  Wait's  Law  &  Pr.  (5th  ed.)  197. 

49.  Will  alterations  made  in  the  insured  property  have  the  effect 
to  discharge  the  insurers  ? 

As  a  general  rule  mere  alterations,  although  important  and 
extensive,  do  not  of  themselves  discharge  the  insurers.  But,  if 
expressly  prohibited,  they  would  have  this  effect,  because  they 
would  then  be  a  breach  of  warranty ;  and  so,  they  would  have 
this  effect,  although  not  expressly  prohibited,  if  they  materially 
increased  the  risk.     2  Pars,  on  Cont.  428. 

50.  May  a  party  to  an  insurance  contract  make  proper  or  neces- 
sary repairs  to  the  insured  property  without  affecting  his  policy  f 

He  may,  in  the  absence  of  any  stipulation  to  the  contrary ; 
for  every  insurer  against  fire  takes  the  risk  incident  to  making 
necessary  repairs  to  the  insured  property.  It  is  safest,  however, 
when  important  repairs  are  contemplated,  to  give  notice  to  the 
insurance  company  of  such  intention.     2  Pars,  on  Cont.  429. 

51.  What  effect  will  concealment  or  a  suppression  of  the  truth 
have  upon  a  policy  of  insurance  ? 

It  will  have  the  same  effect  as  an  expression  of  what  is 
false,  that  is,  it  will  render  the  policy  void.     The  insured  is 
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bound  to  state  all  that  he  knows  himself,  and  all  that  it  imports 
the  insurer  to  know,  in  order  that  the  latter  may  accurately  esti- 
mate the  risk  he  assumes.     2  Pars,  on  Cont.  435. 

52.  What  is  meant  hy  an  insurable  interest? 

Any  interest  which  would  be  recognized  by  a  court  of  law 
or  equity  is  an  insurable  interest ;  but  this  does  not  include  a 
mere  expectancy  or  probable  interest,  however  well  grounded 
it  may  be.  Thus,  one  who  has  orally  agreed  to  purchase  a 
building  cannot  insure  that  building ;  but  if  the  agreement  could 
be  enforced  in  equity,  either  because  it  was  in  writing,  or  by 
reason  of  part  performance,  the  purchaser  would  then  have  an 
insurable  interest.  2  Pars,  on  Cont.  438  ;  3  Kent's  Com.  371 ;  4 
Wait's  Act.  &  Def.  22 ;  8  id.  32T ;  2  Wait's  Law  &  Pr.  (5th 
ed.)  191. 

53.  Suppose  that  one  man  erects  a  house  upon  the  land  of  an- 
other with  the  owner's  consent,  does  he  have  an  insurable  interest 
in  the  house  he  thus  erects  ? 

He  has ;  but  the  rule  is  otherwise  if  he  erects  a  house  with- 
out license  or  shadow  of  title.     2  Pars,  on  Cont.  438  h. 

54.  Does  the  mortgagor  have  an  insurable  interest  in  his  mort- 
gaged property  ? 

He  has ;  and  this  interest  is  not  divested  by  the  possession 
of  the  mortgagee,  nor  by  the  seizure  of  his  property  or  even 
by  its  sale  on  execution,  provided  he  still  retains  the  power  of 
redeeming  it.  In  ease  of  loss  the  insurers  are  responsible  for 
the  whole  value  of  the  property  insured,  to  the  extent  of  their 
insurance.  2  Pars,  on  Cont.  439;  2  Wait's  Law  &  Pr.  (5th 
ed.)  191,  192 ;  4  Wait's  Act.  &  Def.  24. 

55.  Has  a  mortgagee  also  an  insurable  interest  in  the  mortgaged 
property  ? 

He  has  ;  and  a  mortgagor  and  mortgagee  may  severally  insure 
the  same  property,  each  calling  it  his  own  property,  and  neither 
specifying  his  interest.  2  Pars,  on  Cont.  439 ;  3  Kent's  Com. 
371 ;  4  Wait's  Act.  &  Def.  24. 

56.  Has  a  sheriff  or  a  constable  an  insurable  interest  in  per- 
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sonal  property  taken  hy  virtue  of  an  attachment  or  other  legal 
process  ? 

He  has,  because  he  has  a  special  property  therein,  which  is 
sufficient  to  give  an  insurable  interest.  And  so  a  deputy  sheriff, 
as  such,  is  authorized,  without  a  special  power  for  that  purpose, 
to  insure  such  property  in  the  name  and  on  behalf  of  his  prin- 
cipal.    2  Wait's  Law  &  Pr.  192 ;  1  Pars,  on  Cont.  443. 

*      57.  If,  at   the   time  of  the   insurance,   the   insured  property 
is  exposed  to  a  near  and  dangerous  fire,  will  the  policy  attach  f 

In  such  case  the  policy  fails  to  attach,  and  for  this  reason : 
that  the  contract  of  insurance  is  founded  on  the  assumption  that 
when  the  policy  attaches,  the  property  is  not  exposed  to  an 
extraordinary  peril.     2  Pars,  on  Cont.  444. 

58.  If  a  house  should  he  destroyed  by  lightning,  hut  without 
ignition,  would  the  insurers  against  fire  be  liable  under  a  fire  in- 
surable policy  ? 

They  would  not,  because  fire  policies  insure  against  noth- 
ing but  fire ;  and  although  a  house  is  frequently  burned  by 
being  struck  by  lightning,  yet  lightning  is  not  fire,  and  where 
it  injures,  but  without  ignition,  the  insurers  against  fire  will  not 
be  liable.  2  Pars,  on  Cont.  446 ;  2  Wait's  Law  &  Pr.  (5th  ed.) 
206 ;  4  Wait's  Act.  &  Def.  68. 

59.  Ar9  insurers  against  fire  liable  on  a  policy  for  a  loss  caused 
by  the  explosion  of  gunpowder? 

They  are,  and  the  same  rule  would  be  applicable  if  the 
explosion  were  caused  by  the  burning  of  saltpetre  or  any 
other  combustible  substance.  On  the  other  hand,  the  explo- 
sion of  a  steam  boiler  is  not  a  loss  by  fire.  The  reason  of  the 
distinction  is,  that  gunpowder  explodes  by  combustion,  and 
steam  by  expansion  without  combustion.  2  Pars,  on  Cont.  446  ; 
4  Wait's  Act.  &  Def.  69. 

60.  Are  insurers  against  fire  liable  for  injury  caused  by  the 
water  used  to  extinguish  the  fire,  or  for  the  loss  caused  hy  the  blow- 
ing up  of  buildings  to  arrest  the  progress  of  a  fire  ? 

They  are ;  for  although  the  universal  rule  of  contracts, 
causa  proxima  non  remota  speetatur,  applies  also  to  insurance 
against  fire,  yet  both  law  and  usage  give  a  very  liberal  construe- 
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tion  to  it  in  favor  of  the  assured  under  fire  policies.  Thus, 
where  a  house  already  on  fire  was  blown  up  by  gunpowder,  and 
the  policy  provided  that  the  insurers  should  not  be  liable  for  a 
loss  from  the  explosion  of  gunpowder,  they  were  nevertheless 
held  liable,  because  this  clause  was  construed  to  mean,  "  fire  orig- 
inating from  an  explosion  of  gunpowder."  2  Pars,  on  Cont.  448 ; 
Crreenwald  v.  Ins.  Co.,  7  Am.  Law  Reg.  282 ;  4  Wait's  Act.  & 
Def.  67,  69 ;  8  id.  349 ;  2  Wait's  Law  &  Pr.  (5th  ed.)  206. 

r  61.  Will  negligence  on  the  part  of  the  insured,  or  persons  em- 
ployed hy  him,  constitute  any  ground  of  defense  in  an  action  on  a 
fire  policy  ? 

The  great  majority  of  fires  are  caused  by  the  negligence  of 
somebody,  and  it  is  to  guard  against  this  very  risk  that  fire  poli- 
cies are  made;  hence  the  simple  fact  of  negligence  on  the  part  of 
the  insured,  or  his  servants,  has  never  been  held  to  constitute  a 
defense.  2  Pars,  on  Cont.  449 ;  3  Kent's  Com.  374,  note ;  2 
Wait's  Law  &  Pr.  (5th  ed.)  4  Wait's  Act.  &  Def.  68. 

62.  If,  previous  to  a  loss,  the  insured  alienates  the  whole  or  a 
part  of  his  interest  in  the  property  ;  has  he  a  claim  for  any  loss  ? 

Policies  against  fire  are  contracts  only  between  the  insured 
and  the  insurer,  and  do  not  pass  to  any  other  party  without  the 
consent  of  the  insurers.  Hence,  if  the  insured  alienates  the 
whole  of  his  interest  in  the  property,  he  loses  nothing  by  the  fire, 
and  can  have  no  claim  for  any  loss ;  but  if  he  alienates  only  a 
part,  his  claim  is  in  proportion  to  the  interest  he  retains.  2  Pars, 
on  Cont.  450 ;  3  Kent's  Com.  375. 

63.  Is  the  right  of  the  insured  to  indemnity  in  case  of  a  loss  as- 
signable ? 

It  is ;  and  an  assignee  for  value  may  enforce  his  claim  against 
the  insurers.  A  mere  assignment  or  transfer  of  the  premises 
after  a  loss  does  not  of  itself,  however,  transfer  the  right  of  in- 
demnity for  the  previous  loss,  unless  the  contract  shows  this  to 
have  been  the  intention  of  the  parties.     2  Pars,  on  Cont.  450. 

64.  Is  it  essential  to  the  validity  of  a  contract  of  insurance,  that 
the  person  to  he  insured  thereby  should  be  named  in  the  policy  ? 

It  is  not ;  and,  in  case  of  doubt,  extrinsic  evidence  may  be 
resorted  to,  to  ascertain  the  meaning  of  the  contract.   And,  when 
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thus  ascertained,  it  will  be  held  to  apply  to  the  interests  intended 
to  be  covered  by  it ;  and  they  will  be  deemed  to  be  comprehend- 
ed within  it  who  were  in  the  minds  of  the  parties  when  the  con- 
tract was  made.     4  Wait's  Act.  &  Def.  83. 

65.  May  agents,  commission  merchants  or  others,  having  the 
custody  of,  and  being  responsible  for  property,  insure  such  property 
in  their  own  names  ? 

They  may  do  so,  and  recover  of  the  insurer  not  only  a  sum 
equal  to  their  own  interest  in  the  property,  by  reason  of  any 
lien  for  advances  or  charges,  but  the  full  amount  named  in  the 
policy,  up  to  the  value  of  the  property.  2  Wait's  Law  &  Pr. 
5th  ed.)  192;  3  Kent's  Com.  371. 

66.  Is  a  contract  for  insurance  made  by  parol  valid  in  this 

State?. 

Though  there  was  at  one  time  a  doubt  on  this  point,  it  is 
now  well  settled  that  a  good  agreement  for  insurance  may  be 
made  by  parol  in  this  State.     2  Wait's  Law  &  Pr.  (5th  ed.)194:. 

67.  What  is  the  rule  of  law  as  to  the  construction  of  a  contract 
of  insurance,  in  case  of  ambiguity  in  the  terms  ? 

This  contract,  like  any  other  agreement,  is  to  be  inter- 
preted and  enforced,  with  a  view  to  substantial  justice.  If  there 
is  a  discrepancy  or  a  repugnancy  between  the  written  and  the 
printed  portion  of  the  policy,  the  written  portion  will  prevail 
over  the  printed  part ;  and,  like  other  contracts,  it  is  to  be  con- 
strued so  as  to  give  it  effect  rather  than  ma!ke  it  void.  4  Wait's 
Act.  &  Def.  19-22. 

68.  Where  the  policy  requires  that  the  insured  shall  give  notice 
to  the  insurer  of  any  subsequent  insurance  upon  the  same  property 
what  will  be  the  effect  of  a  non-compliance  with  the  condition  ? 

The  effect  in  such  case  will  be  to  render  the  policy  void 
from  the  time  of  making  such  subsequent  insurance ;  and  actual 
notice  of  such  subsequent  insurance  to  an  ordinary  insurance 
agent  of  the  insurer  will  not  be  a  sufficient  compliance  with  the 
condition.     2  Pars,  on  Cont.  457  ;  4  Wait's  Act.  &  Def.  57-61. 

69.  If  the  application  for  insurance  should  be  drawn,  and  the 
measurements  and  survey  be  made  by  a  duly  authorized  agent  of 
the  insurers,  and  the  applicant  for  insurance  should  do  nothing 
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but  sign  such  application,  without  even  examining  its  oorreotnegg, 
would  he  be  bound  by  the  statements  therein  contained  f 

He  would  not ;  and  the  insurers  would  be  estopped  from 
controverting  the  truth  of  such  statements.  2  Wait's  Law  &  Pr. 
200. 

70.  Suppose  the  applicant  employs  an  agent  of  the  insurer  to 
draw  up  his  application  for  insurance,  will  the  applicant  be  bound 
by  the  erroneous  statements  inserted  by  such  agent  in  the  applieor 
tion  ? 

He  will,  even  though  the  erroneous  statements  are  inserted 
without  the  knowledge  of  the  applicant.  2  Wait's  Law  &  Pr. 
200. 

71.  May  a  person  act  in  the  capacity  of  agent  for  both  parties 
to  an  insurance  contract? 

He  may  not.     4  Wait's  Act.  &  Def.  33. 

72.  What  is  the  nature  of  the  contract  of  life  insurance? 

The  purpose  of  this  contract  is  to  provide  a  fund  for  credit- 
ors, or  for  family  connections  in  case  of  death,  and  it  is  made  by 
a  policy  similar  in  many  respects  to  other  policies.  The  insurer, 
in  consideration  of  a  sum  in  gross,  or  of  periodical  payments, 
undertakes  to  pay  a  certain  sum,  or  an  annuity,  depending  upon 
the  death  of  the  person  whose  life  is  insured.  The  insurance  is 
either  for  the  whole  term  of  life  or  for  a  limited  period.  3  Kent's 
Com.  363  ;  2  Pars;  on  Cont.  464 ;  4  Wait's  Act.  &  Def.  90. 

73.  Mow  is  the  application  for  life  insurance  made  ?  ' 
Application  is  made  as  in  fire  policies,  by  a  written  docu- 
ment, in  which  many  questions  are  put,  all  of  which  must  be 
answered.  These  answers  are  in  general  made  so  far  a  part  of 
the  contract  as  to  be,  in  law,  warranties  ;  but  they  may  be  made, 
according  to  the  form  of  the  answer,  warranties  of  fact  or  war- 
ranties of  the  belief  of  the  applicant.  2  Pars,  on  Cont.  465 ;  3 
Kent's  Com.  370. 

74.  What  effect  does  the  want  of  good  faith  in  the  answers  or 
the  concealment  or  suppression  of  material  facts  have  upon  a  life 
insurance  policy  ? 

It  will  have  the  effect  of  rendering  it  void,  for  tbe  same  good 


Insubancb.  213 

faith  is  as  requisite  in  this  as  in  all  other  policies ;  and  whether 
the  suppression  arises  from  fraud  or  accident  is  quite  immaterial, 
if  the  fact  be  material  to  the  risk,  and  this  is  a  question  for  a 
jury.  3  Kent's  Com.  369 ;  2  Pars,  on  Cont.  465  ;  4  Wait's  Act. 
&  Def.  93-97. 

75.  What  is  the  rule  of  construction  of  contracts  of  life  insur- 
ance ? 

The  stipulations  and  conditions  in  the  contract  are  to  be 
construed  and  enforced  like  all  other  contracts  according  to  the 
expressed  understanding  and  intent  of  the  parties.  Where  the 
language  of  the  contract  is  plain  and  unambiguous,  there  is 
nothing  to  construe.  The  words  of  promise  are  to  be  taken 
most  strongly  against  the  promisor,  and  the  representation  upon 
which  the  promise  is  founded  is  to  be  taken  the  most  strongly 
against  the  promisee.  May  on  Ins.,  §§  172,  175  ;  8  Wait's  Act 
&  Def.  354,  355. 

76.  In  a  warranty,  that  the  person  whose  life  is  insured  is  in 
good  health,  what  degree  of  health  is  required,  in  order  t-o  make 
the  policy  attach  ? 

In  such  warranty,  by  good  health  must  be  understood  that 
which  would /ordinarily  and  reasonably  be  regarded  as  good 
health.  It  does  not  mean  perfect  and  absolute  health,  for  the 
seeds  of  death  are  in  every  human  constitution,  and  it  is  only 
requisite  that  there  be  not,  at  the  time,  any  existing  disorder 
tending  to  shorten  life.  3  Kent's  Com.  370 ;  2  Pars,  on  Cont. 
466 ;  4  Wait's  Act.  &  Def.  97  ;  8  id.  356.  ^ 

77.  Does  the  warranty  of  good  health  have  application  to  the 
mind  as  well  as  the  body  ? 

It  does  ;  and  if  insanity  be  known  and  concealed  the  policy 
will  be  avoided.     2  Pars,  on  Cont.  466. 

78.  If  an  insurance  folicy  clearly  malces  the  observance  of  an 
apparently  immaterial  requirement  the  condition  of  a  valid  contract, 
and  such  requirement  is  not  observed,  can  there  be  a  recovery  upon 
the  contract  ? 

There  cannot  be  a  recovery,  as  neither  courts  nor  jurors 
can  disregard  the  condition.     8  Wait's  Act.  &  Def.  354. 
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79.  What  is  the  general  rule  as  to  the  construction  of  restrictions 
or  limitations  as  to  place,  imposed  upon  the  insured  hy  the  terms 
of  a  life  policy  ? 

The  language  employed  in  expressing  these  limitations  will 
be  liberally  construed ;  but  positive  departure  from  a  precisely 
stated  limitation  has  been  held  to  avoid  the  policy,  although  an 
exact  compliance  with  it  was  impossible,  and  the  departure  from 
it  rather  lessened  than  increased  the  risk.     2  Pars,  on  Cont.  473. 

80.  Would  the  death  of  the  insured  iy  the  hands  of  justice  avoid 
a  life  policy  f 

It  has,  been  held  that  the  life  insurance  in  such  case  would 
be  avoided  upon  the  general  policy  of  the  law  even  without  the 
insertion  of  such  an  exception  in  the  policy;  but  this  exception 
is  jaow  made  in  nearly  all  policies,  and  it  is  also  usual  to  insert 
exceptions  as  to  war  risks,  suicide,  or  death  in  a  duel.  3  Kent's 
Com.  369  ;  2  Pars,  on  Cont.  475. 

81.  Will  an  exception  in  a  policy,  as  to.  suicide,  discharge  the 
insurers  from  liability  where  death  is  self-inflicted  in  a  paroxysm  of 
insanity  ? 

If  the  exception  expressly  included  suicide  under  insanity 
the  policy  in  such  case  would  doubtless  be  avoided ;  but  in  the 
absence  of  an  exception  including  suicide  under  insanity,  and 
applying  the  general  principles  of  insurance  to  the  construction 
of  the  policy  it  would  hardly  be  sufficient  to  render  it  void,  that 
death  was  self-inflicted,  if  without  the  concurrence  or  action  of 
a  responsible  mind  or  will.  3  Kent's  Com.  369,  note  6  ;  2  Pars, 
on  Cont.  4'76 ;  4  Wait's  Act.  &  Def.  100 ;  8  id.  359, 360. 
83.    What  interest  is  insurable  in  life  insurance  contracts  ? 

In  this  contract,  as  in  other  policies,  any  legal  or  equitable 
interest  may  be  insured;  but  it  is  a  general  rule  that  the  party 
insuring  must  have  an  interest  in  the  life  insured,  and  wherever 
there  is  a  positive  and  real  dependence  of  one  person  upon  an- 
other, the  person  so  dependent  has  an  insurable  interest  in  the 
the  life  of  the  other.  Each  person  has  an  insurable  interest  in 
his  own  life ;  a  wife  in  the  life  of  her  husband ;  a  person  in  the 
life  of  his  partner ;  a  creditor  in  his  debtor's  life,  or  a  father  in 
life  of  his  minor  child.  3  Kent's  Com.  366 ;  2  Pars,  on  Cont. 
479  ;  4  Wait's  Act.  &  Def.  91,  92;  8  id.  350. 
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83.  Are  life  policies  assignable^ 

They  are,  and  are  frequently  made  for  the  purpose  of  as- 
signment, in  order  that  the  insured  may  tliereby  be  enabled  to 
give  security  to  his  creditors  ;  and  on  the  death  of  the  insured 
the  assignee  recovers  the  whole  amount  insured,  and  not  merely 
the  consideration  for  the  assignment.  3  Kent's  Com.  368 ;  2 
Pars,  on  Cont.  481. 

84.  ITow  are  such  assignments  usually  made  ? 

They  are  usually  made  in  accordance  with  certain  rules  and 
provisions  respecting  assignment  contained  in  the  policies, 
which  are  binding  on  the  parties  to  the  contract;  but  a  mere  de- 
livery and  deposit  of  the  policy  for  the  purpose  of  an  assignment 
would  operate  as  such  without  any  writing.  2  Pars,  on  Cont. 
482 ;  8  Kent's  Com.  368,  note  3. 

85.  Can  there  he  a  valid  assignment  of  a  policy  of  life  insurance 
to  a  person  who  has  no  interest  in  the  life  insured? 

There  can,  if  the  policy  contains  no  provision  restricting  its 
transfer  to  persons  interested  in  the  life  insured.  8  Wait's  Act. 
&  Def.  352. 

86.  In  what  manner  may  a  policy  of  insurance  upon  the  life  of 
a  husband,  for  the  use  and  benefit  of  his  wife,  be  assigned  ? 

It  may  be  assigned  by  the  wife  with  the  written  consent  of 
her  husband,  or  in  case  of  her  death,  by  her  legal  representatives, 
with  the  written  consent  of  her  husband.  Laws  of  1879,  ch. 
248 ;  8  Wait's  Act.  &  Def.  353,  354. 

87.  Will  the  law  protect  an  assignee  against  acts  of  the  insured 
which  would  have  discharged  the  insurers  had  the  policy  remained 
in  the  hands  of  the  insured  ? 

If  the  policy  contains  an  express  provision  to  that  efCect, 
the  assignee  will  be  protected  ;  but,  in  the  absence  of  such  pro- 
visioh,  it  has  been  held  that,  whatever  would  be  a  forfeiture  of 
the  policy  if  it  remained  in  the  hands  of  the  insured,  would  oper- 
ate equally  after  the  assignment.     2  Pars,  on  Cont.  482. 

88.  At  what  time  does  a  life  insurance  policy  attach  or  termi- 
nate ? 

All  life  policies  are  of  course  terminated  by  the  death  of  the 
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insured ;  but  the  burden  of  proof  is  necessarily  upon  the  repre- 
sentatives of  the  insured,  to  show  that  the  death  occurred  within 
the  policy.  There  is  a  presumption  of  death  if  a  party  has  been 
absent  seven  years  without  having  been  heard  from,  but  there  is 
no  legal  presumption  as  to  the  time  of  his  death.  3  Kent's  Com. 
370;  2  Pars,  on  Cont.  484. 

89.  Suppose  the  insurers  have  a  certain  usage  as  regards  the 
proof  of  death,  what  is  necessary  in  order  that  such  usage  may  he 
binding  ? 

It  is  necessary  that  the  usage  was  known  to  the  insured, 
and  by-laws  respecting  it  can  have  no  effect  unless  they  form  a 
part  of  the  policy  ;  and,  although  a  policy  requires  such  proof  of 
death  as  the  insurers  may  demand,  reasonable  proof  only  can  be 
required.     3  Kent's  Com,  370,  note  1 ;  2  Pars,  on  Cont.  485. 

90.  Sow  are  payments  on  premiums  usually  made  in  life  insur- 
ance policies  f 

If  the  insurance  be  for  a  year  or  less,  the  premium  is  usually 
paid  in  money,  or  by  a  note  at  once.  If  for  more  than  a  year, 
it  is  usually  payable  annually ;  and  it  is  common  to  permit  the 
annual  payment  to  be  made  quarterly,  with  interest  from  the 
day  when  the  annual  premium  became  due.  Unpaid  premiums 
in  any  case,  whether  notes  had  been  given  or  not,  would  be  de- 
ducted from  a  loss.     2  Pars,  on  Cont.  486. 

91.  If  the  policy  provides  that  the  risk  shall  terminate  in  case 
the  premium  charged  shall  not  he  paid  in  advance  on  or  hefore  the 
day  at  noon  on  which  the  same  shall  hecOme  due  and  payable,  and 
the  day  of  payment  falls  on  Sunday,  when  is  the  premium  payable  ? 

In  this  case  the  premium  is  not  payable  until  Monday,  even 
though  the  assured  should  die  on  Sunday  afternoon.  2  Pars,  on 
Cont.  487. 

92.  What  effect  will  negligence  in  the  payment  of  a  premium 
when  due  have  upon  the  policy  f 

In  many  cases  such  negligence  would  avoid  the  policy; 
hence  the  utmost  care  is  always  requisite  on  the  part  of  the  in- 
sured to  pay  his  premium  when  it  is  due.  Sometimes  insurers 
accept   and  treat  as  a  regular  payment  a  premium  offered  to 
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them  a  few  days  after  it  fell  due,  if  they  are  satisfied  that  no 
change  in  the  risk  has  occurred  in  the  mean  time,  but  this  they 
are  not  bound  to  do.  It  is  always  an  indulgence,  and  ought  not 
to  be  acted  on  as  a  probability,  because  it  is  never  a  right.  2 
Pars,  on  Cont.  488. 
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CHAPTER   XIV. 
WILLS. 

1.  What  IS  a  will? 

A  will  is  the  legal  deelaration  of  a  man's  intentions,  which 
he  directs  to  be  performed  after  his  death.  Wills  are  technically- 
divided  into  devises  and  testaments.  A  devise  is  applied  to  the 
disposal  of  real  estate  ;  a  testament  to  the  disposal  of  personal 
estate  ;  but,  in  common  parlance,  a  testamentary  disposition  of 
either  real  or  personal  property,  or  of  both,  is  denominated  a 
"last  will  and  testament."  2  Bl.  Com.  499,  500;  Willard  on 
Ex.  &  Surr.  56  ;  4  Kent's  Com.  501. 

2.  What  is  a  codicil? 

A  codicil  is  a  supplement  to  a  will,  or  an  addition  made  by 
the  testator,  and  annexed  thereto,  and  to  be  taken  as  a  part  of  a 
testament,  being  fpr  its  explanation,  or  alteration,  or  to  make 
some  additions  to,  or  subtraction  from,  the  former  disposition  of 
the  testator.  2  Bl.  Com.  500 ;  Willard  on  Ex.  &  Surr.  58 ;  4 
Kent's  Com.  531 ;  Redf.  Surr.  Pr.  227. 

3.  What  is  an  unwritten  will  called,  and  when  are  such  wills 
valid  ? 

Unwritten  wills  are  known  in  law  as  nuncupative  wills ;  and 
such  wills  are  valid  only  when  made  by  a  soldier  while  in  actual 
military  service,  or  by  a  mariner  while  at  sea.  Willard  on  Ex. 
&  Surr.  64;  4  Kent's  Com.  517. 

4.  At  what  age  may  a  will  of  real  or  personal  estate  he  made  ? 
No  person  in  this  State  can  make  a  valid  will  as  to  real 

estate  who  is  under  the  age  of  twenty-one  years  ;  but  males  at 
eighteen,  and  females  at  sixteen,  years  of  age  may  make  a  valid 
"  will  as  to  personal  estate.     Willard  on  Ex.  &  Surr.  67;  4  Kent's 
Com.  606 ;  Redf.  Suit.  Pr.  (3d  ed.)  177. 
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5.  State  generally  wJio  may  dispose  of  real  estate  by  will  ? 
Any  adult  person  of  sound  mind  may  dispose  of  real  estate 

by  will.     Willard  on  Ex.  &  Surr.  65,  94 ;  4  Kent's  Com.  505  ; 
Willard  on  Real  Estate,  472,  474. 

6.  In  what  respect  does  the  law  discriminate  between  the  testa- 
mentary capacity  requisite  to  make  a  valid  will  of  real  estate  and 
a  valid  will  of  personal  property  ? 

Only  in  respect  to  the  age  of  the  party  making  such  wills. 
Willard  on  Ex.  &  Surr.  65  ;  Willard  on  Real  Estate,  481. 

7.  When  is  a  person,  within  the  intent  and  meaning  of  the  statute 
of  ivills,  of  sound  mind  and  memory,  and  competent  to  devise  by 
will  ? 

When  he  has  sufficient  capacity  to  comprehend  perfectly, 
1.  The  condition  of  his  property  ;  2.  His  relations  to  the  persons 
who  are  or  should  be  the  objects  of  his  bounty ;  and  3.  The  scope 
and  bearing  of  the  provisions  of  his  will ;  4:  He  must  have  mem- 
ory sufficient  to  enable  him  to  collect  in  his  mind,  without 
prompting,  the  particulars  of  the  business  to  be  transacted,  and 
to  hold  them  there  long  enough  to  perceive  their  relation  to  each 
other,  and  be  able  to  form  some  rational  judgment  in  relation  to 
them.  Von  Gruysling  v.  Van  Kuren,  35  ISF.  Y.  70 ;  Watson  v. 
Donnelly,  28  Barb.  653.  Redf.  Surr.  Pr.  (3d  ed.)  178. 

8.  Oan  a  person  who  is  deaf,  dumb  or  blind  make  a  valid  will? 
He  can,  if  he  has  the  power  of  communicating  with  others, 

and  is  not  otherwise  under  a  disability.      Willard  on  Ex.  & 
Suri!.  69. 

9.  What  provision  is  7nade  by  statute  in  respect  to  the  mode  of 
subscribing  wills  of  persons  who  cannot  write  their  own  names  ? 

The  Revised  Statutes  provide  that  where  a  person  cannot 
write  his  own  name,  and  his  signature  is  subscribed  by  another 
person,  that  person  must  also  write  his  name  to  the  will  as  a 
witness,  under  the  penalty  of  $50  ;  but  that  his  omission  to  do 
so  will  not  invalidate  the  will.  This  provision  of  the  statute 
gives  an  implied  authority  to  a  party  to  make  a  will  who  is  un- 
able to  subscribe  h^s  own  name,,  notwithstanding  the  requirement 
of  statute  that  the  Avill  shall  be  subscribed  by  the  testator  at  the 
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end  of  the  will.     Willard  on  Ex.  &  Surr.  71,  100  ;  WiUard  on 
Real  Estate,  484;  3  R.  S.  (7th  ed.)  2286,  §  41. 

10.  is  a  will  made  hy  a  lunatic  during  a  lucid  interval  valid? 
Yes.     Willard  on  Ex.  &  Surr.  75. 

11.  WTiat  is  the  presumption  of  law  as  to  the  sanity  of  a  testator 
■at  the  time  of  making  his  will  ? 

The  law  presumes  the  testator  sane  until  the  contrary  ap- 
pears, and  the  burden  of  proof,  as  to  his  mental  capacity,  lies  on 
the  party  alleging  insanity  ;  but  when  the  fact  of  habitual  de- 
rangement is  once  established,  it  lies  upon  those  claiming  under 
the  will  to  proTe  that,  at  the  time  of  its  making,  the  testator 
had  a  lucid  interval  and  was  restored  to  reason.  Willard  on  Ex. 
&  Surr.  74. 

12.  Will  the  fact  that  a  testator  is  a  monomaniac,  or  insane  on 
one  subject  only,  be  sufficient  to  invalidate  a  will  made  by  Mm  ? 

It  will,  if  the  testamentary  act  can  be  traced  to,  and  is  the 
result  of,  some  morbid  delusion  which  constitutes  such  partial 
insanity,  even  if,  at  the  time  of  making  the  will,  the  testator  was 
sane  in  other  respects  upon  ordinary  subjects.  Willard  on  Ex. 
&  Surr.  80. 

13.  Can  a  habitual  drunkard,  or  a  person  under  the  influence 
of  intoxicating  liquors,  make  a  valid  will  ? 

A  habitual  drunkard,  while  subject  to  a  commission,  if  of 
sufficient  mental  capacity,  may  make  a  valid  will.  The  existence 
of  the  commission  is  only  prima  facie  evidence  of  incapacity,  and 
may  be  rebutted  by  proof.  Neither  habitual  intoxication,  nor 
the  actual  stimulus  of  intoxicating  liquors  at  the  time  of  executing 
a  will,  incapacitates  the  testator,  unless  the  excitement  be  such 
as  to  disorder  his  faculties  and  pervert  his  judgment.  Lewis  v. 
Jones,  50  Barb.  645  ;  Peck  v.  Gary,  27  N.  Y.  9.  See  Willard  on 
Ex.  &  Surr.  88. 

14.  Will  extreme  old  age  of  itself  render  a  person  incapable  of 
making  a  valid  will  ? 

It  will  not.  The  law  looks  only  to  the  competency  of  tlie 
understanding,  and  not  to  age  or  bodily  infirmities.  WilluiJ  o:i 
Ex.  &  Surr.  85. 
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15.  When  may  and  when  may  not  the  will  itself  he  considered, 
for  the  purpose  of  determining  the  mental  capacity  of  the  testator  ? 

When  the  will  of  a  lunatic  has  been  drawn  by  himself,  with- 
out assistance,  the  manner  in  which  it  is  drawn  and  the  disposi- 
tion made  of  the  testator's  estate  may  be  considered  in  deter- 
mining the  fact  of  a  lucid  interval  at  the  time  of  its  execution, 
and  so  far  becomes  evidence  of  the  capacity  of  the  testator.  But 
if  the  testator  is  neither  an  idiot  nor  a  lunatic,  the  only  question 
is,  had  he  the  capacity  to  make  a  will,  not  had  he  capacity  to  make  ^ 
the  will  produced.  If  the  testator  was  compos  mentis,  he  could 
make  any  will,  however  complicated ;  but  if  non  compos  mentis, 
he  could  make  no  will,  however  simple.  Willard  on  Ex.  &  Surr. 
79;  Belafield  v.  Parish,  25  N.  Y.  9. 

16.  What  is  the  rule  as  to  the  validity  of  wills  executed  under 
duress  ? 

A  will  so  executed  is  absolutely  void.  Willard  on  Ex.  & 
Surr.  89. 

17-  What  degree  of  fraud,  in  obtaining  the  execution  of  a  will, 
will  render  it  void  f 

Any  undue  advantage  taken  of  the  testator,  by  which  he  is 
induced  to  make  a  will  which  he  otherwise  would  not  have  made, 
vitiates  the  will.     Willard  on  Ex.  &  Surr.  90. 

18.  What  degree  of  importunity  will  vitiate  a  will? 

It  must  be  a  degree  of  importunity  that  the  testator  was  too 
weak  to  resist,  and  which  so  far  destroyed  his  free  agency  as  to 
render  the  execution  of  the  will  no  longer  his  act.  Willard  on 
Ex.  &  Surr.  91 ;  Redf.  Surr.  Pr.  182. 

19.  If  a  person,  hy  continued  acts  of  kindness  and  affection, 
acquires  such  an  influence  over  another  that  the  latter  voluntarily, 
or  at  the  mere  request  of  the  former,  wills  him  all  his  property, 
to  the  exclusion  of  all  other  persons  who  might  reasonably  expect 
to  have  been  made  legatees,  will  this  influence  he  such  as  to  inval- 
idate the  will 

It  will  not.  Influence  arising  from  attachment  and  affection 
is  not  that  undue  influence  which  will  invalidate  a  will ;  neither 
is  the  mere  desire  to  gratify  the  expressed  wishes  of  another 
evidence  of  such  influence   or  of  importunity.     The  influence 
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necessary  to  invalidate  a  will  must  be  such  as  arises  from  threats, 
force  or  coercion,  destroying  free  agency,  and  the  favors  received 
under  the  will  must  have  been  obtained  by  such  coercion,  or  by 
importunity  that  could  not  be  resisted,  and  which  produced  com- 
pliance for  the  sake  of  peace.  Willard  on  Ex.  &  Surr.  92; 
Red'f.  Surr.  Pr.  (3d.  ed.)  180. 

20.  What  power  was  conferred  upon  married  woman  hy  the  act 
of  1849,  in  respect  to  the  disposal  of  her  property  hy  will  ? 

The  act  of  1849  removed  the  disability  that  attended  mar- 
ried women  at  common-law  and  under  the  Revised  Statutes  in 
respect  to  the  power  of  disposing  of  her  property  by  will,  by  en- 
acting that  any  mai'ried  female  might  take  by  inheritance,  or  by 
gift,  grant,  devise  or  bequest  from  any  person  other  than  her 
husband,  and  hold  to  her  separate  use,  and  convey  and  devise 
real  and  personal  property  in  the  same  manner  and  with  like 
effect  as  if  she  were  unmarried.     Willard  on  Ex.  &  Surr.  94. 

21.  What  is  a  hologragh  ? 

A  holograph  is  a  testament  written  wholly  by  the  testator. 
Willard  on  Ex.  &  Surr.  70. 

22.  What  are  the  four  statutary  requisites  to  the  valid  execu- 
tion of  a  will  f 

1.  That  it  be  subscribed  by  the  testator  at  the  end  of  the 
will ;  2.  That  such  subscription  be  made  by  the  testator  in  the 
presence  of  each  of  the  attestyig  witnesses,  or  shall  be  acknowl- 
edged by  him  to  have  been  so  made  to  each  of  the  attesting 
witnesses ;  3.  That  the  testator,  at  the  time  of  making  such 
subscription,  or  at  the  time  of  acknowledging  the  same,  shall  de- 
clare the  instrument  so  subscribed  to  be  his  last  will  and  testament ; 
and,  4.  That  there  sjiall  be  at  least  two  attesting  witne^es, 
each  of  whom  shall  sign  his  name  as  a  witness  at  the  end  of  the 
will  at  the  request  of  the  testator.  Willard  on  Ex.  &  Surr.  98 ; 
Willard  on  Real  Estate,  482 ;  Redf.  Surr.  Pr.  161-1T8. 

23.  Is  it  necessary  to  the  validity  of  a  will  that  the  testator  should 
sign  the  will  with  his  own  hand,  or  may  it  he  suhscrihed  hy  another 
at  his  request  f 

If  a  will  is  subscribed  by  another  at  the  request  of  the 
testator,  it  will  be  a  sufficient  compliance  with  the  statute,  if 
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from  any  reason  the  testator  is  unable  to  write  his  own  name. 
Rohins  V.  Coryell,  27  Barb.  556  ;  Willard  on  Ex.  &  Surr.  100  •, 
Willard  on  Real  Estate,  484;  Redf,  Surr.  Pr.  163. 

24.  Does  the  statute  imperatively  require  that  the  subscription 
of  the  testator  shall  he  made  in  the  presence  of  each  attesting 
witness  ?  ' 

It  does  not.  ,  It  is  a  sufficient  compliance  with  the  statute 
if  the  testator  shall  acknowledge  to  each  witness  that  the  sub- 
scription was  made  by  him.  Nor  is  it  necessary  that  the  tes- 
tator shall  exhibit  his  subscription  to  the  will  at  the  time  of 
making  the  acknowledgment  of  the  execution.  Willis  v.  Mott, 
36  N.  Y.  486 ;  Redf.  Surr.  Pr.  (3d  ed.)  164. 

25.  What  do  you  understand  hy  the  "  publication  "  of  a  will? 
Publication  is  the  declaration  by  the  testator  in  the  pres- 
ence of  the  attesting  witnesses  that  the  instrument  subscribed 
by  him  is  his  last  will  and  testament.  It  is  an  act  independent 
of  the  acknowledgment  by  the  testator  that  the  subscription  to 
the  will  is  his  signature.  Baskin  v.  Baskin,  36  N.  Y.  416 ; 
Willard  on  Ex.  &  Surr.  100,  102 ;  Willard  on  Real  Estate  486  ; 
Redf.  Surr.  Pr.  165,  166. 

26.  Is  it  necessary  that  the  publication  of  a  will  should  he  in 
any  set  form  of  words,  in  order  to  render  the  execution  valid? 

It  is  hot.  Unlimited  latitude  of  expression  is  allowed  in  the 
publication  of  a  will,  if  it  conveys  the  proper  meaning.  The 
expression  may  be  made  orally,  in  writing,  or  by  signs,  provided 
the  general  sense  and  design  of  the  statute  is  complied  with. 
But  the  witnesses  must  both  understand,  from  some  unequivocal 
act  or  saying  of  the  testator  to  them,  that  the  instrument  is  his 
will.     Hunn  v.    Case,   5  N.  Y.  Surr.  (1  Redf.)  307;  Van  Rooser 

V.  Van  Hooser,  id.  365  ;  Willard  on  Ex.  &  Surr.  103. 

« 

27-  What  will  be  the  effect  of  an  omission,  on  the  part  of  the 
subscribing  witnesses,  to  write  opposite  to  their  names  their  re- 
spective places  of  residence  as  required  hy  statute  ? 

It  will  have  no  effect  on  the  A^alidity  of  the  attestation,  but 
will  subject  the  witnesses  to  a  penalty  of  |50.  Willard  on  Ex. 
&  Surr.  104 ;  Willard  on  Real  Estate,  488. 
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28.  Ts  it  necessary   to  the   due  attestation   of  a  will  that  the 
witnesses  should  subscribe  it  in  the  presence  of  each  other  ? 

It  is  not.  It  is  sufficient  that  each  witness  subscribe  at  the 
the  request  of  the  testator,  and  in  hig  presence,  although  sever- 
ally and  apart  from  each  other.  Hoysradt  v.  Kingman,  22  N.  Y. 
372 ;  Willard  on  Real  Estate,  489. 

29.  Is  the  signature  of  the  witnesses  following  the  attestation  clause 
only  a  compliance  with  the  statutory  requirement  that  the  witnesses 
subscribe  at  the  end  of  the  will  ? 

It  is.'  Redf.  Surr.  Pr.  (3d.  ed)  170. 

30.  In  case  a  witness  cannot  write  his  own   name,  how  may   a 
will  be  attested  by  him  ? 

He  may  make  his  mark,  and  this  wUl  be  a  sufficient  signing 
of  his  name  within  the  statute  relating  to  the  execution  of  wills. 
Morris  v.  Kniffin,  37  Barb.  336 ;  Willard  on  Ex.  &  Surr.  105 ; 
Willard  on  Real  Estate,  489 ;  Redf.  Surr.  Pr.  (3d.  ed.)  169. 

31.  What  is  essential  as  to  the  form  of  the  request  of  the'testa- 
tor  that  the  witnesses  sign  the  will  f 

It  is  only  essential  that  the  testator  shall,  by  any  act  or 
words,  clearly  evince  a  desire  that  the  witnesses  shall  sign  the 
will  as  witnesses.  Ooffin  v.  Coffin,  23  N.  Y.  9 ;  Willard  on  Ex. 
&  Surr.  106 ;  Willard  on  Real  Estate,  490. 

32.  State  the  substance  of  the  attestation  clause  usually  inserted 
in  a  will. 

The  attestation  clause  is  a  formal  statement  signed  by  the 
witnesses,  to  the  effect  that  the  testator  subscribed  his  name  to 
the  instrument  in  their  presence,  and  at  the  same  time  declared 
in  their  presence  that  the  same  was  his  last  will  and  testament, 
and  requested  each  of  them  to  sign  their  names  thereto  as  wit- 
nesses to  its  execution,  and  tbat  they  have  so  done  in  the  pres- 
ence of  the  testator,  and  of  each  other  upon  the  day  of  the  date 
of  the  will.     WiUard  on  Ex.  &  Surr.  108,  474. 

33.  What  advantages  arise  from  the  introduction  of  an  attestor 
tion  clause  in  a  will  ? 

In  case  of  the  death  of  the  witnesses,  or  their  failure  of 
memory,  the  clause  will  furnish  presumptive  evidence  that  all 
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the  requisite  formalities  were  complied  with ;  and  it  will  also 
show  that  the  person  who  drew  the  will  knew  what  formalities 
were  requisite  to  its  valid  execution,  and  will  tend  to  raise  the 
presumption  that  he  gave  to  the  testator  the  necessary  informa- 
tion in  respect  thereto.  Willard  on  Ex.  &  Surr.  108,  109.  See 
Peck  V.  Oary,  27  N.  Y.  9  ;  25  How.  590 ;  Hunn  v.  Oase,  1  Redf. 
307. 

34.  Qan  a  person  named  as  a  devisee  or  legatee  in  a  will  he  a 
competent  witness  of  its  execution  ? 

He  can,  and  can  be  compelled  to  testify  respecting  the  exe- 
cution of  the  will  in  the  same  manner  as  if  he  had  not  been  so 
named  therein.     Willard  on  Ex.  &  Surr.  110. 

35.  What  will  he  the  effect  of  the  attestation  of  a  will  hy  a  witness 
named  therein  as  a  legatee  ? 

If  the  will  cannot  be  proved  without  the  testimony  of  such 
witness  it  will  be  void  so  far  only  as  concerns  such  witness  or 
those  claiming  under  him.  But  the  witness  will  be  still  entitled 
to  receive  so  much  of  the  testator's  estate  (but  not  to  exceed  the 
value  of  the  legacy)  as  would  have  descended  to  him  in  case  the 
will  was  not  established.  But  if  the  will  can  be  proved  without 
the  testimony  of  such  witness,  the  legacy  will  not  be  void  even 
though  the  legatee  be  examined  as  a  witness.  Willard  on  Ex, 
&  Surr.  110 ;  Redf.  Surr.  Pr.  208,  209. 

36.  Do  the  general  provisions  of  the  Code  of  Civil  Procedure 
in  respect  to  the  competency  of  witnesses  apply  to  proceedings  in 
Surrogate's  Courts? 

They  do.     Redf.  Surr.  Pr.  (3d  ed.)  108. 

37.  -Zs  it  necessary  to  the  validity  of  a  will  that  it  should  he 
drawn  up  in  any  set  form  of  words  ? 

It  is  not.    Willard  on  Ex.  &  Surr.  112;  Redf.  Surr.  Pr.  159. 

38.  Is  it  material  in  what  language  the  will  is  written? 

It  is  not.  Willard  on  Ex.  &  Surr.  118  ;  Willard  on  Real 
Estate,  483. 

39.  What  materials  should  he  used  in  writing  a  will? 

A  will  should  be  written  on  paper  or  parchment  with  pen 
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and  ink.    Willard  on  Ex.  &  Surr.  113;  Willard  on  Real  Estate, 
483. 

40.  What  will  be  the  effect  of  pencil  interlineations  in  a  will  f 
If  made  before  its  execution  they  will  be  a  part  of  the  will : 

Lf  made  afterward  they  will  not  affect  its  validity.     Matter  of 
Tonnelle,  5  N.  Y.  Leg.  Obs.  254  ;  S.  C.  affirmed,  4  N.  Y.  140. 

41.  Who  are  the  proper  parties  to  draw  the  will  f 

Any  person  possessing  the  requisite  intelligence  may  draw 
a  will ;  but  where  the  person  drawing  the  will  takes  a  benefit 
under  it,  the  court  will  view  the  transaction  with  suspicion  and 
will  not  pronounce  in  favor  of  the  will  until  that  suspicion  is  re- 
moved by  evidence  that  the  will  was  the  spontaneous  intention 
of  the  testator.     Willard  on  Ex.  &  Surr.  114. 

42.  How  must  a  codicil  he  executed  in  order  to  he  valid  f 

In  the  same  manner  as  a  will.  The  term  "  will,"  as  used  in 
the  statutes,  includes  codicils  as  well  as  wills.  Willard  on  Ex.  & 
Surr.  117  ;  Redf.  Surr.  Pr.  (3d  ed.)  228. 

43.  How  may  a  will  he  revolted  ? 

1.  By  a  subsequent  written  will  ;  2.  By  a  formal  written 
revocation ;  3.  By  canceling  or  destroying  the  will ;  4.  By  change 
in  the  testator's  circumstances  or  relations,  as  by  subsequent  mar- 
riage and  birth  of  a  child.  Willard  on  Ex.  &  Snrr.  118 ;  Wil- 
lard on  Real  Estate,  482 ;  Redf.  Surr.  Pr.  197. 

44.  What  is  meant  hy  the  rule  that  no  man  can  die  with  two 
testaments  ? 

The  rule  is  intended  to  express  the  legal  principle  that  no 
two  instruments,  intended  as  wills,  executed  by  the  same  person 
and  inconsistent  with  each  other,  can  have  a  legal  existence  at  the 
same  time ;  as  the  one  last  executed  only  will  be  deemed  the  will 
of  the  testator.  But  the  rule  does  not  deny  a  legal  existence  to 
any  number  of  instruments  properly  executed,  though  at  dif- 
ferent times,  as  parts  of,  and  collectively  constituting  the  last  will 
of  the  deceased.  The  rule  applies  only  when  a  subsequent  will 
expressly  revokes  a  prior  one,  or  when  the  two  are  so  inconsistent 
with  each  other  as  to  be  incapable  of  standing  together.  Willard 
on  Ex.  &  Surr.  119. 
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45.  State  the  rule  as  to  the  effect  of  a  subsequent  will  on  a  prior 
will,  where  the  will  last  executed  does  not  expressly  revoJce  the  prior 
one  ? 

If  a  subsequent  testamentary  paper  is  inconsistent  with  one 
of  earlier  date  in  part  only,  the  former  instrument  will  be  revoked 
by  the  latter  in  such  parts  only ;  but  when  the  subsequent  paper 
is  not  in  conflict  with  the  prior  will,  but  makes  a  full  disposition 
of  the  estate,  whether  wholly  or  partially  incompatible  with  a 
former  will,  it  is  a  revocation  of  such  prior  will  in  toto,  unless  it 
appear  from  the  instrument  itself  that  it  was  the  intention  of 
the  testator  that  they  should  stand  together.  Willard  on  Ex.  & 
Surr.  119. 

46.  J^  A,  by  his  will,  devises  a  certain  piece  of  land  to  B,  and 
in  the  same  instrument  devises  the  same  land  to  (7,  who  will  take 
the  land  so  devised  ? 

A  and  B  may  both  take  the  estate  as  joint  tenants  or  as 
tenants  in  common.     Barlow  v.  Coffin,  24  How.  54. 

47.  ^  A,  in  one  instrument,  devises  land  to  B,  and  in  another 
and  later  one  devises  the  same  land  to  0,  who  will  take  the  land  so 
devised  ? 

C,  as  the'  devise  in  the  will  last  executed  will  revoke  the  former 
pne.    Barlow  v..  Coffin,  24  How.  54 ;  Redf.  Surr.  Pr.  (3d  ed.)  199. 

48.  A,  having  made  his  will,  made  another  and  later  will,  re- 
voking the  first,  and  subsequently  destroyed  the  second  will.  Bid 
the  destruction  of  the  second  will  operate  to  revive  the  first  ? 

Not  unless  it  appears  by  the  terms  of  the  revocation  that  it 
was  his  intention  to  revive  and  give  effect  to  the  first  will.  4 
Kent's  Com.  532,  633 ;  Willard  on  Ex.  &  Surr.  120. 

49.  What  formalities  are  necessary  to  render  an  express  revoca- 
tion of  a  former  will  valid  f 

The  will,  codicil  or  other  writing  declaring  such  revocation 
idust  be  executed  by  the  testator  with  the  same  formalities  that 
are  required  by  the  law  for  the  execution  of  a  will.  Willard  on 
Ex.  &  Surr.  122  ;  Belafield  v.  Parish,  1  Redf.  1  ;  S.  C.  25  N.  Y. 
9 ;  Willard  on  Real  Estate,  492  ;  Redf.  Surr.  Pr.  198. 

50.  What  three  things  must  concur  to  render  the  burning,  tearing, 
15 
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canceling,  obliterating  or  destroying  of  a  will  hy  the  testator,  a  re- 
vocation ? 

1.  The  testator  must  at  the  time  possess  a  testamentary  ca- 
pacity ;  2.  The  act  must  have  been  done  with  the  intention  of 
revoking  the  will ;  3.  The  act  by  which  that  intention  is  carried 
into  effect  must,  in  the  judgment  of  the  law,  have  been  com- 
pleted. Willard  on  Ex.  &Surr.  123-125;  Willard  ou  Real  Estate, 
493 ;  Redf.  Surr.  Pr.  199,  200. 

61.  What  further  requirement  is  imposed  hy  statute  where  the 
act  of  destroying,  canceling  or  burning  is  done  by  another  person 
by  the  direction  and  consent  of  the  testator  ? 

In  order  that  the  act  shall  amount  to  a  revocation  the  statute 
requires  that  the  fact  of  the  destruction,  and  the  direction  and 
consent  of  the  testator  shall  be  proved  by  at  least  two  witnesses. 
Willard  on  Ex.  &  Surr.  124  ;  Redf.  Surr.  Pr.  (3d  ed.)  198. 

52.    When  may  a  lost  or  destroyed  will  be  established  ? 

1.  When  the  will  is  proved  to  have  been  in  existence  at  the 
time  of  the  death  of  the  testator ;  or  2.  When  it  has  been  shown 
to  have  been  fraudulently  destroyed  in  the  life-time  of  the  testa- 
tor ;  and  3.  When  its  provisions  can  be  clearly  and  distinctly 
proved  by  two  creditable  witnesses,  or  by  a  copy  of  the  will  and 
one  witness.  Willard  on  Ex.  &  Surr.  125  ;  Code  of  Civil  Pro. 
§§  1865,  2621. 

58.  If  a  will  is  destroyed  in  the  presence  and  at  the  request  of 
the  testator,  but  without  the  presence  of  other  witnesses,  can  such 
destruction  be  deemed  fraudulent,  and  can  the  will  be  established 
as  a  lost  or  destroyed  will  in  the  supreme  court  f 

It  cannot.  The  fraud  in  the  destruction  of  a  will  must  con- 
sist in  some  deceitful  contrivance,  device  or  practice,  to  defeat 
the  wishes  and  intent  of  the  testator  in  regard  to  his  will.  Timon 
V.  Olaffy,  45  Barb.  •§«&;  S.  C.  afarmed,  41  N.  Y.  619. 

54-  if  it  is  proved  that  a  will  was  once  executed,  but  that  it  can- 
not be  found,  will  the  law  presume  its  continued  existence,  or  its 
destruction  by  the  testator,  animo  revocandi  ? 

If  the  will  remained  after  its  execution  in  the  custody  or 
control  of  the  testator;  the  law  will  presume  that  it  was  destroyed 
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by  him  with  the  intent  of  revoking  it.     Willard  on  Ex.  &  Surr. 
126.     See  Schultz  v.  Schultz,  35  N.  Y.  (8  Tiff.)  653. 

55-  What  will  he  the  effect  of  marriage  on  a  will  executed  by 
an  unmarried  female  ? 

The  marriage  will  operate  as  a  revocation  of  a  will  executed 
prior  to  such  marriage.  Willard  on  Ex.  &  Surr.  128  ;  4  Kent's 
Com.  527;  Willard  on  Real  Estate,  494;  3  R.  S.  (7th  ed.)  2286, 
§  44. 

56.  A  being  unmarried,  made  his  will,  leaving  his  entire  estate 
to  his  nephew  ;  afterward  A  married, '  and  died  leaving  a  son 
surviving  him,  for  whom  no  provision  had  been  made  by  marriage 
settlement  or  otherwise  :  will  the  estate  go  to  the  nephew,  according 
to  the  terms  of  the  will  ? 

It  will  not.  The  marriage,  together  with  the  birth  of  issue 
of  such  marriage,  will  operate  as  a  revocation  of  the  will.  Wil- 
lard on  Ex.  &  Surr.  128 ;  4  Kent's  Com.  527 ;  Willard  on  Real 
Estate,  494  ;  3  R.  S.  (7th  ed.)  2286,  §  43. 

57.  What  provision  is  made  by  statute  in  favor  of  post  testor 
mentary  children  unprovided  for  by  will  or  otherwise? 

Every  post  testamentary  child  succeeds  to  the  same  por- 
tion of  the  father's  real  and  personal  estate  as  would  have  de- 
scended to  him  if  the  father  had  died  intestate,  and  is  entitled 
to  recover  the  same  portion  from  the  devisees  and  legatees,  in 
proportion  to  and  out  of  the  parts  devised  and  bequeathed  to 
them  by  the  will  of  the  testator.  Willard  on  Ex.  &  Surr.  129 ; 
Willard  on  Real  Estate,  497 ;  4  Kent's  Com.  525,  526 ;  3  R.  S. 
(7th  ed.)  2287,  §  49 ;  Code  of  Civil  Pro.,  §  1868. 

58.  What  will  be  the  effect  upon  his  will  if  A,  during  his  life- 
time, alienate  lands  which  he  had  previously  devised  to  B  ? 

The  alienation  of  this  property  by  A  will  operate  as  a  re- 
vocation pro  tanto  of  his  will.  Willard  on  Ex.  &  Surr.  130 ; 
Willard  on  Real  Estate,  496  ;  4  Kent's  Com.  528. 

59.  If  a  testator  enters  into  a  valid  agreement  or  covenant  to 
convey  lands,  which  equity  will  enforce  specifically,  will  such  agree- 
ment or  covenant  he  deemed  in  law  or  equity  a  revocation  of  a  prior 
devise  of  the  same  property  ? 

It  would  have  been  so  held  in  equity  prior  to  the  Revised 
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Statutes.  But  the  Revised  Statutes  declare  that  such  agreement 
or  covenant  shall  not  be  deemed  a  revocation  either  at  law  or  in 
equity,  but  that  the  property  shall  pass  by  the  devise,  subject 
to  the  same  remedies,  on  the  agreement  or  covenant  for  a  speci- 
fic performance  or  otherwise  against  the  devisees  as  might  be 
had  against  the  heirs  of  the  testator  or  the  next  of  kin,  if  the 
same  had  descended  to  them.  Willard  on  Ex.  &  Surr.  130, 131 ; 
Willard  on  Real  Estate,  495 ;  4  Kent's  Com.  528,  629 ;  3  R.  S. 
(7th  ed.)  2286,  §  45. 

68.  If  a  testator,  hy  conveyance,  settlement,  deed  or  other  act, 
alters,  hut  does  not  wholly  divest  himself  of  his  estate  or  interest 
in  property  previously  devised  or  bequeathed,  will  this  alteration 
operate  as  a  revocation  of  his  will  ? 

It  would  have  so  operated  before  the  Revised  Statutes,  but 
under  the  Revised  Statutes  the  alteration  will  not  operate  as  a 
revocation  of  the  devise  or  bequest  ;  but  the  devise  or  bequest 
passes  to  the  devisee  or  legatee  the  actual  estate  or  interest  of 
the  testator  which  would  otherwise  descend  to  his  heirs  or  pass 
to  his  next  of  kin,  unless  the  instrument  by  which  such  altera- 
tion is  made  declares  an  intention  to  revoke  such  previous  de- 
vise or  bequest.  If,  however,  the  provisions  of  the  instrument 
making  such  alteration  are  wholly  inconsistent  i  with  the  terms 
or  nature  of  the  previous  devise  or  bequest,  the  instrument 
operates  as  a  revocation,  unless  iis  provisions  depend  on  a  con- 
dition which  has  failed.  4  Kent's  Com.  532,  533  ;  Willard  on 
Ex.  &  Surr.  181 ;  Willard  on  Real  Estate,  496  ;  3  R.  S.  (Tth  ed.) 
2287,  §§  47,  48. 

61.  If  a  testator  sells  and  conveys  lands  previously  devised,  and 
takes  back  a  bond  and  mortgage  for  the  whole  or  a  part  of  the  con- 
sideration money,  will  the  sale  revoke  the  will  as  to  the  land  so 
sold  and  'conveyed  ? 

It  will.  Willard  on  Ex.  &  Surr.  132 ;  Willard  on  Real 
Estate,  496. 

62.  If  land. be  devised  by  A  to  B,  and  be  afterward  conveyed  by 
deed  to  B,  will  B  hold  the  land  under  the  deed  or  under  the  will, 
upon  the  death  of  A  ? 

He  will  hold  it  by  deed,  and  not  by  will.  Willard  on  Real 
Estate,  496. 
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63-  How  may  a  will  he  republished  ? 

It  can  be  republished  by  repeating  the  ceremony  by  which 
it  was  executed,  or  by  a  duly  attested  codicil.  Willard  on  Ex. 
&  Surr.  133  ;  Willard  on  Real  Estate,  499  ;  Redf.  Surr.  Pr. 
(3d  ed.)  169. 

64.  If  a  codicil,  properly  attested,  refers  to  a  will  not  duly  at- 
tested, will  the  execution  of  the  codicil  cure  the  defect  in  the  exe- 
cution of  the  will  ? 

It  will,  even  where  it  is  unattached  to  the  will,  and  although 
the  witnesses  attesting  the  codicil  did  not  see  the  will  to  which 
it  referred.  Willard  on  Ex.  &  Surr.  133  ;  Willard  on  Real 
Estate,  499. 

65.  What  is  the  first  thing  to  determine  in  the  construction  of  a 
will? 

The  intention  of  the  testator,  as  collected  from  the  will  it- 
self. When  not  inconsistent  with  the  rules  of  law,  this  intention 
will  control.  Willard  on  Ex.  &  Surr.  369  ;  Willard  on  Real  Es- 
tate, 504 ;  4  Kent's  Com.  534  ;  Redf.  Surr.  Pr.  (3d  ed.)  251. 

66.  What  is  the  general  rule  for  the  construction  of  the  lan- 
guage of  a  will  ? 

It  should  be  construed  according  to  its  primary  and  ordinary 
meaning,  where  the  will  shows  no  intention  on  the  part  of  the 
testator  to  give  it  a  different  signification.  Technical  words 
should  be  construed  as  used  in  their  technical  signification,  un- 
less by  so  doing,  the  intention  of  the  testator,  as  gathered  from  the 
whole  will,  would  be  overthrown  instead  of  supported,  in  which 
case  they  are  to  be  construed  as  used  in  their  ordinary  and  pop- 
ular sense.  Willard  on  Real  Estate,  504 ;  Willard  on  Ex.  & 
Surr.  369  ;  Redf.  Surr.  Pr.  (3d  ed.)  255. 

67.  Mow  must  a  will  and  codicil  he  construed  f 

A  will  and  codicil  should  be  taken  and  construed  together 
as  parts  of  one  and  the  same  instrument.  Willard  on  Ex.  & 
Surr.  370  ;  Willard  on  Real  Estate,  504  ;  Redf.  Surr.  Pr.  254. 

68-  If  two  parts  or  provisions  of  a  will  are  repugnant,  so  that 
loth  cannot  stand,  which  must  prevail  f 

The  last,  unless  other  parts  of  the  will   forbid  such  a  con- 
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struction.     Willard  on  Ex.  &  Surr.   369  ;     Willard  on  Real  Es- 
tate 505  ;  Redf.  Surr.  Pr.  253. 

69-  What  property  passes  hy  a  devise  of  a  testator's  "  estate  ?  " 
The  devise  passes  both  real  and  personal  property  ;  and  wher- 
ever the  word  "  estate"  is  used  in  a  devise  of  lands,  without  any 
words  of  limitation,  the  fee  passes  to  the  devisee.  Willard  on 
Real  Estate,  506  ;  Willard  on  Ex.  &  Surr.  370 ;  4  Kent's  Com. 
535. 

70.  When  the  word  "  goods  "  is  used  without  restriction  in  a  he- 
quest,  how  should  it  be  construed  ? 

It  should  be  construed  as  including  all  the  personal  estate 
of  the  testator.     Willard  on  Ex.  &  Surr.  371. 

71.  If  A  wills  his  personal  property  to  B,  will  B  take  all  the 
personal  property  of  which  A  was  possessed  at  the  time  of  execut- 
ing the  ivill,  or  such  as  A  possessed  at  the  time  of  his  death  ? 

He  will  take  all  the  personal  property  of  which  A  died  pos- 
sessed, as  a  will  of  personal  property  speaks  from  the  death  of 
the  testator.     Willard  on  Ex.  &  Surr.  373. 

72-  What  is  the  appropriate  expression  for  a  devise  in  fee 
simple  ? 

"  I  give  and  devise  to  A,  his  heirs  and  assigns  forever."  WU- 
lard  on  Real  Estate,  508. 

73.  Is  the  term  "•  heirs  "  or  other  words  of  inheritance  requisite 
to  create'  or  convey  an  estate  in  fee  ? 

It  is  not.  Every  grant  or  devise  of  real  estate,  or  of  any 
interest  therein,  passes  all  the  estate  or  interest  of  the  grantor  or 
testator  unless  the  intent  to  pass  a  less  estate  appears  by  express 
terms  or  is  necessarily  implied  in  the  terms  of  the  grant.  3  R. 
S.  (7th  ed.)  2205,  §  1. 

74.  If  A  devises  lands  to  the  "  heirs  "  of  B,  and  B  be  still  living 
at  the  death  of  A,  why  will  the  devise  be  void  ? 

For  the  reason  that  B,  being  still  living,  can  have  no  heirs, 
as  nemo  est  hceres  viventis.  Reeves'  Dom.  Rel.  626  (486)  Will- 
ard on  Real  Estate,  512,  513. 

75-    When  will  a  devise  or  bequest  be  void  from  uncertainty  ? 

Whenever   it  is  impossible  to  discover  from  the  whole  will 
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the  intention  of  the  testator.   Conjecture  is  not  allowed  to  enter 
into  the  construction  of  wills.     Willard  on  Real  Estate,  514. 

76.  If  a  testator  devises  land  to  cei'tain  individuals  under  ficti- 
tious names,  and  states  in  the  body  -of  the  will  that  the  true  names 
of  the  devisees  are  to  he  found  written  opposite  the  fictitious  names 
on  a  card  placed  in  a  certain  place  for  safe  keeping,  can  the  card 
he  used  in  evidence  to  show  what  persons  the  testator  intended 
should  share  Ms  estate  ? 

It  cannot.     Willard  on  Real  Estate,  516. 

77.  If  land  is  devised  to  John  Smith,  and  it  appears  that  there 
are  several  persons  known  hy  that  name,  can  parol  evidence  he  in- 
troduced to  show  what  particular  John  Smith  was  intended  in  the 
devise  ? 

It  can.     Willard  on  Ex.  &  Surr.  377. 

78.  If  a  testator  devises  lands  to  the  children  of  his  two 
daught^s  A  and  B,  to  be  equally  divided  among  them  as  they  re- 
speet^My^  arrive  at  the  age  of  twenty-one  years,  what  grandchil- 
dren, born  after  the  execution  of  the  will,  will  be  included  in  it  ? 

All  born  before  the  death  of  the  testator.  Such  as  are  born 
after  such  death  are  excluded  from  the  provisions  of  the  will. 
Doiihleday  v.  Newton,  27  Barb.  431. 

79.  Who  are  included  in  the  word  "  issue,"  as  used  in  a  will  ? 
Both  children  and  grandchildren.     Willard  on  Real  Estate, 

623. 

80     Will  a  niclc-name  he  sufficient  to  designate  a  devisee  ? 
It  will  if  it  is  a  name  given  by  the  testator  and  current  in 
his  family.    Willard  on  Real  Estate,  511. 


232  Executors  and  Administkators. 


CHAPTER   XV. 
EXECUTORS  AND  ADMINISTRATORS. 

1.  What  is  the  meaning  of  the  term  '•'■  executor  f" 

An  executor  is  one  who,  by  the  terms  of  a  will,  is  intrusted 
with  its  execution.  2  Bl.  Cora.  503 ;  Redf.  Surr.  Pr.  (3d  ed.) 
273. 

2.  Who  may  he  appointed  executor? 

Any  person  may  be  appointed  and  act  as  executor,  unless 
he  is,  (1)  incapable  in  law  of  making  a  contract ;  or  (2)  under 
the  age  of  twenty-one  years ;  or  (3)  an  alien  not  an  inhabitant 
of  this  State ;  or  (4)  has  been  convicted  of  an  infamous  crime ; 
or  (5)  shall  be  judged  incompetent  by  the  surrogate  to  execute 
the  duties  of  the  trust  by  reason  of  drunkenness,  improvidence, 
or  want  of  understanding.     Willard  on  Ex.  &  Surr.  134. 

3.  Can  a  married  woman  become  an  executrix  without  the  conr 
sent  of  her  husband  ? 

She  can,  and  may  receive  letters  testamentary  as  though  she 
were  a  single  woman.  Laws  of  1867,  chap.  782,  §  2 ;  Redf.  Surr. 
Pr.  (3d  ed.)  280. 

4.  If  a  person,  who  is  a  prof  essional  gambler  is  designated  in  a 
will  as  the  executor  thereof,  will  the  surrogate  be  justified  in  refus- 
ing to  grant  him  letters  testamentary  f 

He  will.  It  has  been  decided  by  the  Court  of  Appeals  that 
the  fact  that  a  man  is  a  professional  gambler  is  presumptive  evi- 
dence of  such  improvidence  as  to  render  him  incompetent  to 
discharge  the  duties  of  executor  or  administrator.  Willard  on 
Ex.  &  Surr,  136 ;  Redf.  Surr.  Pr.  (3d  ed.)  282. 

5.  Will  the  bare  fact  that  a  person  is  illiterate,  if  otherwise  com- 
petent, authorize  the  withholding  from  him  of  letters  testamentary  ? 

It  will  not.     Willard  on  Ex.  &  Surr.  137. 
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^.  If  A  is  appointed  sole  executor  of  the  last  will  and  testament 
of  B,  and  dies  before  the  full  execution  of  Ms  trust,  will  his  executor 
succeed  to  the  office  of  his  testator,  and  be  entitled  to  proceed  to  settle 
the  affairs  of  both  A  and  B? 

He  would  at  common  law,  but  not  under  the  Revised  Stat- 
utes. When  a  sole  executor,  or  a  surviving  executor  of  any  last 
will  and  testament  dies,  the  statute  requires  that  the  surrogate 
shall  grant  letters  of  administration  cum  testamento  annexo  of  the 
assets  of  the  first  testator  left  unadministered.  Willard  on  Ex. 
&  Surr.  139 ;  Code  of  Civil  Pro.,  §  2643. 

7.  What  is  the  effect  of  the  death  of  one  of  several  executors  ? 
Upon  the  death  of  one  of  several  executors,  the  surviving 

executor  or  executors  succeed  to  the  duties  of  his  oiBce,  and 
become  vested  with  the  interest  of  the  original  testator.  Wil- 
lard on  Ex.  &  Surr.  140 ;   Redf.  Surr.  Pr.  (3d  ed.)  456. 

8.  What  do  you  understand  by  the  term  "  executor  de  son  tort  P  " 
Mxecutor  de  son  tort  is  a  term  applied  at  common  law  to  a 

person  not  appointed  executor  who  intermeddles  in  that  charac- 
ter with  the  goods  of  the  deceased,  and  thereby  makes  himself 
executor  in  his  own  wrong,  and,  as  such,  liable  to  others  without 
being  himself  armed  with  any  legal  rights.  2  Bl.  Com.  507  :  Redf. 
Surr.  Pr.     (3d.  ed.)    439. 

9.  What  provision  is  made  by  statute  in  relation  to  the  liability 
of  a  party  who  interferes  with  the  property  of  a  deceased  person  f 

The  Revised  Statutes  enact  that  no  person  shall  be  liable  to 
an  action  as  executor  of  his  own  wrong  by  reason  of  having  re- 
ceived, taken  or  interfered  with  the  property  or  effects  of  a  de- 
ceased person,  but  that  he  shall  be  responsible  as  a  wrongdoer 
in  the  proper  action  to  the  executors,  or  general  or  special  ad- 
ministrators of  such  deceased  person,  for  the  value  of  the  prop- 
erty taken  or  received,  and  for  all  damages  caused  by  his 
acts  to  the  estate  of  the  deceased.  Willard  on  Ex.  &  Surr.  140  ; 
Redf.  Suit.  Pr.  (3d.  ed.)  126. 

10.  How  may  an  executor,  who  has  not  taken  the  oath  of  office,  he 
discharged  from  his  trust  ? 

He  may  free  himself  from  the  duties  of  the  office  by  (1)  a 
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formal  renunciation  of  the  ofBce,  or  (2)  by  refusing  or  neglect- 
ing to  appear  before  the  surrogate  to  take  the  oath  of  office. 
Willard  on  Ex.  &  Surr.  141,  142. 

11.  What  do  you  understand  by  the  term  renunciation  and 
what  formalities  are  necessary  to  render  it  effectual  ? 

A  written  declination  of  the  office  of  executor  is  termed  a 
renunciation.  It  must  be  executed  by  the  executor,  and  acknowl- 
edged or  proved  and  certified  in  a  like  manner  as  a  deed  to  be  re- 
corded in  the  county,  or  attested  by  one  or  more  witnesses,  and 
proved  to  the  satisfaction  of  the  surrogate  and  filed  in  his  office. 
Code  of  Civil  Pro.,  §  2639. 

12.  What  power  may  an  executor  exercise  before  a  will  has  been 
admitted  to  probate  and  letters  of  administration  granted  ? 

He  can  exercise  no  power  as  executor,  further  than  to  pay 
ijineral  charges  and  to  do  such  acts  as  are  necessary  for  the  pres- 
ervation of  the  estate.  Willard  on  Ex.  &  Surr.  146  ;  Redf.  Surr. 
Pr.  127. 

13.  Upon  what  theory  can  an  executor  recover  damages  for  an 
injury  to  the  personal  property  of  the  deceased,  when  such  injury 
is  committed  after  the  death  of  the  testator  and  before  the  probate 
of  his  will  ? 

Upon  the  theory  that  the  rights  which  existed  in  .the  tes- 
tator during  his  life-time  became  at  his  death  vested  in  his  ex- 
ecutor. The  rights  which  the  latter  acquires  after  probate  are 
by  a  legal  fiction,  deemed  to  relate  back  to  the  time  of  the  tes- 
tator's death.  Willard  on  Ex.  &  Surr.  147  ;  Redf.  Surr.  Pr. 
(3d  ed.)  464. 

\i:.  If  A,  being  a  resident  of  this  State,  should  die  in  the  State  of 
Ohio,  in  lohat  court  should  application  for  probate  of  the  last  will 
of  A  be  made  ? 

In  the  surrogate's  court  of  the  county  of  which  the  decedent 
was  a  resident  at  the  time  of  his  death.  Code  of  Civil  Pro.  § 
2476. 

15.  If  A,  being  a  resident  of  the  State  of  Ohio,  dies  leaving 
assets  in  this  State  in  what  court  should  application  for  the  probate 
of  his  last  will  be  made  ? 

If  A,  died  within  the  State,  the  application  should  be  made 
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to  the  surrogate  of  the  county  in  which  he  died.  If  A  died  with- 
out the  State  leaving  personal  propertj'-  in  only  one  county  of 
this  State,  the  application  should  be  made  to  the  surrogate  of 
that  county.  If  A  died  without  the  State  leaving  personal  prop- 
erty in  two  or  more  counties  of  this  State,  the  application  may 
be  made  to  the  surrogate  of  either  of  such  counties.  Code  of  Civil 
Pro.  §§  2476,  2477. 

16.  Suppose  a  non-resident  of  this  State,  dies  without  the  State, 
leaving  no  property  therein  except  a  valid  unliquidated  demand 
against  a  domestic  corporation,  in  what  court  should  application 
he  made  for  the  prolate  of  his  last  will  f 

In  the  surrogate's  court  of  the  county  in  which  the  principal 
office  of  the  corporation  is  situated.     Code  of  Civil  Pro.,  §  2478. 

17.  Who  may  apply  for  the  prolate  of  a  will  ? 

The  application  may  be  made  by  a  person  designated  in  the 
will  as  executor,  devisee  or  legatee,  or  by  a  husband  or  wife,  heir, 
or  next  of  kin,  or  creditor  of  the  decedent.  Redf.  Surr.  Pr.  (3d 
ed.)  146;  Code  of  Civil  Pro.  §  2477. 

18.  If  the  exefcutor  has  not  the  will  in  his  custody,  how  may  he, 
or  any  other  person  interested,  compel  the  production  of  the  will 
hefore  the  surrogate  for  the  purpose  of  proof  ? 

By  serving  the  party  having  the  custody  of  the  will  with  a 
subpcBna  dv^es  tecum.  Willard  on  Ex.  &  Surr.  151 ;  Redf.  Surr. 
Pr.  (3d  ed.)  147 ;  Code  of  Civil  Pro.,  §  2481. 

19.  What  formality  must  in  all  cases  be  observed  before  letters 
testamentary  can  issue  to  an  executor  ? 

Letters  testamentary  cannot  issue  until  the  executor  has 
made  oath  before  the  proper  officer  that  he  will  faithfully  and 
honestly  discharge  the  duties  of  an  executor.     Willard  on  Ex.  & 
Surr.  161 ;  Redf.  Surr.  Pr.  (3d  ed.)  273 ;  Code  of  Civil  Pro. 
2594. 

20.  To  whom  should  letters  of  administration  le  granted,  in 
cases  of  intestacy  ? 

They  should  be  granted  to  the  relatives  of  the  deceased, 
who  would  be  entitled  to  succeed  to  his  personal  estate,  in  the 
following  order :    (1)  to  the  widow ;  (2)  to  the  children ;  (3) 
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to  the  father ;  (4)  to  the  mother ;  (5)  to  the  brothers ;  (6) 
to  the  sisters ;  (7)  to  the  grand-children ;  (8)  to  any  other  of 
the  next  of  kin  who  would  be  entitled  to  share  in  the  distribu- 
tion of  the  estate.  Where  the  person  entitled  is  a  minor,  letters 
should  issue  to  his  guardian,  and,  where  neither  relations  oa* 
guardians  will  accept,  then  to  the  creditors  of  the  deceased ;  and 
if  no  creditor  applies,  thjsn  to  any  other  person  legally  compe- 
tent. If  the  intestate  is  a  married  woman,  her  husband  is  en- 
titled to  administration  in  preference  to  any  other  person.  K,edf. 
Surr.  Pr.  (3d  ed.)  308,  311. 

21.  Wliere  the  surrogate  is  satisfied  that  he  has  jurisdiction,  and 
that  a  person  applying  is  entitled  to  letters  of  administration,  what 
proceedings  are  still  necessary  on  the  part  of  the  applicant  before 
such  letters  can  issue  f 

The  applicant  must  take  the  oath  required  by  the  statute, 
that  he  will  honestly  and  faithfully  discharge  the  duty  of  admin- 
istrator, according  to  law,  and  must  give  a  bond,  with  two  or 
more  sureties,  in  a  sum  not  less  than  double  the  value  of  th» 
personal  estate  of  which  the  intestate  died  possessed,  for  the 
faithful  execution  of  the  trust,  and  for  obedience  to  the  orders 
of  the  surrogate  touching  the  administration  of  the  estate  commit- 
ted to  him.  Willard  on  Ex.  &  Surr.  202;  Redf.  Surr.  Pr.  (3d 
ed.)  324-325;  Code  of  Civil  Pro.,  §§  2594,  2667. 

23.  In  what  cases  will  letters  of  administration,  cum  testamento 
annexo,  he  granted  ? 

(1)  When  the  executors  appointed  by  will  have  renounced, 
or  failed  to  qualify,  or  are  legally  incompetent ;  or  (2)  where, 
after  partially  administering  the  estate,  all  the  executors  have 
died,  or  have  become  incapable  of  acting,  or  the  power  exercised 
by  them  has  been  revoked.  Willard  on  Ex.  &  Surr.  208 ;  Redf. 
Surr.  Pr.  293  ;  Code  of  Civil  Pro.,  §  2643. 

23.  To  whom  should  letters  of  administration  with  the  will  ai 
nexed  he  granted  ? 

(1)  To  one  or  more  of  the  residuary  legatees  who  are  qual- 
ified to  act  as  administrators  ;  (2)  If  there  is  no  such  residuary 
legatee,  or  none  will  accept,  then  to  one  or  more  of  the  princi- 
pal or  specific  legatees  so  qualified;  (3)    If  there  is  no  such  lega- 
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tee,  or  none  who  will  accept,  then  to  the  husband  or  wife,  or  to 
one  or  more  of  the  next  of  kin,  or  to  one  or  more  of  the  heirs  or 
devisees,  so  qualified ;  (4)  If  there  is  no  qualified  person  of  the 
classes  above  mentioned  who  will  accept,  then  to  one  or  more  of 
the  creditors  who  are  so  qualified,  except  that  in  the  counties 
of  New  York  and  Kings,  the  public  administrator  has  preference 
after  the  next  of  kin  over  creditors  and  all  other  persons ;  (5)  If 
there  is  no  qualified  creditor  who  will  accept,  then  to  any  proper 
person  designated  by  the  surrogate.  Code  of  Civil  Pro.,  §  2643  ; 
Redf.  Surr.  Pr.  (3d  ed.)  298. 

24.  What  are  the  powers  and  duties  of  an  administrator  with 
the  will  annexed  f 

He  has  the  same  rights  and  powers,  and  is  subject  to  the 
same  duties  as  if  he  had  been  named  as  executor  in  the  will.  It 
is  his  duty  to  observe  and  carry  out  the  will  of  the  deceased. 
WiUard  on  Ex.  &  Surr.  209. 

25.  In  what  cases  are  letters  of  administration  de  bonis  non 
granted  in  this  State  ? 

When  all  the  executors  or  all  the,  administrators  to  whom 
letters  have  been  issued  die  or  become  incapable  of  discharg- 
ing the  trust  reposed  in  them,  or  the  letters  are  revoked,  as  to 
all  of  them.  Code  of  Civil  Pro.  §  2693  ;  Redf.  &  Surr7  Pr.  ■(3d 
ed.)  328. 

26.  Does  an  administrator  de  bonis  non  acquire  any  right  or 
title  to  the  proceeds  of  personal  property  sold  or  debts  collected  by 
the  former  administrator  ? 

He  does  not.  He  derives  his  title  from  the  deceased  and 
not  from  the  former  administrator.  He  is  entitled  only  to  the 
administration  of  the  goods,  chattels  and  credits  of  the  deceased 
which  remain  in  specie  unadministered.  The  proceeds  of  sales 
and  collections  made  by  the  former  administrator  are  his  indi- 
vidual property,  and  not  the  property  of  the  decedent.  United 
States  V.  Walker,  109  U.  S.  258. 

21.  If  a  sole  administrator  dies  after  partially  administering 
the  estate,  what  remedies  are  available  to  those  interested  in  the 
estate  to  protect  and  enforce  their  rights  ? 

An  administrator  de  bonis  non  may  be  appointed  to  complete 
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the  administration  of  the  estate  ;  the  personal  representative  of 
the  deceased  administrator  may  be  compelled  to  account  and  to 
deliver  over  any  of  the  trust  property  which  has  come  to  his  pos- 
session or  under  his  control ;  a  decree  rendered  on  the  account- 
ing will  fix  the  amount  due  the  estate  from  the  deceased  admin- 
istrator; and  this  amount  may  be  collected  by  action  upon  his 
official  bond.     Code  of  Civil  Pro.,  §  2606. 

28.  When  may  a  temporary  administrator  he  appointed? 

When  a  delay  necessarily  occurs  in  the  granting  of  letters 
testamentary  or  of  administration  ;  or  where  there  is  reasonable 
grounds  to  believe  that  a  person,  of  whose  estate  the  surrogate 
would  have  jurisdiction  if  dead,  is  dead,  or  become  a  lunatic,  or 
secreted,  confined,  or  otherwise  unlawfully  made  way  with  and 
the  appointment  of  such  administrator  is  necessary  for  the  pres- 
ervation of  his  property  and  the  rights  of  creditors,  or  of  those 
who  will  be  interested  in  the  estate  if  it  is  found  that  he  is  4e.ad.  ' 
Code  of  Civil  Pro.,  §  2668  ;  Redf.  Surr.  Pr;  (3d  ed.)  355. 

29.  If  an  executor  has  taken  a  bond  and  mortgage  to  himself  in- 
.  dividually  and  not  as  executor,  to  secure  a  loan  of  the  moneys  of 

the  estate  he  represents,  and  has  died  before  payment  of  the  mort- 
gage debt,  who  must  bring  an  action  to  enforce  the  securities  in 
case  of  default  in  paymMia?  ^ 

The  personal  renresentatLves  of  the  deceased  executor,  and 
not  the  administrator  with  the  wUl  annexed  of  his  testator.  8 
Wait's  Act.  &  Def .  24l. 

30.  In  what  securities  may  an  executor  inve«t-4,he  funds  of  the 
estate  ? 

In  government  oivxeamstate  segurities.  Redf.  Surr.  Pr.  512. 

31.  Would  an  investment  of  the  funds  of  the  estate  in  bonds  and 
mortgages  upon  lands  in  another*  State  be  a  proper  exercise  of  an 
executor's  powers  ? 

Ordinarily  it  would  not ;  but  if,  without  fault  of  tKe  executor, 
assets  of  the  estate  have  been  changed  into  a  debt  which  can 
only  be  saved  by  taking  a  foreign  security,  such  act  is  justifiable. 
8  Wait's  Act.  &  Def.  248,  249. 
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32.  At  what  time  may  an  executor  or  administrator  publish  a 
notice  to  creditors  to  present  their  claims  ? 

After  the  expiration  of  at  least  ^x_  months  after  the  grant- 
ing of  letters  testamentary  or  of  administration.  Redf.  Surr. . 
Pr.  (3d.  ed.)  533. 

33.  What  will  he  the  effect  upon  all  prior  proceedings  if,  after 
letters  of  administration  have  been  granted,  and  the  administrator 
has  entered  in  good  faith  upon  the  duties  of  his  trust,  a  will  of  the 
supposed  intestate  is  discovered  and  admitted  to  probate  ? 

In  that  case,  it  will  become  necessary  to  revoke  the  letters 
of  administration  previously  issued  ;  but  all  acts  of  the  adminis- 
trator done  in  good  faith  under  the  authority  of  such  letters  re- 
main valid  notwithstanding  the  subsequmit  discovery  of  the  will. 
Willard  on  Ex.  &  Surr.  240. 

34.  State  the  order  in  which  an  executor  or  administrator 
should  discharge  the  debts  against  the  estate  he  has  undertaken  to 
administer  ? 

He  should  satisfy  (1)  debts  entitled  to  preference  under  the 
laws  of  the  United  States ;  (2)  taxes  assessed  upon  the  estate ; 
(3)  judgments  docketed  according  to  their  priority ;  (4)  all  rec- 
ognizances, bonds,  sealed  instruments,  notes,  bills  and  unliqui- 
dated demands  and  accounts.  Willard  on  Ex.  &  Surr.  274 ;  Redf. 
Surr.  Pr.  (3d.  Ed.)  550. 

35.  Which  are  entitled  to  priority  of  payment,  debts  or  legacies  f 
Debts  must  be  paid  before  legacies   except  in  some  special 

cases  provided  for  by  law.     Willard  on  Ex.  &  Surr.  293. 

36.  When  all  the  claims  against  the  estate  are  ascertained  and 
the  executor  or  administrator  is  satisfied  that  the  assets  are  insuffi- 
cient to  pay  all  the  debts,  how  should  he  proceed  in  the  matter  f 

He  should  first  satisfy  the  claims  entitled  to  priority  and 
make  a^ro  rato  distribution  of  the  residue  among  the  remaining 
creditors.     Willard  on  Ex.  &  Surr.  303. 

37.  When  the  executor  or  administrator  has  exhausted  the  per- 
sonal estate  in  the  payment  of  debts  or  funeral  expenses,  and  the 
proceeds  of  the  personal  estate  proved   insufficient  to  pay  such 
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debts  and  expenses  in  full,  what  course  may  still  he  pursued  ly 
Mm  to  make  up  the  deficiency  ? 

He  may  apply  to  the  surrogate  for  a  decree  directing  the 
disposition  of  the  decedent's  real  property  for  the  payment  of 
such  debts  and  expenses.     Code  of  Civil  Pro.,  §  2750. 

38.  What  real  property  may  be  ordered  sold  for  that  purpose? 
Any  real  property  of  which  the  decedent  died  seized,  and 

any  interest  of  the  decedent  in  real  property  held  by  him  under 
a  contract  for  the  purchase  thereof,  made  either  with  him  or  with 
a  person  from  whom  he  derived  his  interest,  except  land  devised 
expressly  charged  with  the  payment  of  debts  or  funeral  expenses, 
or  land  exempt  from  levy  and  sale  under  an  execution.  Code 
of  Civil  Pro.,  §  2749. 

39.  When  all  the  claims  against  the  estate  have  been  satisfied, 
and  it  appears  that  there  is  not  sufficient  assets  to  pay  all  the  lega- 
cies, how  should  the  executor  proceed  ? 

He  should  first  discharge  the  specific  legacies  in  full  if  there 
be  sufficient  assets,  and  should  then  proceed  to  satisfy  the  gen- 
eral legacies.  The  statute  provides  that  if  there  be  not  sufficient 
assets  to  pay  the  general  legacies,  then  an  abatement  of  the  gen- 
eral legacies  shall  be  made  in  .equal  proportions.  Willard  on 
Ex.  &  Surr.  380 ;  Redf.  Surr.  Pr.  (3d.  ed.)  585. 

4rO.  If,  after  an  executor  has  paid  the  funeral  charges  and  debts 
of  the  deceased  and  the  general  and  specific  legacies,  there  should 
still  remain  assets  not  bequeathed  by  the  will,  what  disposition 
should  be  made  of  the  surplus  ? 

He  shoiild  distribute  this  surplus  among  the  persons  en- 
titled to  it  under  the  statute  of  distributions,  Willard  on  Ex. 
&  Surr.  395. 

41.  Explain  generally  the  doctrine  of  advancement? 

The  Revised  Statutes  provide  that  where  any  child  of  a  de- 
ceased person  shall  have  been  advanced  by  the  deceased,  by  set- 
tlement or  portion  of  real  or  personal  estate,  the  value  of  such 
advancement  must  be  reckoned  with  that  part  of  the  surplus  of 
the  personal  estate  which  remains  to  be  distributed  among  the 
children,  and  if  such  advancement  be  equal  or  superior  to  the 
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amount  which,  according  to  the  rules  of  distribution,  would  be 
distributed  to  such  child  as  his  share  of  the  surplus  and  advance- 
ment, then  such  child  and  his  descendants  are  to  be  excluded 
from  any  share  in  the  distribution  of  the  surplus.  But  if  such 
advancement  be  not  equal. to  such  amount,  then  such  child  or 
his  descendants  shall  be  entitled  to  receive  so  much  only  as  shall 
be  sufficient  to  make  all  the  shares  of  all  the  children  in  such 
surplus  and  advancement  equal  as  near  as  can  be  estimated. 
Willard  on  Ex.  &  Surr.  398  ;  Redf.  Surr.  Pr.  612. 

4:2.    Will. the  fact  that  one  child  has  been  better  educated  and  at 
a  greater  expense  than  the  rest  make  the  doctrine  of  advancement 
applicable  in  the  distribution  of  the  assets  of  the  parent  ? 
It  will  not.     Willard  on  Ex.  &  Surr.  398. 

43.  To  what  commissions  is  an  executor  or  administrator  en- 
titled for  receiving  and  paying  out  the  funds  of  the  estate  which  he 
administers  ? 

He  is  entitled  to  five  per  cent  on  the  first  one  thousand 
dollars  received  and  disbursed  ;  two  and  one-half  per  cent  on  the 
next  nine  thousand  dollars ;  and  one  per  cent  on  all  sums  receiv- 
ed and  disbursed  in  excess  of  ten  thousand  dollars.  Redf.  Surr. 
Pr.  (3d  ed.)  715. 

44.  If  a  testator  bequeaths  certain  specific  bonds  to  a  child,  which 
are  merely  delivered  over  to  the  legatee,  is  the  executor  entitled  to 
commissions  on,  the  value  of  the  property  delivered  ? 

He  is  not.     Redf.  Surr.  Pr.  (3d  ed.)  724. 

45.  When  does  an  executor  become  entitled  to  appropriate  com- 
missions earned  to  his  own  use  ? 

When  they  are  allowed  on  the  settlement  of  his  account. 
Redf.  Surr.  Pr.  (3d  ed.)  725. 
16 
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CHAPTER   XVI. 

EQUITY  JURISPRUDENCE. 

1.  What  is  to  he  understood  hy  the  term  "  equity  ?  " 
In  its  most  general  and  comprehensive  sense,  equity  is  often 
used  to  denote  natural  justice.  In  this  sense  it  relates  to  the 
disposition  which  all  should  cherish  of  rendering  to  every  one 
his  due,  rather  than  to  a  system  of  remedial  justice.  In  a  more 
restricted  sense,  it  is  used  as  denoting  a  rule  of  construction  or 
interpretation  ;  and  has  been  defined  as  "  the  correction  of  that 
■wherein  the  law,  by  reason  of  its  universality,  is  deficient." 
Willard's  Eq.  Jur.  37;  1  Shars.  Bl.  Com.  61 ;  3  Wait's  Act.  & 
Def.  135. 

3.  From  whence  arises  the  necessity  of  equity  entering  into  every 
system  of  Jurisprudence  f 

Equity  must  have  a  place  in  every  system  of  jurisprudence^ 
in  substance,  at  least,  if  not  in  name,  because  no  system  of  hu- 
man laws  is  so  perfect  but  that  cases  must  occur  in  which  gen- 
eral rules  cannot  be  applied  without  injustice,  and  perhaps  not 
applied  at  all.  It  is  the  province  of  the  judge  so  to  construe 
them,  where  they  arise,  as  to  accomplish  the  object  of  the  law- 
giver, if  it  can  be  done  without  violence  to  the  letter.  Willard's 
Eq.  Jur.  38 ;  1  Story's  Eq.  Jur.,  §  T ;  1  Wait's  Act.  &  Def.  26. 

3.  In  what  courts  are  equitable  remedies  usually  administered? 
In  England,  and  in  some  of  the  American  States,  equity  is 
administered  in  courts  of  equity,  which  are  tribunals  separate 
from  courts  of  common  law.  Hence,  equity  jurisprudence  has 
been  said  to  be  that  portion  of  remedial  justice  which  is  exclus- 
ively administered  by  a  court  of  equity,  as  contradistinguished 
from  that  portion  of  remedial  justice  which  is  exclusively  admin- 
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istered  by  a  coCirt  of  common  law.  1  Story's  Eq.  Jur.,   §  25 ; 
1  Wait's  Act.  &  Def.  29. 

4.  Is  equity  regarded  as  a  distinct  branch  of  jurisprudence  in 
this  State? 

Although  the  ancient/orwis  of  pleading  have  been  abrogated 
in  this  State,  and  a  uniform  system  of  remedies  has  been  estab- 
lished, yet  the  continuance  of  equity  as  a  distinct  branch  of  jur- 
isprudence, and  the  application  of  equitable  as  well  as  legal 
remedies,  are  plainly  inferable  from  the  language  of  the  Code, 
and  have  been  repea,tedly  recognized  by  the  courts.  Willard's 
Eq.  Jur.  36 ;  1  Wait's  Act.  &  Def.  29. 

5.  Sow  was  equity  formerly  administered  in  this  State  ? 

At  an  early  period  in  our  colonial  history  equity  was  ad- 
ministered by  a  tribunal  separate  from  courts  of  law  ;  and  the 
constitution  of  1777  recognized  the  office  of  chancellor  and 
judges  of  the  supreme  court,  and  prescribed  the  tenure  of  their 
offices.  The  court  of  chancery  and  supreme  court  were  organized 
as  separate  tribunals — the  former  as  a  court  of  equity  and  the 
latter  as  a  court  of  law.  The  two  courts  were  continued,  and 
their  jurisdiction  was  preserved  separate,  by  the  constitution  of 
1821,  and  so  remained  until  the  adoption  of  the  constitution  of 
1846.     Willard's  Eq.  Jur.  33  ;  1  Wait's  Act.  &  Def.  80. 

6.  How  is  equity  administered  at  "present  in  this  State  ? 

By  courts  possessing  both  legal  and  equitable  jurisdiction. 
1  Wait's  Act.  &  Def.  29-34 ;  8  id.  1. 

7.  What  is  the  meaning  of  the  common  maxim,  that  "  equity  fol- 
lows the  law." 

In  countries  or  States  where  equity  is  administered  by  dif- 
ferent tribunals,  this  maxim  is  susceptible  of  various  interpre- 
tations. It  may  mean  that  equity  adopts  and  follows  the 
rules  of  law  in  all  cases ;  or,  that  in  dealing  with  cases  of  an 
equitable  nature,  it  follows  the  analogies  of  law.  Though  the 
maxim  is  thus  true  in  certain  senses,  it  admits  of  various  excep- 
tions. It  cannot  be  said  that  where  the  law  affords  no  remedy, 
there  is  none  in  equity ;  nor  can  it  be  affirmed  that,  in  adminis- 
tering equity,  no  regard  is  had  to  the  rules  of  law.  1  Story's 
Eq.  Jur.,  §64;  Willard's  Eq.  Jur.  44,  45;  1  Wait's  Act.  &  Def. 
152. 
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8.  What  maxim  is  applicable  in  a  case  where  the  equities  are 
equal  ? 

"  Where  the  equities  are  equal,  the  law  must  prevail,"  for, 
in  such  case,  the  defendant  has  as  good  a  right  to  the  protection 
of  the  court  as  the  plaintiff  has  to  relief.  When  parties  have 
been  equally  innocent  and  equally  diligent,  a  court  of  equity 
leaves  them  as  they  were.  If  the  defendant  has  an  equal  claim 
to  the  protection  of  a  court  of  equity,  to  defend  his  possession, 
as  the  plaintiff  has  to  the  assistance  of  the  court  to  assert  his 
right,  the  court  will  not  interfere  on  either  side.  Willard's  Eq. 
Jur.  45 ;  1  Wait's  Act.  &  Def .  154. 

9.  If  the  equities  be  unequal,  what  maxim  prevails  ? 
Whenever  the  equities  are  unequal,  there  the  preference  is 

constantly  given  to  the  superior  equity.     1  Story's  Eq.  Jur.,  § 
64  i. 

10.  To  whom  does  the  maxim,  that  "  he  who  seeks  equity  must  do 
equity,"  apply  f 

This  maxim,  which  lies  at  the  foundation  of  equity  juris- 
prudence, principally  applies  to  the  party  who  is  seeking  relief 
in  the  character  of  a  plaintiff.  Thus,  the-  borrower  of  money 
upon  usurious  consideration  could  not,  in  this  State,  prior  to  the 
Revised  Statutes  of  1830,  maintain  a  bill  for  discovery  or  relief, 
unless  upon  the  terms  of  paying  the  lender  the  sum  actually 
loaned,  with  lawful  interest,  and  under  the  present  laws  the 
transferee  of  a  cause  of  action  to  cancel  or  otherwise  affect  an 
instrument  executed  or  an  act  done  as  securitjr  for  a  usurious 
loan  or  forbearance,  does  not  succeed  to  the  right  conferred  by 
statute  upon  the  borrower  to  procure  relief  without  paying  or 
offering  to  pay  any  part  of  the  sum  or  thing  loaned.  Wil- 
lard's Eq.  Jur.  46 ;  1  Wait's  Act  &  Def.  155,  156  ;  7  id.  634 ;  Code 
of  Civil  Pro.,  §  1911 ;  Buckingham  v.  Corning,  91  N.  Y.  525. 

W.  In  what  cases  is  the  maxim,  "  equality  is  equity,"  applied  ? 
This  maxim  is  variously  applied,  as,  for  example,  to  cases  of 
contribution  between  co-contractors,  sureties .  and  others ;  to 
cases  of  abatement  of  legacies,  where  there  is  a  deficiency  of  as- 
sets ;  to  cases  of  apportionment  of  moneys  due  on  incumbrances 
among  different  purchasers  and  claimants  of  different  parcels  of 
the  land ;  and  especially  to  cases  of  the  marshaling  and  distribution 
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of  equitable  assets.     1  Story's  Eq.  Jur.,  §  64/;  1  Wait's  &  Def. 
155. 

12.  What  is  the  meaning  of  the  maxim,  that  ^^  equity  treats  a 
thing  as  done  which  ought  to  be  done  f  " 

The  true  meaning  of  this  maxim  is,  that  equity  will  treat 
the  subject-matter,  as  to  collateral  consequences  and  incidents, 
in  the  same  manner  as  if  the  final  acts  contemplated  by  the  par- 
ties had  been  executed  exactly  as  they  ought  to  have  been  ;  not 
as  the  parties  might  have  executed  them.  Thus,  it  considers  land, 
directed  to  be  sold  and  converted  into  money,  as  money ;  and 
money,  directed  to  be  employed  in  the  purchase  of  land,  as  land. 
1  Story's  Eq.  Jur.,  §  64  ^ ;  Willard's  Eq.  Jur.  47  ;  1  Wait's  Act. 
&  Def.  156. 

13.  What  are  the  three  principal  cases  in  which  equity  grants 
relief,  as  stated  by  Lord  Ooke  ? 

They  are  fr9,ud,  accident  and  trust.  1  Story's  Eq.  Jur., 
§59. 

14.  State  some  of  the  principal  objects  attainable  by  means  of  a 
court  of  equity. 

■  Some  of  these  objects  are :  the  enforcement  of  trusts,  the 
administration  of  estates,  the  protection  of  infants,  relief  in  cases 
of  fraud,  accident  or  mistake,  specific  performance  of  contracts, 
proceedings  against  corporations  in  equity,  etc.  Willard's  Eq. 
Jur.  49. 

15.  G-ive  a  definition  of  the  term  fraud,  as  it  is  employed  in 
coarts  of  equity. 

Fraud  is  defined  as  any  kind  of  artifice  by  which  another  is 
deceived.  The  term  applies  to  all  cases  of  surprise,  trickery, 
cunning,  dissembling  or  other  unfair  means  used  by  one  party 
to  take  advantage  of  another.  But  any 'act  of  omission  or  com- 
mission, contrary  to  legal  or  equitable  duty,  trust  or  justly  re- 
posed confidence,  which  results  in  injury  to  another,  although  it 
may  fall  short  of  moral  fraud,  is  within  the  remedial  jurisdiction 
of  a  court  of  equity,  as  a  case  of  fraud.  Willard's  Eq.  Jur.  147  ; 
1  Story's  Eq.  Jur.,  §"  187 ;  3  Wait's  Act.  &  Def.  429,  430. 

16-  ^f  a  parent,  unconscious  of  his  insolvency  and  out  of  love 
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and  affection  to  Ms  son,  give  Mm'  an  estate,  will  equity  allow  Mm 
thus  to  defeat  the  claims  of  his  creditors  ? 

It  will  not;  for  implied  or  constructive  frauds  are  as  much 
within  the  remedial  jurisdiction  of  a  court  of  equity,  as  positive, 
actual  fraud.  Nor  can  he,  in  the  eye  of  a  court  of  equity,  escape 
the  imputation  of  fraud,  by  evidence  that  he  was  ignorant  of  his 
insolvency,  and  governed  rather  by  motives  of  love  toward  his 
son,  than  by  a  design  to  cheat  his  creditors.  Equity  accepts  no 
such  apology  for  acts,  or  omissions,  which  tend  directly  to  fraud. 
Willard's  Eq.  Jur.  147. 

17.  WJi-at  is  to  be  understood  hy  the  common  maxim  that  '•'■fraud 
is  odious  and  never  to  be  presumed?  " 

It  means  merely  that  the  burden  of  proof  is  cast  upon  him 
who  asserts  fraud.  It  does  not  mean  that  guilt  or  fraud  may 
not  be  established  by  presumptive  evidence,  for,  in  truth,  they 
are  established  by  that  species  of  evidence  in  most  instances. 
Willard's  Eq.  Jur.  148  ;  3  Wait's  Act.  &  Def.  445. 

18.  From  what  two  sources  do  the  most  -obvious  cases  of  actual 
fraud  arise  f 

From  misrepresentation,  or  an  undue  concealment.  In  order 
to  constitute  a  fraud  of  the  first  class,  it  is  said  there  must  be  a 
representation,  express  or  implied,  false  within  the  knowledge  of 
the  party  making  it,  reasonably  relied  on  by  the  other  party,  and 
constituting  a  material  inducement  to  his  contract,  or  act.  Un- 
due concealment  is  the  non-disclosure  of  those  facts  and  circum- 
stances, which  one  party  is  under  some  legal  or  equitable  obli- 
gation to  communicate  to  the  other ;  and  which  the  latter  has  a 
right  to  know.  Willard's  Eq.  .Jur.  148;  1  Story's  Eq.  Jur.,  § 
207  ;  3  Wait's  Act.  &  Def.  429,  430. 

19.  Are  there  any  cases  of  fraud  against  which  equity  will  afford 
no  relief? 

There  are ;  and  generally  equity  will  not  interfere  where 
ample  relief  may  be  had  at  law.  1  Story's  Eq.  Jur.,  §§  59,  60, 
184;  1  Wait's  Act.  &  Def.  150  ;  3  id.  154 ;  8  id.  3. 

20.  Is  an  accord   and   satisfaction  available,  as   a  defense   in 
equity  ? 

It  is,  the  same  as  at  law.     In  all  cases  of  fraud,  whether  by 
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misrepresentation  or  concealment,  if  the  injured  party,  with  full 
knowledge  of  the  fraud,  settles  the  matter  and  releases  the  party 
who  has  defrauded  him,  he  has  no  longer  any  legal  or  equitable 
claim  to  relief  against  such  voluntary  act.  1  Story's  Eq.  Jur.,  § 
203 ;  3  Wait's  Act.  &  Def.  471. 

21.  -Zs  a  willful  misrepresentation  of  a  fact  sufficient  to  avoid  a 
contract  upon  the  ground  of  fraud,  if  it  he  of  such  a  nature  that 
the  other  party  had  no  right  to  place  reliance  on  it,  and  it  was  his 
own  folly  to  believe  it? 

It  is  not,  for  courts  of  equity,  like  courts  of  law,  do  not  aid 
parties  who  will  not  use  their  own  sense  and  discretion  in  matters 
of  this  sort.     Story's  Eq.  Jur.,  §  199. 

33.  How  does  a  court  of  equity  regard  the  acts  and  contracts  of 
persons  who  are  of  weak  understanding  ? 

The  doctrine  may  be  laid  down  as  generally  true,  that  the 
acts  and  contracts  of  persons  who  are  of  weak  understanding, 
and  who  are  thereby  liable  to  imposition,  will  be  held  void  in 
courts  of  equity,  if  the  nature  of  the  act  or  contract  justify  the 
conclusion  that  the  party  has  not  exercised  a  deliberate  judgment, 
but  that  he  has  been  imposed  upon,  circumvented,  or  overcome 
by  cunning  or  artifice,  or  undue  influence.  1  Story's  Eq.  Jur.,  § 
238;  3  Wait's  Act.  &  Def.  168. 

23.  Does  mere  inadequacy  of  price  constitute  a  sufficient  ground 
to  avoid  a  bargain  in  equity  ? 

It  does  not ;  for  courts  of  equity,  as  well  as  courts  of  law, 
act  upon  the  ground  that  every  person  who  is  not,  from  his  pecu- 
liar condition  or  circumstances,  under  disability,  is  entitled  to 
dispose  of  his  property  in  such  manner  and  upon  such  terms  as 
he  chooses  ;  and  whether  his  bargains  are  wise  and  discreet,  or 
profitable  or  unprofitable,  or  otherwise,  are  considerations,  not 
for  courts  of  justice,  but  for  the  party  himself  to  deliberate  upon. 
i  Story's  Eq.  Jur.,  §  244. 

24.  Will  equity  grant  relief  against  acts  done,  and  contracts 
made  by  a  person  in  a  state  of  drunkenness,  where  they  are  procured 
by  the  fraud  or  imposition  of  the  other  party  ? 

It  will  ;  but  it  must  rise  to  that  degree  which  may  be  called 
excessive  drunkenness,   where   the  party  is  utterly  deprived  of 
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the  use  of  his  reason  and  understanding  ;  for  in  such  a  case 
there  can  in  no  just  sense  be  said  to  be  a  serious  and  deliberate 
consent  on  his  part ;  and  without  this,  no  contract  or  other  act 
can  or  ought  to  be  binding.  1  Story's  Eq.  Jur.,  §  231  ;  Wil- 
lard's  Eq.  Jur.  200  ;  7  Wait's  Act  &  Del,  168,  169. 

25-  What  must  he  the  nature  of  the  cases  of  surprise  and  sudden 
action,  against  which  relief  will  he  afforded  hy  a  court  of  equity  ? 

Such  cases  must  be  accompanied  with  fraud  and  circumven- 
tion, or  at  least,  by  such  circumstances  as  demonstrate  that  the 
party  had  no  opportunity  to  use  suitable  deliberation,  or  that 
there  was  some  influence  or  management  to  mislead  him  ;  and 
like  other  acts  of  fraud,  must  be  proved,  or  presumed  from  the 
facts  and  circumstances  of  the  case.  1  Story's  Eq.  Jur.,  §  251  ; 
Willard's  Eq.  Jur.  205. 

26-  Giive  some  instances  of  constructive  frauds,  against  which 
relief  will  he  afforded  in  equity. 

Among  these  may  be  placed  contracts  and  agreements  re- 
specting marriage,  by  which  a  party  engaged  to  give  another  a 
compensation  if  he  will  negotiate  an  advantageous  marriage  for 
him  ;  contracts  in  restraint  of  marriage  ;  bargains  and  contracts 
made  in  restraint  of  trade  ;  contracts  for  the  buying,  selling,  or 
procuring  of  public  offices  ;  and  agreements  founded  upon  cor- 
rupt considerations.     1  Story's  Eq.  Jur.  289-326. 

27-  Upon  what  ground  do  courts  of  equity  interfere  in  the  cases 

instanced  f 

They  interfere  in  such  cases,  not  from  any  regard  for  the 
damage  sustained  by  the  individuals  concerned,  but  from  con- 
siderations of  public  policy.     1  Story's  Eq.  Jur.,  §  261. 

28.    When  it  is  said  that  relief  may  he  ohtained  in  equity  against 
accidents,  what  is  meant  hy  the  term  accident  ? 

By  this  term  is  intended,  not  merely  inevitable  casualty,  but 
such  unforseen  events,  misfortunes,  losses,  acts,  or  omissions,  as 
are  not  the  result  of  any  negligence  or  misconduct  in  the  party. 
1  Story's  Eq.  Jur.,  §  78  ;  1  Wait's  Act.  &  Def.  162  ;  3  id.  161. 

29-  In  what  ease  of  accident  only  will  the   interposition  of  a 
court  of  equity  he  justified  ? 

(1)  When  a  court  of  law  cannot  grant  suitable  relief  ;  and 
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(2)  when  the  party  has  a  conscientious  title  to  relief.  Both 
grounds  must  concur  in  the  given  case  ;  for  otherwise  a  coart  of 
equity  not  only  may,  but  is  bound,  to  withhold  its  aid.  1  Story's  ^ 
Eq.  Jur.,  §  74  ;  3  Wait's  Act.  &  Def.  162. 

30.  What  are  the  most  ordinary  instances  in  which  this  jurisdic- 
tion of  a  court  of  equity  is  exercised. 

The  most  extraordinary  instances  are  those  of  lost  bonds, 
and  negotiable  securities,  the  non-production  of  which  would  de- 
feat an  action.  And  in  these  cases  the  decree  is  not  confined 
to  a  re-execution,  but,  to  avoid  circuity  of  action,  extends  to  pay- 
ment. Adams'  Equity,  167,  337  ;  1  Wait's  Act.  &  Def.  163  ;  3 
id.,  162. 

31.  In  order  that  a  party  tnay  he  enabled  to  come  into  equity 
for  relief  in  ease  of  a  lost  deed,  what  must  he  established  ? 

.  In  such  case  he  must  establish  that  there  is  no  remedy  at 
law,  or  no  remedy  which  is  adequate  and  adapted  to  the  circum- 
stances of  the  case.  1  Story's  Eq.  Jur.,  §  84  ;  1  Wait's  Act.  & 
Def.  164. 

32.  In  what  cases  of  accident,  other  than  thosefounded  on  lost 
instruments,  will  equity  grant  relief  ? 

It  may  be  stated  genei'ally  that,  where  an  equitable  loss  or 
injury  will  otherwise  fall  upon  a  party  from  circumstances  beyond 
his  own  control,  or  from  his  own  acts  done  in  entire  good  faith, 
and  in  the  performance  of  a  supposed  duty,  without  negligence, 
courts  of  equity  will  interfere  to  grant  him  relief.  1  Story's  Eq. 
Jur.  §  89. 

33.  Grive  a  case  in  illustration  of  this  general  statement  ? 

If  an  exeputor  or  administrator  should  receive  money,  sup- 
posed to  be  due  from  a  debtor  to  the  estate,  and  it  should  turn 
out  that  the  debt  had  been  previously  paid,  and  before  the  dis- 
covery, he  had  paid  away  the  money  to  creditors  of  the  estate,  in 
such  case  the  supposed  debtor  may  recover  back  the  money  in 
equity  from  the  executor  ;  and  the  latter  may,  in  the  same  man- 
ner, recover  it  back  from  the  creditors,  to  whom  he  paid  it.  1 
Story's  Eq.  Jur.,  §  91 ;  3  Wait's  Act.  &  Def .  163. 
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34.  State  some  instances  in  which  equity/   will  not  afford  relief 
against  accident  ? 

A  court  of  equity  will  not  afford  relief  against  an  accident 
which  has  happened  in  consequence  of  the  gross  negligence  of 
the  party  seeking  relief,  nor  where  the  party  has  not  a'  clear,  vest- 
ed right,  but  his  claim  rests  in  mere  expectancy,  and  is  a  mat- 
ter not  of  trust,  but  of  volition.  And  in  matters  of  positive  con- 
tract and  obligation,  created  by  the  party,  it  is  no  ground  for  the 
interference  of  equity,  that  the  party  has  been  prevented  from 
fulfilling  them  by  accident ;  or  that  he  has  been  in  no  default ; 
or  that  he  has  been  prevented,  by  accident,  from  deriving  the 
full  benefit  of  the  contract  on  his  own  side.  1  Story's  Eq. 
Jur.,  §§  101,  105  ;  Willard's  Eq.  Jur.  57. 

35.  Will  equity  interfere  on  the  ground  of  accident  against  a 
hona  fide  purchaser,  for  a  valuable  consideration,  without  notice  ? 

It  will  not ;  for,  in  the  view  of  a  court  of  equity,  such  a 
purchaser  has  as  high  a  claim  to  assistance  and  protection  as 
any  other  person  can  have.  1  Story's  Eq.  Jur.,  §  108 ;  1  Wait's 
Act  &  Def.  172. 

36.  Define  ^'■mistake"  in  the  sense  a  court  of  equity  will  inter- 
pret the  word,  and  state  hotv  mistakes  are  divided. 

Mistake  is  sometimes  the  result  of  accident,  in  a  large 
and,  as  contradistinguished  from  it,  it  is  some  unintentional  act, 
or  omission,  or  error,  arising  from  ignorance,  surprise,  imposi- 
tion, or  misplaced  confidence.  Mistakes  are  ordinarily  divided 
into  two  sorts  :  mistakes  in  matter  of  law,  and  mistakes  in  mat- 
ter of  fact.     1  Story's  Eq.  Jur.,  §  110 ;  3  Wait's  Act.  &  Def.  163. 

37.  May  a  party  he  relieved  in  equity  where  the  mistake  he  has 
committed  has  been  the  result  of  ignorance  or  mistake  of  the  law  ? 

The  maxim  that  "  ignorance  of  the  law  will  excuse  no  man  " 
is  equally  as  much  respected  in  equity  as  in  law  ;  and  it  has  ac- 
cordingly been  laid  down  as  a  general  proposition,  that  in  courts 
of  equity  ignorance  of  the  law  shall  not  affect  agreements,  nor 
excuse  from  the  legal  consequences  of  particular  acts.  1  Story's 
Eq.  Jur.  §  111 ;  3  Wait's  Act.  &  Def.  163 ;  8  id.  452. 

38.  Will  a  court  of  equity  afford  relief  in  case  of  ignorance  or 
mistake  of  fact  f 

The  general  rule  is,  that  an  act  done,  or  contract  made,  un- 
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der  a  mistake  or  ignorance  of  a  material  fact,  is  voidable  and 
relievable  in  equity ;  but  the  party  asking  relief  must  make  his 
complaint  with  reasonable  diligence.  1  Story's  Eq.  Jur.,  §  140 ; 
Willard's  Eq.  Jur.,  69 ;  3  Wait's  Act.  &  Def.  165. 

39.  What  is  the  ground  of  the  distinction  between  ignorance  of 
law  and  ignorance  of  fact  ? 

Every  man  of  reasonable  understanding  is  presumed  to 
know  the  law,  and  to  act  upon  the  rights  which  it  confers  or 
supports,  when  he  knows  all  the  facts ;  hence,  it  is  regarded  as 
culpable  negligence  in  him  to  do  an  act,  or  to  make  a  contract, 
and  then  to  set  up  his  ignorance  of  law  as  a  defense.  But  no  per- 
son can  be  presumed  to  be  acquainted  with  all  matters  of  fact ; 
neither  is  it  possible,  by  any  degree  of  diligence,  in  all  cases  to 
acquire  that  knowledge,  and,  therefore,  an  ignorance  of  facts 
does  not  import  culpable  negligence.  1  Story's  Eq.  Jur.,  §  140 ; 
1  Wait's  Act.  &  Def.  85. 

40.  A  huys  an  estate  of  B,  to  which  the  latter  is  supposed  to 
have  an  unquestionable  title.  It  turns  out,  upon  due  investigation 
of  the  facts,  unknown  at  the  time  to  both  parties,  that  B  has  no 
title  (^as  if  there  be  a  nearer  heir  than  B,  who  was  supposed  to  be 
dead,  but  is,  in  fact,  living).  In  such  a  case  would  A  be  entitled 
to  relief  in  equity  ? 

He  woulcj,  because  the  contract  was  materially  affected  by 
his  ignorancp  or  mistake  of  facts.  But  if  A  were  to  sell  an  estate 
to  B,  whose  location  was  well  known  to  each,  and  they  mutually 
believed  it  to  contain  twenty  acres,  and  in  point  of  fact  it  only 
contained  nineteen  acres  and  three-fourths  of  an  acre,  and  the 
difference  would  not  have  varied  the  purchase  in  the  view  of 
either  party  ;  in  such  a  case  the  mistake  would  not  be  a  ground 
to  rescind  the  contract.     1  Story's  Eq.  Jur.  §  141. 

41.  In  cases  of  mutual  mistake  going  to  the  essence  of  the  con- 
tract, is  it  necessary  that  there  should  be  any  presumption  of  fraud 
to  justify  the  interference  of  a  court  of  equity  f 

It  is  not ;  and,  on  the  contrary,  equity  will  often  relieve, 
however  innocent  the  parties  may  be,  as,  where  the  property 
which  one  party  intended  to  sell,  and  the  other  intended  to  buy, 
did  not  in  fact  exist ;  or  where  the  subject-matter  of  the  sale  and 
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purchase  is  so  materially  variant  from  what  the  parties  supposed 
it  to  be  that  the  substastial  object  of  the  sale  and  purchase  en- 
tirely fails.     Willard's  Eq.  Jur.  69 ;  1  Wait's  Act.  &  Def.  85. 

43.  If  a  party  has  lost  his  cause  at  law  from  the  want  of  proof 
of  a  fact,  which,  hy  ordinary  diligence,  he  could  have  obtained, 
will  he  he  granted  relief  in  equity  ? 

He  will  not,  for  the  general  rule  is,  that  if  the  party  be- 
comes remediless  at  law  by  his  own  negligence,  equity  will  leave 
him  to  bear  the  consequence.  1  Story's  Eq.  Jur.,  §  146  ;  Baylies 
on  New  Trials  &  App.  13. 

43.  If  A,  knowing  that  there  is  a  mine  in  the  land  of  B,  of 
which  he  knows  that  B  is  ignorant,  should  buy  the  land,  without 
disclosing  the  fact  to  B,  for  a  price  in  which  the  mine  is  not  taken 
into  consideration,  w.ould  B  be  entitled,  in  equity,  to  relief  from  the 
contract  ? 

He  would  not,  because  A,  as  the  buyer,  is  not  obliged,  from 
the  nature  of  the  contract,  to  make  the  discovery.  1  Story's  Eq. 
Jur.,  §  147. 

44.  G-ive  an  instance  of  one  of  the  most  common  classes  of  cases 
in  which  relief  is  sought  in  equity  on  account  of  a  mistake  of  facts  ? 

One  of  the  most  common  classes  of  cases  is  that  of  applica- 
tions for  the  reformation  of  written  agreements,  either  executory 
or  executed.  Sometimes,  by  mistake,  the  written  agreement 
contains  less  than  the  parties  intended;  sometimes  it  con- 
tains more ;  and  sometimes  it  simply  varies  from  their  intent 
by  expressing  something  different  in  substance  from  the  truth  of 
that  intent.  In  all  such  cases,  if  the  mistake  is  clearly  made 
out  by  proofs  entirely  satisfactory,  equity  will  reform  the  con- 
tract so  as  to  make  it  conformable  to  the  precise  intent  of  the 
parties.  1  Story's  Eq.  Jur.  §  152 ;  Willard's  Eq.  Jur.  72 ;  3 
Wait's  Act.  &  Def.  164,  165;  5  id.  440,  443  ;  8  id.  450. 

45.  What  is  the  rule  in  equity  as  to  granting  relief,  in  case  of 
mistakes  in  wills  ? 

The  mistakes  must  be  such  as  are  apparent  on  the  face  of  the 
will,  or  may  be  made  out  by  a  due  construction  of  its  terms  ; 
otherwise  no  relief  can  be  granted.  Evidence  of  matter  dehors 
the  will  to  show  the  mistake  is  not  sufficient,  although  it  is  ad- 
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missible  to  remove  a  latent  ambiguity.  Willard's  Eq.  Jur.  82  ; 
1  Story's  Eq.  Jur.,  §  179  ;  5  Wait's  Act.  &  Def.  442. 

46.  What  is  the  rule  of  equity  in  the  construction  of  wills  ? 
The  cardinal  rule  in  this  respect  is,  that  the  intention  of  the 

testator  is  to  govern,  if  consistent  with  the  rules  of  law  ;  that  is, 
the  testator  cannot  create  a  trust  which  the  law  prohibits,  or 
suspend  the  power  of  alienation,  or  the  absolute  ownership  of 
property,  beyond  the  period  allowed  by  law ;  nor  create  any  other 
interest  in  property  which  the  law  repudiates.  Willard's  Eq.  Jur. 
490. 

47.  When  the  words  of  one  part  of  a  will  are  capable  of  a  two- 
fold construction,  how  should  they  he  construed  ? 

In  such  case,  that  construction  should  be  adopted  which  is 
most  consistent  with  the  intention  of  the  testator,  as  ascertained 
by  other  provisions  in  the  will.  And  when  the  intention  is  in- 
correctly expressed  the  court  will  effectuate  it  by  supplying  the 
proper  words.  Willard's  Eq.  Jur.  491  ;  6  Wait's  Act.  &  Def. 
382,  383. 

48.  What  is  the  ground  of  the  jurisdiction  of  courts  of  equity  to 
decree  the  specific  performance  of  contracts  ? 

The  ground  of  this  jurisdiction  is,  that  a  court  of  law  is 
inadequate  to  decree  a  specific  performance,  and  can  relieve  the 
injured  party  only  by  a  compensation  in  damages,  which,  in  many 
cases,  would  fall  far  short  of  the  redress  which  his  situation  might 
require.  Whenever,  therefore,  the  party  wants  the  thing  in 
specie,  and  he  cannot  otherwise  be  fully  compensated,  courts  of 
equity  will  grant  him  a  specific  performance.  2  Story's  Eq.  Jur., 
§  716 ;  3  Wait's  Act.  &  Def.  185,  186 ;  5  id.  763. 

49.  Does  the  equity  to  a  specific  performance  arise  upon  a  merely 
'■'■gratuitous"  promise  ? 

It  does  not,  and  a  court  of  equity  will  never  decree  the 
specific  performance  of  a  mere  voluntary  agreement.  The  con- 
tract must  be  supported  by  a  valuable  consideration,  or,  at  least, 
by  what  a  court  of  equity  considers  a  meritorious  consideration, 
as  payment  of  debts,  or  making  provision  for  a  wife  or  child. 
Willard's  Eq.  Jur.  263  ;  5  Wait's  Act.  &  Def.  786. 
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50.  Is  the  specific  execution  of  a  contract  in  equity  a  matter  of 
absolute  right  in  the  party,  or  is  it  a  matter  resting  in  the  discretion 
of  the  court  ? 

It  rests  wholly  in  the  sound  discretion  of  the  court,  which 
withholds  or  grants  relief,  according  to  the  circumstances  of  each 
particular  case ;  and  in  the  exercise  of  its  extraordinary  jurisdic- 
tion, in  such  cases,  the  court,  though  not  exempt  from  the  gen- 
eral rules  and  principles  of  equity,  acts  with  more  freedom  than 
when  exercising  its  ordinary  powers.  Greater  latitude  will  be 
allowed  to  the  defendant  in  resisting  than  will  be  allowed  to  the 
plaintiff  in  making  out  his  case.  Willard's  Eq.  Jur.  267 ;  5  Wait's 
Act.  &  Def.  764,  765. 

51.  In  what  cases  will  courts  of  equity  not  decree  a  specific  per- 
formance ?  , 

In  cases  of  fraud  or  mistake,  or  of  hard  and  unconscionable 
bargains ;  or  where  the  decree  would  produce  injustice  ;  or  where 
it  would  compel  the  party  to  an  illegal  or  immoral  act ;  or  where 
it  would  be  against  public  policy ;  or  where  it  would  involve  a 
breach  of  trust;  or  where  a  performance  has  become  impossible  ; 
and  generally  not  in  any  case  where  such  a  decree  would  be 
inequitable  under  all  the  circumstances.  2  Story's  Eq.  Jur., 
§  769 ;  5  "Wait's  Act.  &  Def.  775,  776 ;  8  id.  471. 

52.  In  general,  what  must  a  party  show  to  entitle  him  to  a  specific 
performance  f 

He  must  show  that  he  has  been  in  no  default  in  not  having 
performed  the  agreement,  and  that  he  has  taken  all  proper  steps 
toward  the  performance  on  his  own  part.  If  he  has  been  guilty 
of  gross  laches,  or  if  he  applies  for  relief  after  a  long  lapse  of 
time,  unexplained  by  equitable  circumstances,  his  complaint  will 
be  dismissed ;  for  courts  of  equity  do  not,  any  more  than  courts 
of  law,  administer  relief  against  the  gross  negligence  of  suitors. 
2  Story's  Eq.  Jur.,  §  771 ;  8  Wait's  Act.  &  Def.  472. 

53.  Will  equity  compel  the  specific  performance  of  an  agreement 
in  favor  of  a  party,  against  whom  the  same  could  not  he  enforced  ? 

No  ;  for  mutuality  and  certainty  are,  in  general,  indispen- 
sable requisites  to  the  granting  of  relief.  If  the  party  seeking  to 
enforce  the  agreement  was  not  himself  liable,  and  the  same  could 
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nou  be  enforced  against  him,  there  is  no  reciprocity  in  allowing  him 
to  enforce  it  against  the  other  party.  Willard's  Eq.  Jur.  267  ^ 
6  Wait's  Act.  &  Def.  787,  788 ;  8  id.  472: 

54.  Into  how  many,  and  what  general  heads,  may  agreements  he 
divided  ivhich  courts  of  equity  will  specially  enforce  ? 

Into  three  ;  1.  Those  which  relate  to  personal  property ;  2. 
Those  which  relate  to  personal  acts ;  and  3.  Those  which  relate 
to  real  property.  The  remedy,  in  equity,  however,  in  the  cases 
comprehended  under  these  heads,  is  not  co-extensive  with  the 
wrongs  which  may  happen  under  them.     Willard's  Eq.  Jur.  271. 

55.  In  what  cases  will  courts  of  equity  enforce  the  specific  exe- 
cution of  contracts  relating  to  personal  property  ? 

Ordinarily,  courts  of  equity  do  not  enforce  such  contracts, 

because  courts  of  law  usually  afford  a  complete  remedy  ;    yet 

whenever  damages  from  a  violation  of  the  contract  cannot  be 

correctly  estimated,  or  whenever,  from  the  nature  of  the  contract, 

a  specific  performance  is  indispensable  to  justice,  a  court  of  equity 

will  not  be  deterred  from  interfering,  because  thee  ntract  relates 

to  personal  property.     Willard's  Eq.  Jur.  275,  276,     Wait's  act. 

&  Def.  469,  470 ;  Pomeroy  on  Spec.  Perf.  §  16-18  ;    Story's  Eq. 

Jur.  §§  716— Y  31. 

56.  What  is  the  nature  of  the  personal  acts  with  respect  to  which 
courts  of  equity  entertain  jurisdiction  to  decree  perf ormance  specifi- 
cally f 

Such  acts  must  have  reference  to  property  of  some  kind; 
and  there  is  none  where  a  contract  for  personal  services  alone 
has  been  actively  enforced,  though  the  court  has  sometimes  inter- 
fered negatively.  Thus,  in  the  case  of  a  theater  considered  as  a 
partnership,  a  contract  with  the  proprietors  not  to  write  dramatic 
pieces  for  any  other  theater,  is  valid,  and  a  violation  of  it  will  be 
restrained  by  injunction.  Willard's  Eq.  Jur.  277 ;  5  Wait's  Act. 
&  Def.  768. 

57.  Grive  some  instances  where  personal  covenants  will  he  decreed 
to  be  enforced  hy  courts  of  equity. 

Numerous  cases  of  this  kind  arise  between  landlord  and  ten- 
ant, and  in  cases  of  partnership.     Thus,  a  covenant  to  give   a 
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lease,  or  to  renew  a  lease,  lias  been  required  to  be  executed,  and 
to  contain  also  a  covenant  for  a  further  renewal.  So  an  agree- 
ment to  form  a  partnership,  and  execute  articles  accordingly, 
may  be  specifically  enforced.  So  a  covenant  to  sustain  and  re- 
pair the  banks  of  a  river.  Willard's  Eq.  Jur.  278.  See  5  Wait's 
Act.  &  Def.  769.  780. 

5S.  Under  what  two  heads  may  the  cases  he  considered,  in  which 
equity  grants  specific  performance  of  contracts  relative  to  land? 

First,  where  relief  is  sought  upon  parol  contracts  within  the 
statute  of  frauds ;  and,  second,  where  it  is  sought  under  written 
contracts,  not  falling  within  the  scope  of  that  statute.  2  Story's 
Eq.  Jur.,  §  745. 

59.  Why  is  it,  that  courts  of  equity  exercise  a  more  extensive 
jurisdiction  in  compelling  the  specific  performance  of  contracts  re- 
lative to  land,  than  in  those  relating  to  personal  property  ? 

In  regard  to  contracts  respecting  personal  property,  it  is 
generally  true,  that  no  particular  or  peculiar  value  is  attached 
to  any  one  thing  over  another  of  the  same  kind ;  and  that  a  com- 
pensation in  damages  meets  the  full  merits,  as  well  as  the  full 
objects,  of  the  contracts.  But  it  is  otherwise  with  respect  to 
contracts  relative  to  real  estate.  Here  the  jurisdiction  to  enforce 
performance  is  universal,  because  damages  at  law,  which  must  be 
calculated  upon  the  general  money  value  of  land,  may  not  be  a 
complete  remedy  to  a  purchaser,  to  whom  the  land  may  have  a 
peculiar  and  special  value.  2  Story's  Eq.  Jur.,  §  746 ;  Willard's 
Eq.  Jur.  279. 

60.  Upon  what  principle  do  courts  of  equity  entertain  jurisdic- 
tion, and  compel  the  performance  of  agreements  within  the  statute 
of  frauds,  and  for  the  breach  of  which  no  action  would  lie  at  law  f 

Courts  of  equity,  as  well  as  courts  of  law,  are  alike  bound 
by  the  statute ;  but  whenever  they  intervene  to  enforce  contracts, 
not  made  in  conformity  to  the  statute,  they  do  so,  not  out  of  dis- 
regard to  the  act,  but  for  the  purpose  of  administering  equities 
which  exist  in  subordination  to  its  spirit,  and  in  no  respect  in- 
consistent with  its  policy,  or  where  the  parties  themselves  have 
waived  its  protection.  Willard's  Eq.  Jur.  281,  282;  2  Story's 
Eq.  Jur.,  §  754;  5  Wait's  Act.  &  Def.  797. 
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61.  Give  some  instances  in  which  courts  of  equity  will  enforce  a 
specific  performance  of  a  contract  within  the  statute,  though  not  in 
writing.  ^ 

The  cases  of  most  frequei)t  occurrence  are  where  the  parol 
agreement  has  been  partly  carried  into  execution  ;  or,  where  the 
terms  for  the  performance  and  completion  of  the  contract  have 
not  in  point  of  time,  been  strictly  complied  with.  So  where  a 
parol  contract  is  definitely  stated  in  the  bill,  and  admitted  in  the 
answer,  and  the  statute  is  not  urged  as  a  bar,  a  specific  perform- 
ance will  be  enforced.  2  Story's  Eq.  Jur.,  §§  759,  776;  Wil- 
lard's  Eq.  Jur.  282. 

62.  Upon  what  principle  do  courts  of  equity  enforce  specific  per- 
formance, if  the  contract  he  partly  executed  hy  the  party  seeking  re- 
lief? 

The  principle  in  such  cases  is  that,  if  one  of  the  contracting 
parties  induces  the  other  so  to  act,  that  if  the  contract  be  aban- 
doned, he  cannot  be  restored  to  his  former  position,  the  contract 
must  be  considered  as  perfected  in  equity,  and  a  refusal  to  com- 
plete it  at  law  is  in  the  nature  of  a  fraud.  Willard's  Eq.  Jur. 
283. 

63.  Point  out  the  distinction  between  the  case  of  a  vendor  coming 
into  a  court  of  equity  to  compel  a  vendee  to  perform,  and  of  a  vendee 
resorting  to  equity  to  compel  a  vendor  to  perform. 

In  the  first  case,  if  the  vendor  cannot  make  out  a  title  as  to 
part  of  the  subject-matter  of  the  contract,  equity  will  not  compel 
the  vendee  to  perform  the  contract  pro  tanto.  But  where  a 
vendee-seeks  a  specific  execution  of  an  agreement,  there  is  much 
greater  reason  for  affording  him  the  aid  of  the  court,  when  he  is 
desirous  of  taking  the  part  to  which  a  title  can  be  made.  Wil- 
lard's Eq.  Jur.  286  ;  2  Story's  Eq.  Jur.,  §§  777-780;  8  "Wait's  Act. 
&  Def.  469. 

64.  What  must  the  plaintiff,  who  seeks  for  the  specific  perform^ 
ance  of  an  agreement,  show,  in  order  that  he  may  he  entitled  to  the 
relief  sought  ? 

He  must  show  that  he  has  performed,  or  offered  to  perform, 
on  his  part,  the  acts  which  formed  the  consideration  of  the  alleged 
undertaking  on  the  part  of  the  defendant.     For  if  the  plaintiff 
17 
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will  not,  or,  through  negligence,  cannot,  perform  the  ■whole  on 
his  side,  he  has  no  title  in  equity  to  the  performance  of  the  other 
party,  since  such  performance  could  not  be  mutual.  Willard's 
Eq.  Jur.  291;  5  Wait's  Act.  &  Def.  802. 

65.  In  contracts  relative  to  real  estate,  is  it  always  an  indispen- 
sable requisite,  to  the  granting  of  relief  in  equity,  that  the  party 
seeking  relief  has  himself  performed  precisely  at  the  day  ? 

It  is  not.  If  he  has  not  been  guilty  of  gross  neglect ;  if  his 
laches  can  be  reasonably  explained,  and  be  shown  to  be  consistent 
with  fairness  and  good  faith  ;  if  the  delay  can  be  compensated  to 
the  other  party,  and  time  has  not  been  made  material  by  the  con- 
tract of  the  parties,  a  court  of  equity  will  still  afford  relief. 
Willard's  Eq.  Jur.  293  ;  5  Wait's  Act.  &  Def.  803,  804. 

66.  Will  equity  in  any  case,  compel  a  vendee  to  accept  the  coro- 
veyance  of  a  doubtful  title  ? 

It  will  not.  But  if  there  be  a  defect  in  the  paper  title  of  the 
vendor,  it  seems  that  if  his  possession  under  color  of  title  has 
been  sufficient  to  establish  a  good  adverse  possession,  it  is  suffi- 
cient to  be  the  ground  of  a  decree.  So  if  he  is  able  to  give  a 
good  title  at  the  time  of  the  decree,  it  will  be  sufficient.  Willard's 
Eq.  Jur.  295 ;  2  Story's  Eq.  Jur.,  §  777 ;  5  Wait's  Act.  &  Def.  778, 
803  ;  8  id.  469. 

67.  What  relief  is  afforded,  in  equity,  where  deeds,  or  other 
instruments  in  writing,  relating  to  the  title  of  property,  are  illegally 
withheld  from  the  party  entitled  to  them  ? 

In  such  case,  although  an  action  at  law  will  lie,  damages  only 
can  be  recovered  ;  but  equity  administers  a  better  and  more 
efficient  remedy,  by  requiring  the  delivery  of  the  instrument  to 
the  party  to  whom  it  belongs.  The  heirs  at  law,  or  devisees,  or 
any  party  landing  in  legal  privity  witli  them,  and  who  are  en- 
titled to  the  possession  of  the  muniments  of  their  title,  may  main- 
tain a  bill  for  the  delivery  to  them  of  such  title  deeds.  Willard's 
Eq.  Jur.,  §  695 ;  id.  807. 

68.  What  is  meant  in  equity  by  a  bill  quia  timet  ? 

Bills  quia  timet,  are  ordinarily  applied  to  prevent  wrongs  or 
anticipated  mischiefs,  and  not  merely  to  redress  them  when  done. 
The  party  seeks  the  aid  of  a  court  of  equity,  because  he  fears 
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(^quia  timet)  some  future  prooable  injury  to  his  rights  or  interests, 
and  not  because  an  injury  has  already  occurred  which  requires 
any  compensation  or  other  relief.  2  Story's  Eq.  Jur.,  §  826  ;  1 
Wait's  Act.  &  Def.  654 ;  8  id.  130. 

69.  In  what  manner  is  this  aid  given  hy  courts  of  equity  ? 
The  manner  is  dependent  upon  circumstances.     Sometimes 

they  interfere  by  the  appointment  of  a  receiver  to  receive  rents  or 
other  income  ;  sometimes  by  an  order  to  pay  a  pecuniary  fund  into 
court ;  sometimes  by  directing  security  to  be  given,  or  money  to 
be  paid  over,  etc.  2  Story's  Eq.  Jur.,  §  826  ;  1  Wait's  Act.  & 
Def.  657. 

70.  What  is  an  injunction,  and  name  the  different  kinds  of  in- 
junctions f 

An  injunction  is  a  mandate  in  writing,  issued  by  a  court  or 
officer  of  competent  jurisdiction,  either  under  the  seal  of  the 
court  or  by  order,  commanding  the  party  to  whom  it  is  addressed 
to  do,  or  to  refrain  from  doing,  some  particular  thing,  as  is  re- 
quired in  such  writ  or  order.  With  reference  to  their  duration, 
injunctions  are  of  two  kinds,  preliminary  and  jinal  ;  the  former 
being  granted  before  and  the  latter  after  the  final  decree  or  judg- 
ment in  the  cause.  With  reference  to  their  objects,  they  are  also 
of  two  kinds ;  commanding  a  party  to  do,  or  to  refrain  from  doing, 
a  particular  thing.  Willard's  Eq.  Jur.  341  ;  2  Wait's  Pr.  1  ;  3 
Wait's  Act.  &  Def.  680,  681. 

71.  is  the  granting  of  an  injunction  a  matter  of  strict. right,  or 
does  it  rest  in  the  discretion  of  the  court  f 

Th.^  jinal  injunction  is  in  many  cases  matter  of  strict  right, 
and  granted  as  a  necessary  consequence  of  the  decree  made  in 
the  cause  ;  but  the  granting  of  a  preliminary  injunction  always 
rests  in  the  discretion  of  the  court.  Willard's  Eq.  Jur.  342  ;  2 
Wait's  Pr.  3 ;  3  Wait's  Act.  &  Def.  688. 

73.  State  a  few  of  the  ordinary  cases  in  which  courts  of  equity 
grant  injunctions  ? 

They  are :  To  restrain  vexatious  suits ;  to  restrain  the  aliena- 
tion of  property ;  to  restrain  the  waste ;  to  restrain  nuisances  ; 
to  restrain  trespasses,  and  to  prevent  other  irreparable  mischiefs. 
Story's  Eq.  Jur.,  §  873. 
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73.  Will  a  court  of  equity  interfere  hy  an  injunction^  in  a  case 
where  there  is  an  adequate  remedy  at  law  ? 

Generally,  it  will  not.  Thus  a  court  of  equity  will  not  dis- 
turb tlie  verdict  of  a  jury  because  the  damages  are  excessive ; 
relief  in  such  cases  in  courts  of  law  being  fully  adequate.  Story's 
Eq.  Jur.,  §  864;  Willard's  Eq.  Jiir.  358;  2  Wait's  Pr.  6;  3 
"Wait's  Act.  &  Def .  684 ;  8  id.  316. 

74.  In  what  cases  only  will  courts  of  equity  grant  an  injunction 
to  restrain  a  public  nuisance  f 

In  those  cases  only  where  the  fact  is  clearly  made  out  upon 
determinate  and  satisfactory  evidence.  For  if  the  evidence  be 
conflicting,  and  the  injury  to  the  public  doubtful,  that  alone  will 
constitute  a  ground  for  withholding  this  extraordinary  interpo- 
sition. Story's  Eq.  Jur.,  §  924,  a/  2  Wait's  Pr.  19,  20 ;  3  Wait's 
Act.  &o  Def.  707. 

75.  Upon  what  is  the  interference  of  courts  of  equity,  hy  way  of 
injunction,  founded,  as  regards  private  nuisances  f 

Such  interference  is  founded  upon  the  ground  of  restraining 
irreparable  mischief,  or  of  suppressing  oppressive  and  intermin- 
able litigation,  or  of  preventing  multiplicity  of  suits.  A  mere 
diminution  of  the  value  of  property  by  the  nuisance,  without 
irreparable  mischief,  will  not  furnish  any  foundation  for  equitable 
relief.  Story's  Eq.  Jur.,  §  925  ;  3  Wait's  Act.  &  Def.  703 ;  8 
id.  320. 

76.  -Has  a  party,  hy  whom  private  letters  have  heen  written  and 
sent  to  another  person,  any  property  absolute  or  qualified  in  the 
letters  so  sent  as  regards  the  person  receiving  them  ?  If  so,  under 
what  circumstances,  to  what  extent,  and  in  what  way  can  he  assert 
his  title  to  this  species  of  property  in  a  court  of  equity  ? 

A  person  writing  a  letter  and  sending  it  only  parts  with  the 
property  in  it  for  the  purposes  for  which  it  was  sent.  Therefore 
the  party  receiving  it  has  no  right  to  publish  it  without  the  per- 
mission of  the  author.  The  publication  will,  therefore,  be 
restrained  if  carried  further  than  is  necessary  to  carry  out  the 
writer's  wishes.  An  injunction  is  the  proper  remedy. ,  Story's 
Eq.  Jur.,  §  944 ;  2  Wait's  Pr.  54 ;  3  Wait's  Act.  &  Def.  743. 
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77.  Upon  what  principle  do  courts  of  equity  restrain  any 
publication  hy  injunction  ? 

Upon  the  principle  of  protecting  the  rights  of  property  in 
the  book  or  letters  sought  to  be  published.  To  justify  the  in- 
terference of  the  court  there  must  be  an  invasion  by  the  defend- 
ant of'  the  rights  of  property  of  the  plaintiff,  or  some  direct 
breach  of  confidence  connected  therewith.  Story's  Eq.  Jur., 
§  9^8. 

78.  If  secrets  have  heen  communicated  by  one  person  to  another 
in  the  course  of  a  confidential  employment,  will  courts  of  equity  in- 
terfere by  injunction  to  restrain  the  disclosure  of  such  secrets  f 

They  will,  and  it  matters  not,  in  such  cases,  whether  the 
secrets  be  secrets  of  trade  or  secrets  of  title,  or  any  other  secrets 
of  the  party,  important  to  his  interests.  Story's  Eq.  Jur.,  §  952 ; 
3  Wait's  Act.  &  Def.  753. 

79.  To  what  extent  has  a  court  of  equity  jurisdiction  to  interfere 
in  cases  of  public  functionaries,  who  are  exercising  public  trusts  or 
functions  ? 

The  established  doctrine  is,  that  as  long  as  those*  function- 
aries strictly  confine  themselves  within  the  exercise  of  those 
duties  which  are  confided  to  them  by  the  law,  a  court  of  equity 
will  not  interfere.  Story's  Eq.  Jur.,  §  955,  a  ;  3  Wait's  Act.  & 
Def.  749. 

80.  In  what  cases  will  a  court  of  equity  refuse  the  granting  of 
an  injunction? 

No  injunction  will  be  granted  whenever  it  will  operate  op- 
pressively, or  inequitably,  or  eontrairy  to  the  real  justice  of  the 
case ;  or  where  it  is  not  the  fit  and  appropriate  mode  of  redress 
under  all  the  pircumstances  of  the  case ;  or  where  it  will  or  may 
work  an  immediate  mischief,  of  fatal  injury.  Story's  Eq.  Jur. 
959,  a;  8  Wait's  Act.  &  Def.  324. 
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CHAPTER  XVII. 

PLEADING. 

1-    What  is  meant  hy  the  term  pleading  as  used  in  lawf 

A  pleading  is  the  statement  in  a  logical  and  legal  form  of  the 
facts  which  constitute  the  plaintiff's  cause  of  action,  or  the  de- 
fendant's ground  of  defense.  Gould's  PI.  2 ;  3  Bl.  Com.  292, 
note  ;  2  Wait's  Pr.  285. 

2.  In   what  manner   do  the  pleadings   assist  in  facilitating  the 
settlement  of  a  controversy  ? 

By  narrowing  down  the  questions  in  controversy  to  a  direct 
affirmation  of  fact  or  a  conclusion  of  law  on  the  one  side,  and  an 
equally  direct  denial  of  the  same  upon  the  other.  Gould's  PI. 
10 ;  2  Wait's  Pr.  285. 

3.  What   legal  phrase  is   used  to    describe  the  condition  of  the 
cause  when  this  point  has  been  reached  in  the  pleadings  ? 

The  cause  is  then  said  to  be  at  issue,  and  is  ready  for  trial- 
Gould's  PI.  9,  279 ;  2  Wait's  Pr.  463. 

4.  Crive  an  analysis  of  the  first  pleading  on  the  vart  of  the  plaint- 
iff showing  its  logical  construction. 

The  first  pleading  of  the  plaintiff  should  consist:  1.  Of  a 
major  proposition,  which  is  the  assertion  of  an  abstract  legal 
principle  to  the  effect  that  the  plaintiff  has  a  legal  right  to 
recover  damages  against  one  who  has  done  or  omitted  to  do  a 
specified  act ;  2.  Of  a  minor  proposition,  which  consists  in  a 
direct  allegation  that  the  defendant  has  done  or  has  omitted  to 
do  that  act ;  and,  3.  Of  the  conclusion  or  legal  inference  result- 
ing from  the  law  and  fact  together  as  they  appear  in  the  prem- 
ises, that  the  plaintiff  has  a  legal  right  to  recover  damages  of 
the  defendant.     Gould's  PI.  5. 
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5.  Are  these  logical  parts  of  the  pleading  actually  expressed  ? 
The  major  proposition,  or  legal  principle  upon  which  the 
plaintiff  founds  his  claim,  is  never  actually  expressed  in  the 
pleading,  as  it  is  sufficiently  indicated  by  the  nature  of  the  facts 
alleged  together  with  the  demand  contained  in  the  prayer  for 
judgment.     Gould's  PL  11. 

6-  What  is  this  first  pleading  on  the  part  of  the  plaintiff  called  ? 
Under  the  old  system  of  pleadings  it  was  called  the  declara- 
tion or  count,  but   under   the  Code  it  is   termed  the   complaint. 
Gould's  PI.  16 ;  3  Bl.  Com.  393 ;  Code  of  Civil  Pro.  §  478. 

7.  In  what  manner  might  the  defendant,  under  the  old  system  of 
pleadings,  resist  the  legal  inference  that  he  was  liable  to  the  plaint- 
iff in  damages  ? 

In  three  ways,  viz. :  1  By  denying  the  major  proposition,  or, 
in  other  words,  by  denying  that  the  facts  as  alleged  would  render 
him  liable  to  the  plaintiff  in  damages,  thus  raising  an  issue  of 
law ;  or  2.  By  denying  the  minor  proposition  or  allegation,  that 
such  acts  were  done  by  the  defendant,  thus  raising  an  issue  of 
fact ;  or  3.  By  leaving  the  major  and  minor  proposition  undenied, 
but  setting  up  instead,  new  matter,  inconsistent  with  a  legal 
right  in  the  plaintiff  to  recover  damages  of  the  defendant,  thus 
impliedly  denying  the  plaintiff's  right  to  recover  damages. 
Gould's  PI.  6. 

8.  What  additional  Tnode  of  defense  is  given  hy  the  Code  hy 
way  of  allegation  of  new  matter  ? 

Under  the  old  system  of  pleading  the  new  matter  which 
the  defendant  was  allowed  to  set  up  in  his  pleading  was  confined 
wholly  to  facts  constituting  a  defense  hy  way  of  avoidance, 
as,  for  example,  a  plea  of  license  in  an  action  for  trespass ;  but 
under  the  Code,  the  defendant  is  allowed  to  set  up  a  counter- 
claim by  way  of  defense,  or,  in  other  words,  to  set  up  facts 
showing  a  right  of  action  against  the  plaintiff.  Gould's  PI.  6  : 
2  Wait's  Pr.  42T ;  Code  of  Civil  Pro.  §  500. 

9.  What  is  the  first  pleading  on  the  part  of  the  defendant 
oalled  ? 

It  may  be  either  a   demurrer  or   answer.     If  it   denies   the 
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legal  sufficiency  of  the  complaint  as  a  pleading,  it  is  a  demurrer; 
but  if  it  denies  the  facts  set  ap  in  the  complaint,  or  sets  up  new 
matter  either  in  avoidance  of  it,  or  in  the  form  of  a  demand 
against  the  plaintiff,  it  is  an  answer.  Code  of  Civil  Pro.,  §§  487, 
488,  498,  500. 

10.  When  the  answer  contains  no  denials  of  any  fact  set  up  in 
the  complaint,  but  sets  up  a  defense  based  wholly  on  new  matter, 
how  may  the  plaintiff  resist  the  legal  inference,  arising  from  the 

facts  so  alleged,  that  he  is  not  entitled  to  recover  damages  against 
the  defendant,  or  at  least  to  the  amount  claimed  ? 

The  plaintiff  may  deny  that  the  answer  of  the  defendant 
constitutes  any  defense  to  his  claim,  and  thus  raise  an  issue  of 
law  ;  or  he  may  deny  the  facts  upon  which  the  defendant  bases 
his  claim  for  damages,  and  thus  raise  an  issue  of  fact.  Code  of 
Civil  Pro.  §§  494,  495,  514. 

11.  What  is  the  second  pleading  on  the  part  of  the  plaintiff  called  f 

It  may  be  either  a  demurrer  or  reply.  If  it  denies  the  legal 
sufficiency  of  the  answer  as  a  pleading,  it  is  a  demurrer  ;  but  if  it 
denies  the  facts  set  up  in  the  answer,  or  sets  up  other  facts  as 
a  defense  to  those  set  up  in  the  answer  it  is  a  reply.  Code  of 
Civil  Pro.,  §§  494,  495,  514. 

13.  What  further  pleading  is  allowed  the  defendant,  after  the 
service  of  the  reply  upon  him  f 

He  may  demur  to  the  reply.     Code  of  Civil  Pro.,  §  493. 

13.  What  was  the  limit  to  the  number  of  pleadings  allowed 
under  the  old  system  f 

Theoretically  there  was  no  limit  to  the  number  of  pleadings 
under  the  old  system,  as  each  party  had  a  right  to  allege  new 
matter  at  any  stage  of  the  pleadings,  so  long  as  new  matter  was 
alleged  against  him.  Practically,  however,  the  extreme  limit  of 
the  pleadings  was  the  surrebutter.     Gould's  PL  8,  26. 

14.  State,  in  their  order,  the  names  of  the  different  pleadings 
known  under  the  former  system. 

The  pleadings  under  the  old  system  were :  The  declaration 
or  count,  the  plea,  the  replication,  the  rejoinder,  the  surrejoinder 
the  rebutter,  and  the  surrebutter.     Gould's  PI.  26. 
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15.  What  governs  the  form  of  pleadings  and  determines  their 
sufficiency  under  the  present  system  of  practice  ? 

Chapter  sixth  of  the  Code  of  Civil  Procedure  prescribes  the 
form  of  pleadings  in  an  action  and  the  rules  by  whicli  their  suf- 
ficiency is  determined,  except  where  special  provision  is  otherwise 
made  by  law.     Code  of  Civil  Pro.,  §  518. 

16.  State  the  requirements  of  the  rules  of  court  as  folioing, 
indorsing,  and  writing  pleadings  and  copies  of  pleadings  ? 

All  pleadings  and  copies  thereof  must  be  fairly  and  legibly 
written  ;  and  every  pleading  exceeding  two  folios  in  length  must 
be  distinctly  numbered  and  marked  at  each  folio  in  the  margin 
thereof ;  and  all  copies,  either  for  the  parties  or  the  court,  must 
be  numbered  or  marked  in  the  margin  so  as  to  conform  to  the 
original  draft  and  to  each  other,  and  must  be  indorsed  with  the 
title  of  the  cause.     General  Rule  19 ;  2  Wait's  Pr.  297. 

17.  S.OW  and  when  would  you  take  an  objection  to  a  pleading,, 
on  the  ground  that  it  was  notfolioed  ? 

By  returning  it,  within  twenty -four  hours  from  its  receipt, 
with  a  statement  of  the  defect  objected  to.     2  Wait's  Pr.  297. 

18.  What  is  the  effect  of  delay  in  objecting  to  the  failure  to 
comply  with  the  requirement  as  to  writing,  folioing  and  indorsing  a 
copy  pleading  f 

If  the  party  upon  whom  the  copy  is  served  does  not  return 
it  to  the  party  serving  it  within  twenty-four  hours  after  its 
receipt  with  a  statement  of  the  particular  objeption  to  its  receipt, 
he  will  be  deemed  to  have  waived  the  obligation.    General  Rule,  19» 

19.  To  what  courts  do  the  general  provisions  of  the  Code  as  to  the 
'form  and  sufficiency  of  pleadings  apply  ? 

They  apply  only  to  actions  commenced  iu  the  supreme  court, 
-adfitporigc-ciiig^^gaH^  the  city  court  of  New  York,  or  a  county 
court.     Code  of  Civil  Pro.,  §  3347,  subd.  4. 

20.  What  must  the  complaint  in  an  action  in  one  of  these  courts 
contain  ? 

The  complaint  must  contain  (1)  the  title  of  the  action ; 
(2)  a  plain  and  concise  statement  of  the  facts  constituting  each 
cause  of  action;  without  unnecessary  repetition ;  and  (3)  a  de- 


266  Pleading. 

mand  of  the  judgment  to  which  the  plaintiff  supposes   himself 
entitled.     Code  of  Civil  Pro.,  §  481. 

•24.    What  do  you  understand  by  the  words  "  title  of  the  action  ?  " 

It  is  the  statement  at  the  commencement  of  the  pleading  of 
the  name  of  the  court  in  which  the  action  is  brought,  and  if  it  is 
brought  in  the  supreme  court,  of  the  name  of  the  county  which  the 
plaintiff  designates  as  the  place  of  trial,  and  also  of  the  names  of 
all  the  parties  to  the  action,  plaintiff  and  defendant.  Code  of 
Civil  Pro.,  §  481. 

22.  What  does  the  statute  require  in  case  two  or  more  causes  of 
action  are  stated  in  the  complaint? 

The  Code  requires  that  the  facts  constituting  each  cause 
of  action  shall  be  separately  stated  and  numbered.  Code  of 
Civil  Pro.,  §  483  ;  2  Wait's  Pr.  299. 

23.  What  phrase  is  commonly  employed  to  introduce  and  distin- 
guish every  additional  cause  of  action  in  a  complaint  ? 

Causes  of  action  following  that  first  stated  in  the  complaint 
are  commonly  introduced  and  distinguished  by  the  phrase, 
"  And  for  a  further  cause  of  action  the  plaintiff  complains,"  etc., 
or  other  equivalent  words.     2  Wait's  Pr.  299. 

24.  What  is  the  proper  procedure  on  the  part  of  the  defendant 
upon  being  served  with  a  complaint  in  which  several  causes  of  action 
are  combined  in  a  single  statement,  in  violation  of  section  483  of 
the  Code  of  Civil  Procedure  f 

The  practice  is  somewhat  unsettled ;  but  the  most  direct 
and  simple  procedure  is  to  move  at  special  term  for  an  order  di- 
recting the  plaintiff  to  serve  an  amended  complaint  setting  forth 
separately  the  several  causes  of  action,  duly  numbered,  pursuant 
to  section  483  of  the  Code  of  Civil  Procedure.  The  defendant 
may  also  ask  for  such  other  and  further  relief  as  to  the  court 
shall  seem  equitable,  and  for  costs  of  the  motion.  Crunn  v. 
Fellows,  41  Hun,  257.     See  2  Wait's  Pr.  299. 

25.  Is  it  necessary  that  a  pleading  should  be  dated? 
If  is  not.     2  Wait's  Pr.  300. 
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26.  Is  it  necessary  that  a  pleading  should  be  subscribed  ? 

It  is.  The  code  declares  that  a  pleading  must  be  subscribed 
by  the  attorney  for  the  party.     Code  of  Civil  Pro.,  §  520. 

27.  Are  facts  to  he  stated  in  a  pleading  according  to  their  legal 
effect,  or  as  they  actually  exist  ? 

No  rule  can  be  stated  which  will  govern  all  cases,  and 
much  must  be  left  tp  the  good  sense  of  the  pleader.  It  may  be 
stated  negatively  that  mere  evidence  of  a  fact  should  not  be 
alleged  instead  of  the  fact  which  the  evidence  proves  ;  and,  on 
the  other  hand,  as  a  general  rule,  a  mere  legal  conclusion  should 
not  be  alleged  instead  of  the  facts  from  which  that  conclusion 
necessarily  flows.  By  "  facts "  must  be  understood  physical 
facts  as  distinguished  from  mere  evidence  of  these  facts  or  from 
conclusions  of  law.     2  Wait's  Pr.  305-307. 

28.  State  generally  what  facts  must  be  set  forth  in  a  pleading  P 

As  the  office  of  a  pleading  is  to  present  the  cause  of  action 
on  one  side,  and  the  defense  on  the  other,  it  is  necessary  that 
the  pleader  should  set  forth  every  fact  which  must  be  proved  on 
the  trial  to  maintain  the  action  or  support  the  defense.  Gould's 
PI.  89 ;  2  Wait's  Pr.  309. 

29.  In  what  manner  may  the  defendant  take  advantage  of  a 
failure  of  the, plaintiff  to  allege  in  his  complaint  facts  sufficient  to 
constitute  a  cause  of  action  ? 

The  defendant  may  demur  to  the  complaint  and  obtain 
judgment  on  the  demurrer  unless  the  complaint  is  amended ;  or 
he  may  wait  until  the  cause  is  moved  for  trial  and  then  move 
for  a  dismissal  of  the  complaint  for  insufficiency ;  or  he  may 
object  on  the  trial  to  the  introduction  of  evidence  of  any  fact 
not  alleged  in  the  complaint,  and  mojfe  for  a  nonsuit  at  the  close 
of  the  plaintiff's  case.  2  Wait's  Pr.  310-312 ;  Baylies  Trial 
Pr.  169. 

30.  Is  it  necessary  to  directly  allege  any  fact  necessarily 
implied  f 

It  is  not.     Gould's  PI.  40 ;  2  Wait's  Pr.  315. 

31.  Is  it  proper  to  insert  in  a  complaint  matter  independent  of 


268  Pltsading. 

the  cause  of  action,  and  which  may  show  the  plaintiff  entitled  to  a 
provisional  remedy  ? 

It  is  not,  as  such  matters  have  no  place  in  a  pleading. 
Mwood  V.  Gardner,  45  N.  Y.  349. 

32.  Is  it  necessary  to  allege  any  fact  in  a  pleading  which  need 
not  be  proved  upon  the  trial  ? 

,  It  is  not.     2  Wait's  Pr.  313. 

33.  Is  it  ever  necessary  to  state  in  a  pleading  the  conclusions  of 
law  which  necessarily  arise  from  the  facts  set  forth? 

It  is  not.  A  statement  of  a  conclusion  of  law  is  never  a 
necessary  part  of  a  pleading.  2  Till.  &  S.  Pr.  10  ;  2  Wait's  Pr. 
306. 

^  34.  Is  it  ever  proper  for  the  pleader  to  allege  a  conclusion  of 
law  unsupported  by  facts? 

It  is  in  exceptional  cases,  such  as  alleging  the  performance 
of  conditions  precedent,  or  the  jurisdiction  of  a  court  or  officer 
of  special  jurisdiction.     2  Wait's  Pr.  325-327. 

35.  State  the  provisioji  of  the  Code  in  respect  to  pleading  a 
judgment  or  other  determination  of  a  court  or  officer  of  special 
jurisdiction  ? 

In  such  case  it  is  not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  the  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  If  that  allegation  is  controvert- 
ed the  party  pleading  must  on  the  trial  establish  the  facts  con- 
ferring jurisdiction.     Code  of  Civil  Pro.,  §  532. 

36.  How  may  conditions  precedent  be  pleaded  f 

In  pleading  the  performance  of  a  condition  precedent  in  a 
contract,  it  is  not  necessary  to  state  the  facts  constituting  per- 
formance ;  but  the  party  may  state  generally  that  he  or  the  per- 
son whom  he  represents  duly  performed  all  the  conditions  on  his 
part.  If  that  allegation  is  controverted  he  must  on  the  trial 
establish  performance.     Code  of  Civil  Pro.,  §  533. 

37.  Is  hypothetical  pleading  allowable  under  the  Code? 
It  is  not.     Groodman  v.  Mobb,  41  Hun,  605. 

38.  What  do  you  understand  by  matter  of  inducement  ? 
Matter  of  inducement  is  that  which  is  merely  introductory 
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to  tlie  essential  ground  or  substance  of  the  cause  of  action  or 
defense,  or  explanatory  of  it,  or  of  the  manner  in  which  it  arose. 
Gould's  PI.  42 ;  2  Wait's  Pr.  298. 

39.  Are,  matters  of  inducement  proper  or  necessary  in  pleadings 
under  the  Code  ? 

They  are  both  proper  and  necessary  where  the  matters  so 
pleaded  are  not  mere  legal  fictions.  Gould's  PI.  42,  note  ;  2 
Wait's  Pr.  298. 

40.  What  do  you  understand  by  matter  of  aggravation  ? 

It  is  that  which,  in  actions  for  forcible  injuries,  is  intended 
to  show  the  circumstances  of  enormity  under  which  the  principal 
wrong  was  committed.     Gould's  PL  42. 

41.  What  is  surplusage? 

It  is  that  which  is  impertinent  or  entirely  superfluous,  as 
not  being  necessary  either  to  the  substance  or  form  of  pleading. 
Gould's  PI.  43,  142. 

42.  Is  it  necessary,  in  a  complaint  showing  the  indebtedness  of 
the  defendant  to  plaintiff,  to  allege  non-payment,  or  that  the  right 
of  action  is  not  barred  by  the  statute  of  limitations  ? 

It  is  not.  It  is  neither  necessary  nor  proper  to  anticipate 
and  avoid  in  a  pleading  the  defense  of  the  adverse  party.  Gould's 
PI.  75;  2  Wait's  Pr.  314. 

43.  If  a  contract  is  set  up  in  the  complaint  which  would  be  void 
under  the  statute  of  frauds  if  not  in  writing,  is  it  necessary  for  the 
plaintiff  to  allege  that  it  was  in  writing  ? 

It  will  not.  For  the  purposes  of  the  complaint  the  contract 
will  be  presumed  to  be  in  writing.  Marston  v.  Swett,  66  N.  Y. 
206 ;  Moak's  Van  Santford's  PI.  203. 

44.  In  an  action  founded  upon  a  violation  of  a  general  statute 
is  it  necessary  to  refer  to  the  statute  or  in  any  way  recite  or  men- 
tion it  in  the  pleadings  ? 

It  is  not.  Facts  which  the  court  takes  judicial  notice,  of 
need  not  be  pleaded.     2  Wait's  Pr.  316. 

45.  How  may  a  private  statute  be  pleaded? 

In  pleading  a  private  statute,  or  a  right  derived  therefrom, 
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it  is  sufHcient  to  designate  the  statute  by  its  chapter,  year  nf 
passage  and  title,  or  in  some  other  manner  with  convenient  cer- 
tainty, without  setting  forth  any  of  its  contents.  Code  of  Civil 
Pro,  §  530;  2  Wait's  Pr.  328. 

46.  What  is  the  rule  in  respect  to  pleading  the  laws  of  other 
States ? 

When  the  laws  of  other  States  are  depended  upon  to  sustain 
an  action  or  defense,  they  must  be  pleaded  as  facts,  as  the  court 
will  not  take  judicial  notice  of  the  laws  of  other  States.  2  Wait's 
Pr.  316. 

47.  What  is  the  most  important  rule  to  he  observed  in  respect 
to  the  mode  or  manner  of  stating  facts  f 

All  matter  incorporated  in  a  pleading  must  be  clearly  and 
distinctly  stated  so  that  the  precise  nature  of  the  charge  or  de- 
fense may  be  apparent  to  the  court  and  to  the  adverse  party. 
Gould's  PL  71. 

48.  What  remedy  is  given  hy  the  Oode  against  indefinite  and 
uncertain  pleadings  f 

The  Code  provides  that  when  one  or  more  denials  or  allega^ 
tions  contained  in  a  pleading  are  so  indefinite  or  uncertain  that 
the  precise  meaning  or  application  thereof  is  not  apparent,  the 
court  may  require  the  pleading  to  be  made  definite  and  certain 
by  amendment.     Code  of  Civil  Pro.,  §  546;  2  Wait's  Pr.  317. 

49.  Will  a  party  be  prejudiced  on  the  trial  by  a  failure  to  move 
to  make  the  pleading  of  his  adversary  more  definite  and  certain  hy 
amendment  ? 

He  wiU  not.  If  the  pleading  is  susceptible  of  two  meanings, 
that  will  be  taken  which  is  most  unfavorable  to  the  pleader. 
Glarh  v.  Dillon,  97  N.  Y.  370. 

50.  What  is  the  general  rule  of  pleading  in  personal  actions  in 
respect  to  allegations  of  time  ? 

It  is  a  general  rule  of  pleading  in  personal  actions  that 
the  time  of  every  traversable  fact  must  be  stated ;  or  in  other 
Avords,  that  every  such  fact  must  be  alleged  to  have  taken  place 
on  some  particular  day.     But  the  pleader  will  not  be  bound  to 
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prove  at  the  trial  that  the  event  occurred  at  the  time  alleged. 
Gould's  PI.  79 ;  2  Wait's  Pr.  317. 

51.  When  will  it  he  sufficient  to  allege  that  one  event  was  prior 
to  another  without  specifying  the  date  of  either  ? 

When  the  order  iu  which  events  occurred  is  material  only 
and  the  time  of  the  occurrence  of  each  is  immaterial,  it  will  be 
sufficient  to  allege  that  a  specified  event  was  prior  or  subsequent 
to  another  specified  event.     2  Wait's  Pr.  318.. 

52.  When  is  time  material,  and  when  must  it  he  truly  stated  in 
a  pleading? 

In  pleading  any  written  document,  as  a  record,  bill  of  ex- 
change, promissory  note,  etc.,  the  day  on  which  it  is  alleged  to 
bear  date  is  material  and  must  be  truly  stated ;  for  although  the 
date  forms  no  part  of  the  contract  it  enters  into  the  description 
of  the  instrument  and  is  the  chief  test  in  determining  its  identity. 
Gould's  PI.  82;  2  Wait's  Pr.  318. 

53.  What  was  the  old  rule  in  regard  to  allegations  of  place  in 
pleadings  ? 

It  was  formerly  a  general  rule  of  pleading  that  the  place  of 
every  traversable  fact,  stated  in  the  pleadings,  must  be  distinctly 
alleged ;  or,  at  least,  that  some  certain  place  must  be  alleged  for 
every  such  fact.     Gould's  PI.  100. 

54.  When  is  it  necessary  to  state  the  place  at  which  an  event  oc- 
curred, in  pleadings  under  the   Code  f 

Only  when  the  averment  of  place  is  actually  a  material  is- 
sue, or  where  such  averment  is  necessary  as  a  description  to 
identify  some  specified  transaction.  2  Till.  &  S.  Pr.  22 ;  2  Wait's 
Pr.  318. 

55-    When  is  an  allegation  of  place  material? 

It  is  a  general  rule  of  pleading  that,  if  the  matters  alleged 
are  local  in  their  nature,  the  allegation  of  place,  and  proof  of  it, 
is  material  and  of  the  substance  of  the  issue.  Where  a  contract ' 
is  sought  to  be  enforced,  which  is  void  under  the  laws  of  this 
State,  but  valid  where  made,  the  place  where  the  contract  was 
made  must  be  alleged. and  proved.  So  where  a  vendor  agrees  to 
sell  and  deliver  at  a  certain  place,  and  the  vendee  agrees  to  re- 
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ceive  and  'paf,  an  averment  of  readiness  to  perform  at  that  place 
is  indispensable,  in  an  action  for  a  breach  of  the  agreement.  So 
an  averment  of  place  may  be  material  to  show  a  right  of  action 
in  a  particular  plaintiff,  as,  where  a  right  of  action  is  given 
to  certain  local  officers  for  offenses  committed  within  certain 
limits.  Gould's  PI.  101,  note;  Stephens'  PI.  288  ;  2  Wait's  Pr. 
318. 

56.  What  is  the  object  of  introducing  an  allegation  of  value  in 
a  pleading  ? 

Allegations  of  value  are  introduced  in  pleadings  in  order  that 
the  pleadings  may  furnish  a  prima  facie  measure  of  damages. 
Allegations  of  this  nature  are  not  issuable.  Gould's  PI.  173 ; 
2  Wait's  Pr.  387. 

57.  What  degree  of  minuteness  is  required  of  the  pleader  in  the 
statement  of  facts  in  a  pleading  f 

Only,  that  degree  of  minuteness  is  required  in  the  statement 
of  facts  in  a  pleading  as  will  clearly  apprise  the  parties  of  the 
precise  nature  and  extent  of  the  charge  or  defense,  and  enable 
them  to  prepare  for  trial.     2  Till.  &  S.  Pr.  23 ;  2  Wait's  Pr.  319. 

58.  Are  allegations  of  quantity  essential  in  pleadings  ? 

It  is  seldom  necessary  that  allegations  in  regard  to  quantity 
be  made  or  proved,  except  where  the  subject  of  averment  is  a 
record,  a  written  instrument,  or  an  express  contract.  Gould's 
PI.  172,  173 ;  2  Wait's  Pr.  319. 

59.  G-ive  the  reason  why,  in  an  action  against  an  executor  or 
administrator,  the  plaintiff  is  not  required  to  allege  the  particulars 
relating  to  the  appointment  of  such  executor  or  administrator, 
while  in  an  action  hy  an  executor  or  administrator  such  allegations 
are  required  f 

The  distinction  results  from  the  familiar  rule  of  pleading,  that, 
where  the  matters  in  controversy  are  better  known  to  the  oppo- 
site party  than  to  the  pleader,  less  definiteness  and  certainty 
will  be  required.  Stephens'  PI.  370  ;  Gould's  PI,  171 ;  2  Wait's 
Pr.  320. 

60.  Is  it  necessary  for  a  party  to  set  forth,  in  a  pleading,  the 
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items  of  an  account  upon  which  the  cause  of  action  or  defense  is 
founded  ? 

It  is  not ;  but  the  adverse  party  may,  by  a  demand  in  writing, 
require  that  a  copy  of  the  account  be  served  upon  him  within 
ten  days  after  such  demand.  If  such  account  is  not  furnished 
within  that  time,  the  adverse  party  may  obtain  an  order  pre- 
cluding the  party  pleading  it  from  giving  evidence  concerning  it 
on  the  trial.     2  Wait's  Pr.  325  ;  Code  of  Civil  Pro.,  §  531. 

61.  What  is  the  rule  of  the  Code  in  relation  to  the  pleadings  in 
an  action  or  defense  founded  upon  an  instrument  for  the  payment 
of  money  only? 

Where  a  cause  of  action,  defense,  or  counter-claim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instruments,  and  state  that  there  is 
due  to  him  thereon  from  the  adverse  party  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument  according  to  its  legal  effect.  Code  of  Civil 
Pro.,  §  534 ;  2  Wait's  Pr.  327. 

62.  Is  it  necessary  in  an  action  upon  a  promissory  note  to  set 
forth  a  copy  of  the  note  in  the  complaint  ? 

It  is  not.  It  is  discretionary  with  the  pleader  whether  he 
will  avail  himself  of  the  provisions  of  the  statute,  or  whether  he 
will  allege  all  the  facts  upon  which  his  right  of  action  depends, 
as  was  required  under  the  old  system.  Wait's  Code,  301,  note 
«;2  Wait's  Pr.  327. 

63.  In  an  action  against  the  indorser  of  a  promissory  note,  will 
it  he  sufficient  to  set  forth  a  copy  of  the  note  and  the  indorsement 
thereon  ? 

It  is  not.  Indorsement  alone  gives  no  right  of  action  against 
the  indorser,  his  liability  being  dependent  upon  facts  outside  of 
the  written  instrument.  These  facts  must  be  pleaded.  Edwards 
on  Bills  &  Prom.  Notes,  619 ;  2  Wait's  Pr.  328. 

64.  What  facts  must  he  alleged  in  a  complaint  in  an  action 
against  an  indorser  of  a  hill  or  note  f 

It  is  necessary  to  allege  the  making  of  the  note  or  bill,  de- 
scribing it  according  to  its  legal  effect  or  setting  out  a  copy ;  that 
18 
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the  defendant  indorsed  the  same  to  the  plaintiff  or  to  a  prior 
party  through  whom  he  derives  title ;  that  the  same  was  duly- 
presented  to  the  maker  or  acceptor  for  payment  when  the  same 
became  due,  and  dishonored ;  and  that  the  defendant  was  duly 
notified  of  the  dishonor.     Edwards  on  Bills  &  Prom.  Notes,  674. 

65.  What  is  necessary  to  allege  in  pleading  a  foreign  judg- 
ment ? 

In  an  action  on  a  judgment  of  a  foreign  court  of  inferior 
jurisdiction  the  pleadings  must  set  forth  the  facts  showing  the 
jurisdiction  of  the  court  over  both  the  subject-matter  and  of  the 
person.  It  must  also  aver  either  general  jurisdiction  in  the  court, 
or  that  its  jurisdiction  was  such  as  to  embrace  the  action  in  which 
the  judgment  in  question  was  recovered,  and  also  that  the  court 
had  jurisdiction  of  the  person  of  the  defendant.  2  Wait's  Pr. 
326. 

66.  Is  it  necessary  in  pleading  the  determination  of  a  court  of 
general  jurisdiction  to  allege  Jurisdictional  facts  ? 

It  is  not,  as  the  jurisdiction  of  such  courts  will  be  presumed. 
2  Till.  &  S.  Pr.  29. 

67.  In  an  action  for  slander  or  libel,  is  it  necessary  to  state  in 
the  complaint  any  extrinsic  facts,  for  the  purpose  of  showing  the 
application  to  the  plaintiff  of  the  defamatory  matter  out  of  which 
the  cause  of  action  arose  ? 

It  is  not.  It  is  sufficient  to  state,  generally,  that  the  de- 
famatory matter  was  published  or  spoken  concerning  the  plaint- 
iff, and  if  this  allegation  be  controverted,  the  plaintiff  must  es- 
tablish on  the  trial  that  it  was  so  published  or  spoken.  2  Wait's 
Pr.  329 ;  Code  of  Civil  Pro.,  §  585. 

68.  Does  this  rule  render  all  allegations  of  extrinsic  foots  un- 
necessary in  a  complaint  in  an  action  for  slander  or  libel  f 

It  does  not.     It  merely  dispenses  with  the  allegation  of  ex- 
trinsic facts  showing  the  application  of  the  words  to  the  plaint- 
iff, but  does  not  remove  the  necessity  of  an  averment  of  extrinsij 
facts  where  they  are  essential  to  show  the  meaning  of  the  wordj 
themselves.     2  Wait's  Pr.  329. 

69.  What  defenses  are  available  in  an  action  of  slander  or  libel? 
A  denial  of  the  speaking  or  publication  of  the  matter 
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charged  as  defamatory ;  an  allegation  of  the  truth  of  the  matter 
charged  as  defamatory ;  and  any  mitigating  circumstances  to 
reduce  tlje  amount  of  damages.  The  defendant  may  prove  mit- 
igating circumstances  notwithstanding  that  he  has  pleaded  or 
attempted  to  prove  a  justification.  Code  of  Civil  Pro.,  §§  508, 
535  ;  5  Wait's  Act.  &  Def.  758. 

70.  How  must  the  justification  be  pleaded  ? 

If  the  charge  which  is  alleged  to  be  libelous  was  made  in 
general  terms,  the  answer  must  allege  the  facts  which  establish 
its  truth,  giving  the  time,  place  and  circumstances  of  the  offense 
of  which  the  plaintiff  is  alleged  to  have  been  guilty.  But  if  the 
defamatory  matter  was  spoken  or  published  in  the  form  of  a 
specific  charge,  it  will  be  sufficient  to  allege,  generally,  that  the 
charge  is  true.  5  Wait's  Act.  &  Def.  758  ;  1  Bliss'  Code,  429 ; 
Hathorn  v.  Congress  Spring  Co.^  44  Hun,  608. 

7 1 .  What  is  the  rule  of  the  Code  as  to  pleading  title  to  land  in 
an  action  to  recover  possession  of  property  distrained,  doing  dam- 
age thereon? 

In  such  action  it  will  be  a  sufficient  answer  that  the  defend- 
ant, or  person  by  whose  command  he  acted,  was  lawfully  pos- 
sessed of  the  real  property  upon  which  the  distress  was  made, 
and  that  the  property  distrained  was  at  the  time  doing  damage 
thereon,  without  setting  forth  the  title  to  such  real  property.  2 
Wait's  Pr.  329 ;  Code  of  Civil  Pro.,  §  1724. 

73.  What  is  the  rule  of  the  Code  as  to  pleading  title  to  the  prop- 
erty involved  in  an  action  of  replevin  ? 

The  Code  provides  that  an  allegation  in  a  pleading  inter- 
posed by  either  party  to  the  effect  that  the  party  pleading 
or  a  third  person  was,  at  the  time  when  the  action  was  com- 
menced or  the  chattel  was  replevied,  the  owner  of  the  chattel 
or  that  it  was  then  his  property,  is  a  sufficient  statement 
of  title,  unless  the  right  of  action  or  defense  rests  upon  a  right 
of  possession  by  virtue  of  a  special  property,  in  which  case  the 
pleading  must  set  forth  the  facts  upon  which  the  special  prop- 
erty depends,  so  as  to  show  that  at  the  time  when  the  action 
was  commenced  or  the  chattel  was  replevied,  the  party  pleading 
or  a  third  person  was  entitled  to  the  possession  of  the  chattel. 
Code  of  Civil  Pro.,  §  1720. 
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73.  How  may  the  wrongful  talcing  he  stated  in  a  complaint  in 
an  action  of  replevin  ? 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation  that  the  defendant  wrong- 
fully took  the  chattel  is  sufficient  without  setting  forth  facts 
showing  that  the  taking  was  wrongful.  Code  of  Civil  Pro., 
§  1721. 

74.  How  must  the  wrongful  detention  of  a  chattel  he  alleged  in 
an  action  of  replevin  ? 

Where  the  taking  of  the  chattel  is  not  complained  of,  but 
the  action  is  founded  upon  its  wrongful  detention,  the  complaint 
must  set  forth  the  facts  showing  that  the  detention  was  wrong- 
ful.   Code  of  Civil  Pro.,  §  1721. 

75.  How  must  pleadings  he  construed? 

The  allegations  of  a  pleading  must  be  liberally  construed 
with  a  view  to  substantial  justice  between  the  parties.  Code 
of  Civil  Pro.  §  519 ;  2  Wait's  Pr.  333. 

76.  Does  this  provision  of  the  Code  modify  the  old  rule  that 
douhtful  pleadings  are  to  he  construed  most  strongly  against  the 
pleader  ? 

The  modification  extends  only  to  matters  of  form  and  does 
not  apply  to  the  fundamental  requisites  of  a  cause  of  action. 
Clark  V.  Dillon,  97  N.Y.  370.     See  2  Wait's  Pr.  334. 

77.  Where  there  are  hoth  general  and  specific  statements  of 
facts  in  the  same  pleading,  and  the  latter  statement  evidently  Quali- 
fies the  former,  which  must  control  ? 

The  specific  statement  of  facts  will  control  the  general 
allegation  ;  and  the  general  allegation  must  be  construed  in  con- 
nection with,  and  as  qualified  by  the  specific  statement.  2  Wait's 
Pr.  331. 

78.  Will  the  court  construe  a  pleading  with  the  same  degree,  of 
strictness  at  the  trial,  and  upon  demurrer  ? 

It  will  not ;  much  greater  liberality  will  be  exercised  by 
the  court  in  the  construction  of  a  pleading  upon  the  trial,  than 
when  the  same  questions  arise  upon  motion  or  demurrer.  2 
Wait's  Pr.  333. 
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79.  Where  a  pleading  contains  an  averment  of  a  legal  conclu- 
sion against  a  previously  admitted  fact,  which  must  control? 

The  fact  is  of  the  most  importance,  and  must  stand  while 
the  conclusion  will  be  disregarded.     2  Wait's  Pr.  332. 

80.  jff'  a  pleading  contains  more  than  one  cause  of  action,  or 
more  than  one  defense,  is  it  to  he  construct  as  a  whole,  or  must 
each  cause  of  action  and  each  defense  he  taken  separately  f 

Each  distinct  cause  of  action  or  defense  must  be  construed 
separately,  as  they  each  in  fact  form  a  separate  pleading.  2 
Till.  &  S.  Pr.  30 ;  2  Wait's  Pr.  332. 

81.  When  must  a  pleading  he  verified  ? 

Where  a  pleading  is  verified,  each  subsequent  pleading,  ex- 
cept a  demurrer,  or  the  general  answer  of  an  infant  by  his  guard- 
ian ad  litem,  must  also  be  verified.  But  the  verification  may 
be  omitted,  in  a  case  where  it  is  not  otherwise  specially  pre- 
scribed by  law,  where  the  party  pleading  would  be  privileged 
from  testifying  as  a  witness  concerning  an  allegation  or  denial 
contained  in  the  pleading.  Code  of  Civil  Pro.,  §  523 ;  2  Wait's 
Pr.  333,  334. 

82.  Can  a  pleading  he  used  in  a  criminal  prosecution  against 
the  party  as  proof  of  a  fact  admitted  or  alleged  therein  ? 

It  cannot.     Code  of  Civil  Pro.  §  523. 

83.  What  will  he  the  effect  of  serving  an  unverified  complaint  or 
one  imperfectly  verified  f 

The  only  effect  of  serving  a  complaint  which  is  unverified, 
or  imperfectly  verified,  is  to  extend  to  the  defendant  the  privi- 
lege of  serving  an  unverified  answer.  Defects  in  verification 
will  not  affect  the  regularity  of  a  complaint.     2  Wait's  Pr.  335. 

84.  If  there  are  several  defendants  in  an  action,  and  one  of  them 
would  he  privileged  from  testifying  as  a  witness,  will  this  render  it 
unnecessary  to  verify  the  answer  f 

It  will.     2  Wait's  Pr.  337. 

85.  Is  a  defendant  excused  from  verifying  his  answer  to  a  verified 
complaint  charging  him  with  fraud  ? 

He  is  not.     The  Code  provides  that  a  defendant  is  not  ex« 
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cused  from  verifying  his  answer  to  a  complaint  charging  him  with 
having  confessed  or  suffered  a  judgment,  or  executed  a  convey- 
ance, assignment  or  other  instrument,  or  transferred  or  delivered 
money  or  personal  property  with  intent  to  hinder  delay  or  de- 
fraud his  creditors  ;  or  with  being  a  party  or  privy  to  suck 
transaction  by  another  person,  with  like  intent  towards  the  cred- 
itors of  that  person  ;  or  with  any  fraud  whatever  affecting  a 
right  or  the  property  of  another.     Code  of  Civil  Pro.,  §  529. 

86.  Is  it  necessary  to  verify  an  answer  to  a  verified  complaint  in 
an  action  for  divorce  on  the  ground  of  adultery  ? 

It  is  not.     Code  of  Civil  Pro.,  §  1757  ;  5  Wait's  Pr.  702. 

87.  Is  it  necessary  to  verify  an  answer  to  a  verified  complaint  in 
an  action  for  libel  ? 

It  is  not.     2  Till.  &  S.  Pr.  34. 

88.  Does  the  right  to  om,it  a  verification  excuse  the  party  from 
answering  an  allegation  as  to  which  he  would  be  privileged  from 
testifying  as  a  witness  f 

It  does  not.  If  he  fails  to  answer  the  allegation  he  admits 
it  for  the  purposes  of  the  action.     2  Wait's  Pr.  336. 

89.  When  the  party  pleading  is  a  domestic  corporation,  who 
should  verify  the  pleading  f 

The  verification  must  be  made  by  an  officer  of  the  corpora- 
tion.    Code  of  Civil  Pro.,  §  525. 

90.  Who  may  verify  a  pleading  where  the  people  of  the  State  are 
a  party  f 

Any  person  acquainted  with  the  facts.  Code  of  Civil  Pro., 
§  525. 

91.  When  m,ay  a  pleading  be  verified  by  the  agent  of  or  attorney 
for  the  party  f  . 

1.  Where  the  party  is  a  foreign  corporation.  2.  Where  the 
sole  party  is  absent  from  the  county  where  his  attorney  resides, 
or  where  his  attorney  lias  his  office  if  tlie  latter  is  a  non-resident 
of  the  State.  3.  Where  of  several  defendants  united  in  interest 
and  pleading  together  no  one  who  is  acquainted  with  the  facts  is 
in  such  county.     4.  Where  the  action  or  defense  is  founded  upon 
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a  written  instrument  for  the  payment  of  money  only  -whicli  is  in  { 
the  possession  of  the  agent  or  attorney.     5.  Where  all  the  ma-  | 
terial  allegations  of  the  pleading  are  within  the  personal  knowl- 
edge of  the  agent  or  the  attorney. 

92.  Give  the  form  of  a  verification  of  a  f  leading  where  it  is 
made  hy  a  party  ? 

The  affidavit  of  verification  must  be  to  the  effect  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true.  Code  of 
Civil  Pro.,  §  526.     See  2  Wait's  Pr.  339. 

93.  What  are  the  requisites  of  a  verification  made  hy  any  per- 
son other  than  a  party  ? 

In  addition  to  what  is  required  in  a  verification  by  a  party, 
the  person  making  the  affidavit  must  set  forth  therein  the  grounds 
of  his  belief  as  to  alPmatters  not  stated  upon  his  knowledge  and 
the  reason  why  it  is  not  made  by  the  party.  Code  of  Civil  Pro., 
§526. 

94-  May  a  verification  he  confined  to  a  part  only  of  a  pleading  ? 
Where  the  complaint  is  not  vei-ified,  and  the  answer  sets  up 
a  counter-claim  and  also  a  defense  by  wayof  denial  or  avoidance, 
the  affidavit  of  verification  may  be  made  to  refer  exclusively  to 
the  counter-claim.    -Code  of  Civil  Pro.,  §  527. 

95.  Is  a  partial  verification  necessary  where  a  defendant  is  ex- 
cused from  verifying  a  part  of  the  pleading  ? 

It  is  not.  Where  a  defendant  is  excused  from  verifying  a 
part  of  the  pleading  he  is  excused  from  verifying  the  residue.  2 
Wait's  Pr.  337. 

96.  Who  should  verify  a  pleading  where  an  infant  is  a  party  f 
The  pleading  should  be  verified  by  the  guardian  ad  litem  of 

the  infant.     2  Wait's  Pr.  342. 

97.  Where  the  verification  is  hy  a  guardian  ad  litem,  should  he 
verify  it  as  a  party  or  as  an  agent  or  attorney  ? 

For  the  purposes  of  verification  he  is  regarded  as  the  party 
pleading.     Clay  v.  Baker,  41  Hun,  58. 
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98.  What  is  the  remedy  for  defective  verification? 

The  remedy  for  a  defective  verification  of  a  pleading  is  to 
treat  the  pleading  as  imverified.  Where  a  copy  of  a  pleading  is 
served  without  a  copy  of  a  sufficient  verification,  in  a  case  where 
the  party  served  is  entitled  to  a  verified  pleading,  he  may 
treat  it  as  a  nullity  provided  he  gives  notice  with  due  diligence 
to  the  adverse  party  that  he  elects  so  to  do.  Code  of  Civil  Pro., 
§  528.  See  2  Wait's  Pr.  342. 

99.  If  the  copy  of  pleading  served  is  defective  in  any  respect, 
will  such  defect  he  cured  by  showing  that  the  original  was  correct  ? 

It  will  not.  The  party  receiving  a  pleading  is  justifiable  in 
assuming  that  the  copy  pleading  served  upon  him  is  an 
exact  counterpart  of  the  original,  and  he  may  treat  it  as  such.  2 
Wait's  Pr.  302. 

100.  What  is  a  single  cause  of  action  ? 

The  true  distinction  between  demands  or  rights  of  action 
which  are  single  and  entire,  and  those  which  are  several  and  dis- 
tinct is,  that  the  former  immediately  arise  out  of  one  and  the 
same  act  or  contract,  and  the  latter  out  of  different  acts  or  eon- 
tracts.     2  Wait's  Pr.  353,  451. 

101.  What  is  the  ride  concerning  splitting  causes  of  action  f 

It  is  a  general  rule  that  an  entire  and  indivisible  demand 
cannot  be  split  up  so  as  to  form  a  basis  of  two  actions ;  but  where 
demands  are  separate  and  distinct,  separate  actions  may  be 
brought.     2  Wait's  Pr.  355,  356. 

103.  Where  a  single  covenant  is  broken  in  more  than  one  par- 
ticular^, can  an  action  be  brought  for  each  separate  breach? 

It  cannot ;  but  for  each  new  breach  a  new  action  may  be 
brought.     2  Wait's  Pr.  355. 

103.  If  a  person  gives  two  promissory  notes,  in  payment  for  a 
certain  piece  of  property,  and  fails  to  pay  them  at  maturity,  can 
his  creditor  bring  separate  actions  thereon,  or  must  he  sue  on  both 
notes  in  the  same  action  ? 

He  may  maintain  separate  actions  on  the  several  notes,  and 
a  recovery  upon  one  note  will  not  bar  an  action  on  the  other. 
But  the  plaintiff  runs  the  risk  of  an  order  consolidating  the  ac- 
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tions  into  one.     Nathans  v.  Hope,  77  N.  Y.  420  ;  Baylies'  Trial 
Pr.  48. 

104.  If  you  were  employed  to  bring  an  action  against  an  in- 
fant, would  you  bring  the  jiction  in  tort  or  on  contract,  if  you  were 
entitled  to  a  choice  of  remedies  ? 

In  tort,  as  the  infant  would,  not  be  liable  on  his  contract, 
while  infancy  would  be  no  defense  to  an  action  in  tort.  2 
Wait's  Pr.  358. 

105.  What  causes  of  action  may  be  joined  in  the  same  com- 
plaint ? 

The  Code  provides  that  the  plaintiff  may  unite  in  the  same 
complaint  two  or  more  causes  of  action  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable,  or  both,  where 
they  are  brought  to  recover  as  follows : 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  conver- 
sation or  seduction. 

3.  For  libel  or  slander. 

4.  For  injiiries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof. 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  deten- 
tion thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction  or  transac- 
tions connected  with  the  same  subject  of  action,  and  not  included 
within  one  of  the  foregoing  subdivisions. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing 
subdivisions ;  that  they  are  consistent  with  each  other  ;  and,  ex- 
cept as  otherwise  prescribed  by  law,  that  they  affect  all  the  par- 
ties to  the  action ;  and  it  must  appear  upon  the  face  of  the  com- 
plaint that  they  do  not  require  different  places  of  trial.  Code 
of  Civil  Pro.,  §  484. 

106.  Is  it  proper  to  join,  in  the  same  complaint,  a  claim  against 
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a  defendant,  in  his  individual  capacity,  with  another  against  him 
in  Ms  representative  capacity  ? 

As  a  general  rule  it  is  not.  Bub  in  certain  cases  the  Code 
permits  a  party  to  bring  an  action  against  an  executor  or  admin- 
istrator personally,  and  also  in  his  representative  capacity.  2 
Wait's  Pr.  366;  Code  of  Civil  Pro.,  §  1815. 

107.  In  what  cases  may  an  action  he  brought  against  an  execu- 
tor or  administrator  personally  and  also  in  his  representative 
capacity? 

1.  Where  the  complaint  sets  forth  a  cause  of  action  against 
him  in  both  capacities,  or  states  facts  which  render  it  uncertain 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  ac- 
tion against  the  defendant  in  different  capacities,  all  of  which 
grow  out  of  the  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action,  do  not  require  different  places  or 
modes  of  trial,  and  are  not  inconsistent  with  each  other.  Code 
of  Civil  Pro.,  §  1815. 

108.  What  would  he  the  effect  if  a  plaintiff  should  join  in  his 
complaint  a  cause  of  action  that  accrued  to  him  personally,  with 
one  that  accrued  to  him  in  the  character  of  an  executor? 

There  would  be  a  misjoinder  of  actions,  for  which  a  de- 
murrer would  lie.     Code  of  Civil  Pro.,  §  488,  subd.  7. 

109.  If  several  causes  of  action,  all  helonging  to  some  one  class 
<f  section  484  of  the  Oode,  are  stated  as  one  claim  instead  of  heing 
separately  stated  as  required  hy  section  483,  is  the  pleading  there- 
by rendered  suhject  to  demurrer  ? 

It  is  not.  The  remedy  is  by  motion.  2  Wait's  Pr.  800 ; 
G-unn  V.  Fellows,  41  Hun,  257 ;  Freer  v.  Benton,  61  N.  Y.  492. 

110.  If  several  causes  of  action,  which  cannot  properly  he  united 
in  the  same  complaint,  are  not.  only  improperly  united,  hut  are 
also  stated  as  one  claim  in  violation  of  section  483  of  the  Code, 
what  is  the  defendant's  remedy  f 

His  remedy  is  by  demurrer  under  subdivision  7  of  section 
488  of  the  Code.  Q-unn  v.  Fellows,  41  Hun,  257  ;  Croldherg  v. 
miey,  60  N.  Y.  427  ;   Wiles  v.  Suydam,  64  N.  Y.  173. 
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m.  How,  or  in  what  capacity,  should  an  action  be  hrought 
against  or  hy  an  executor  or  administrator  ? 

An  action  or  special  proceeding  commenced  by  an  executor 
or  administrator  upon  a  cause  of  action  belonging  to  him  in  his 
representative  capacity,  or  an  action  or  special  proceeding  com- 
menced against  him,  except  where  it  is  brought  to  charge  him 
personally,  must  be  brought  by  or  against  him  in  his  representa- 
tive capacity.     Code  of  Civil  Pro.,  §,  1814. 

113.  What  is  the  proper  manner  of  designating  a  person  in  a 
pleading  who  sues  or  is  sued  in  a  representative  capacity,  as,  for 
erample,  executor  or  administrator  f 

The  party  so  suing  or  sued  should  be  designated  in.  the 
jileading  by  his  full  name,  with  the  words  "  as  executor,"  etc.,  or 
"  as  administrat'h^  "  added.     2  Wait's  Pr.  373. 

113.  Is  the  word  "  as  "  between  the  name  of  the  party  and  the 
title  of  his  oj^oe  indispensable  to  show  that  the  claim  is  made  by  a 
person  in  a  representative  character  ? 

It  is  not,  if  the  a-verments,  frame  and  scope  of  the  complaint 
are  such  as  to  affix  to  the  party  a  representative  character  and 
standing  in  the  litigation,  and  to  show  that  the  cause  of  action, 
if  any,  devolved  upon  him  solely  in  that  character.  Beers  v. 
Shannon,  73  N.  Y.  292. 

114.  If  an  infant  sues  by  his  guardian  how  shall  that  fact  ap- 
pear in  the  complaint  ? 

The  names  of  both  infant  and  guardian  should  be  inserted 
in  the  title  of  the  cause,  as  "  A  B,  an  infant,  by  C  D,  his  guard- 
ian," and  the  complaint  should  also  allege  in  a  traversable  form 
the  due  appointment  of  such  guardian.     2  Wait's  Pr.  875. 

115-  State  the  allegations  essential  and  peculiar  to  a  good  com- 
plaint by  an  executor  or  administrator  suing  as  such  ? 

The  complaint  should  allege  that  letters  testamentary  or  of 
administration  were  duly  granted  to  the  plaintiff  by  a  surrogate 
of  this  State,  naming  the  officer  or  specifying  his  county,  and 
should  state  also  the  time  when  and  the  place  where  the  letters 
Avere  granted.  The  facts  out  of  which  the  right  of  action  arose 
should  be  stated  as  they  actually  exist.     Thus,  promises  made  to 
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the  deceased  should  be  pleaded  as  so  made,  and  not  as  having 
been  made  to  the  plaintiff.     2  Wait's  Pr.  373,  374. 

116.  What  allegations  showing  capacity  to  sue  are  essential  in 
a  complaint  in  an  action  brought  hy  a   receiver  f 

The  complaint  must  contain  a  direct  averment  that  the 
plaintiff  vs^as  duly  appointed  receiver  by  an  order  of  the  court  or 
a  judge,  specifying  what  court  or  judge,  and  must  set  out  so 
much  of  the  proceedings  of  the  appointment  that  the  court  may 
see  that  the  appointment  was  legal.  Thus  it  should  state  the 
time  and  place  of  appointment,  the  giving  and  filing  of  security, 
and  the  entry  of  the  plaintiff  upon  the  duties  of  his  office.  2 
Wait's  Pr.  275. 

117.  When  is  it  necessary  to  allege  a  consideration  in  a  com- 
plaint  upon  contract? 

In  all  actions  upon  a  contract,  whether  implied  or  express, 
oral  or  written,  the  complaint  must  allege  the  existence  of  a  con- 
sideration sufficient  to  sustain  the  contract,  except  where  the 
nature  of  the  contract  is  such  as  to  raise  a  presumption  of  a  con- 
sideration, in  which  case  no  consideration  need  be  averred.  2 
Wait's  Pr.  379 ;  3  Wait's  Law  &  Pr.  310. 

118.  When  is  it  necessary  to  allege  a  demand  or  request? 

It  is  only  necessary  to  allege  a  demand  or  request  where 
such  demand  or  request  is  essential  to  fix  the  defendant's  liabil- 
ity.    2  Wait's  Pr.  380,  381. 

119.  Is  there  any  difference  between  the  allegations  necessary  in 
a  complaint  in  an  'action  upon  a  note  payable  on  demand,  and  a 
complaint  in  an  action  on  a  note  payable  after  demand  ? 

There  is.  In  the  former  case  it  is  not  necessary  to  allege  a 
demand,  while  in  the  latter  it  is.  2  Wait's  Pr.  381 ;  7  Wait's 
Act.  &  Def.  36?. 

120.  What  is  the  rule  as  to  pleading  a  demand  in  an  action  of 
trover  ? 

In  an  action  for  the  detention  of  chattels,  where  the  de- 
fendant came  lawfully  into  possession,  a  demand  before  suit 
must  be  alleged;  but  where  there  is  a  wrongful  taking  and  de- 
tention, no  demand  need  be  alleged  or  proved.     2  Wait's  Pr. 
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390  ;  6  Wait's  Act.  &  Def.  205  ;  8  id.  481 ;  3  Wait's  Law  &  Pr. 
(5tli  ed.)  322. 

121.  State  the  general  rule  as  to  the  necessity  of  averring  notice 
in  a  complaint? 

It  is  a  general  rule  that  when  the  matter  alleged  in  the 
pleading  is  to  be  considered  as  lying  more  properly  in  the  knowl- 
edge of  the  party  pleading  it,  than  of  the  adverse  party,  notice 
thereof  should  be  averred.     2  Wait's  Pr.  385. 

122.  JVhat  is  the  rule  as  to  the  necessity  of  alleging  the  perform- 
dnce  of  conditions  precedent  ? 

Whenever  a  condition  precedent  exists,  its  performance 
must  be  alleged  or  its  non-performance  excused.  2  Wait's  Pr. 
388. 

123.  How  must  performance  of  conditions  precedent  he  pleaded  ? 
It  is  optional  with  the  pleader  whether  he  will  plead  the 

performance  of  a  condition  precedent  in  the  manner  authorized 
by  the  Code,  or  whether  he  will  conform  his  pleading  to  the  re- 
quirements of  the  old  system.  If  he  adopts  the  Code  method,  it 
will  be  unnecessary  to  state  facts  showing  performance,  but  if  he 
does  not  adopt  that  method,  the  former  rules  of  pleading  apply, 
and  facts  showing  performance  must  be  stated,  not  circum 
stances  that  are  mere  evidence,  nor  mere  legal  conclusions.  2 
Wait's  Pr.  384. 

124.  What  facts  may  he  alleged  hy  way  of  excuse  for  the  non- 
performance of  a  condition  precedent  ? 

Where  non-performance  has  been  occasioned  by  the  act  of 
God,  or  of  the  law ;  or  where  the  other  party  has  disqualified 
himself  for  performing  the  condition  on  his  part,  or  has  given 
notice  that  he  will  not  perform  it,  the  party  seeking  a  remedy 
need  not  aver  performance  or  readiness  to  perform  on  his  part, 
but  may  allege  these  facts  in  excuse  of  non-performance.  2 
Wait's  Pr.  383. 

125.  When  must  damage  he  pleaded? 

Such  damage  as  must  necessarily  result  from  the  facts  set 
forth  in  a  pleading  need  not  be  set  forth  in  a  complaint,  but  all 
other  damage  must  be  pleaded,  or  evidence  of  sudh  damage  can- 
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not  be  given  on  the  trial.  Damage  which  must  be  pleaded,  and 
which  does  not  necessarily  arise  from  the  facts  stated  in  the 
complaint,  is  commonly  called  special  damage.  2  Till.  &  S.  101, 
102 ;  2  Wait's  Pr.  387, 388,  397. 

126.  When  and  how  must  special  damage  be  pleaded  in,  an  ac- 
tion of  slander  ? 

In  all  actions  of  slander  where  the  defamatory  words  spoken 
are  not  in  themselves  actionable,  the  right  to  recover  depends 
upon  the  question  whether  they  caused  special  damage,  and 
such  special  damage  must  be  fully  and  accurately  alleged. 
Thus,  if  the  special  damage  consists  in  a  loss  of  customers,  or  in 
the  loss  of  a  sale  of  property,  the  persons  who  ceased  to  be  cus- 
tomers, or  who  refused  to  purchase  must  be  named.  2  Wait's 
Pr.  398,  399. 

127.  What  exception  is  there  to  this  rule  ? 

In  an  action  of  slander  brought  by  a  woman  for  words  im- 
puting unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.     Code  of  Civil  Pro.,  §  1906. 

128.  What  are  the  essential  averments  of  a  complaint  in  an 
action  for  slander  of  title  to  land  ? 

1.  A  statement  of  the  words  spoken ;  2.  An  averment  of 
their  falsity ;  3.  Malice  in  the  speaker ;  and  4.  Facts  showing 
special  damage.     5  Wait's  Act.  &  Def.  761,  762. 

129.  What  allegations  are  necessary  in  a  complaint  in  an  action 
for  malicious  prosecution  f 

The  essential  allegations  of  a  complaint  in  an  action  for 
malicious  prosecution  are  those  showing  a  previous  unfounded 
prosecution  of  the  plaintiff  by  the  defendant,  commenced  without 
probable  cause,  conducted  with  malice,  and  terminated  favbrably 
to  the  party  prosecuted.     4  Wait's  Act.  &  Def.  337 ;  8  id.  387. 

130.  What  are  the  essentials  of  a  complaint  in  an  action  for 
deceit  in  the  purchase  or  sale  of  a  chattel,  induced  by  false  repre- 
sentations ? 

The  complaint  should  at  least  set  out  the  substance  of  the 
representations,  and  aver  their  falsity,  and  that  they  were  made 
with  intent  to  deceive  the  plaintiff  and  induce  him  to  make  the 
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purchase  or  trade  in  question,  and  that  they  did  induce  such 
trade  to  the  defendant's  injury.  Barber  v.  Morgan,  51  Barb.  116. 

131.  What  is  the  rule  as  to  the  construction  of  a  complaint 
which  is  so  framed  that  it  is  doubtful  whether  the  action  is  on  con- 
tract or  in  tort  ? 

If  the  cause  of  action  as  set  forth  is  doubtful  or  ambiguous, 
every  intendment  is  in  favor  of  construing  it  as  being  in  the 
nature  of  the  action  ex  contractu.  Goodwin  v.  Grriffis,  88  N.  Y. 
629,  639. 

133.  Suppose  a  complaint  alleges  the  sale  and  deliver^/  of  prop- 
erty to  the  defendant  at  a  fixed  and  agreed  price,  which  remains 
unpaid,  and  also  alleges  that  the  defendant  perpetrated  a  fraud 
in  making  the  purchase  by  means  of  false  representations  as  to  his 
solvency,  but  does  not  allege  that  damages  have  accrued  to  the 
plaintiff  by  reason  of  the  fraud,  what  will  be  the  effect  of  the  omis- 
sion of  the  latter  allegation  ? 

The  omission  to  allege  that  damages  have  accrued  to  the 
plaintiff  by  reason  of  the  fraud  will  be  accepted  by  the  court  as 
a  circumstance  indicating  the  purpose  of  the  pleader  to  rely  upon 
the  contract  as  constituting  the  cause  of  action  if  any  doubt 
exists  as  to  whether  it  was  the  iuLention  of  the  pleader  to  set 
forth  a  cause  of  action  ex  contractu  or  ex  delicto.  McDonough  v. 
Dillingham,  43  Hun,  493. 

133.  ^  complaint  alleged  that  the  defendant  on  the  sale  of  a 
layne  horse  warranted  and  falsely  represented  that  the  lameness 
was  in  the  foot  only,  resulting  from  an  injury  while  in  pasture, 
and  would  soon  disappear  ;  that  the  plaintiff  purchased  the  horse 
relying  upon  such  warranty  and  representations,  and  believing 
them  to  be  true;  that  the  horse  was  in  fact  lame  from  a  diseased 
gambrel  joint,  which  the  defendant  well  knew  at  the  time  of  sale 
and  of  making  such  warranty  and  representations  ;  and  that 
by  means  of  the  premises  the  defendant  falsely  and  fraudulently 
deceived  the  plaintiff  in  the  sale  of  the  horse  to  his  damage 
of  $500.  Can  there  be  a  recovery  by  the  plaintiff  on  mere  proof  of 
the  warranty,  its  breach,  and  the  amount  of  the  plaintiff's  damage  f 
There  cannot.  The  complaint  is  for*  fraud,  and  there  can  be 
no  recovery  for  a  mere  breach  of  warranty.  2  Wait's  Law  &  Pr. 
(5th  ed.)  350. 
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134.  What  is,  as  a  general  rule,  the  distinguishing  feature  be- 
tween a  complaint  for  a  hreaeh  of  warranty  and  a  complaint  for 
fraud  hy  means  of  false  representations  f 

The  presence  or  absence  of  an  allegation  of  guilty  knowl- 
edge of  tlie  falsity  of  the  representations  on  the  part  of  the  party 
making  them.     2  Wait's  Law  &  Pr.  (5th  ed.)  350. 

135.  What  are  the  averments  peculiar  to  a  complaint  in  parti- 
tion f 

The  complaint  must  describe  the  property  with  common 
certainty,  and  must  specify  the  rights,  shares  and  interests  there- 
in of  all  the  parties  as  far  as  they  are  known  to  the  plaintiff.  If 
a  party,  or  the  share,  right,  or  interest  of  a  party  is  unknown  to 
the  plaintiff ;  or  if  a  share,  right  or  interest  is  uncertain  or  con- 
tingent ;  or  if  the  ownership  of  the  inheritance  depends  upon  an 
executory  devise  ;  or  if  a  remainder  is  a  contingent  remainder,  so 
.  that  the  party  cannot  be  named ;  that  fact  must  be  stated  in  the 
complaint.     Code  of  Civil  Pro.  §  1542. 

136.  Where  an  action  is  brought  by  or  against  a  corporation  how 
must  the  fact  of  incorporation  be  stated  in  the  complaint? 

The  complaint  must  aver  that  the  plaintiff  or  the  defendant, 
as  the  case  may  be,  is  a  corporation ;  must  state  whether  it  is  a 
domestic  or  a  foreign  corporation ;  and  if  the  latter,  must  state 
the  State,  country  or  government  by  or  under  whose  laws  it  was 
created.  But  the  plaintiff  need  not  set  forth  or  specially  refer 
to  any  act  or  proceeding,  by  or  under  which  the  corporation  was 
created.     Code  of  Civil  Pro.,  §  1775. 

137.  At  what  stage  of  an  action  may  the  complaint  he  served? 
It  may  be  served  with  the  summons,  or  it  may  be  served 

within  twenty  days  after  written  demand  upon  the  plaintiff's 
attorney  of  a  copy  of  the  complaint.  Code  of  Civil  Pro.,  §§  419, 
479. 

138.  What  pleadings  on  the  part  of  the  defendant  are  author- 
ized  hy  the  Oode  ?  " 

The  only  pleading  on  the  part  of  the  defendant  is  either  a 
demurrer  or  an  answer.  Code  of  Civil  Pro.,  §  487. 
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139.  Within  what  time  must  the  defendant  plead,  after  being 
served  with  a  copy  of  the  complaint  f 

The  demurrer  or  answer  of  the  defendant  must  be  served 
within  twenty  days  after  the  service  of  the  copy  of  the  complaint, 
unless  the  time  for  answering  or  demurring  has  been  extended 
by  order  or  by  consent,  or  unless  the  defendant  has  been  ar- 
rested in  the  action,  or  the  complaint  has  been  served  by  mail. 
2  Wait's  Pr.  410 ;  Code  of  Civil  Pro.,  §  422. 

140.  Within  what  time  may  the  defendant  answer  the  com- 
plaint in  an  action  in  which  he  has  been  arrested  f 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant  arrested  before  answer  has  twenty  days  after 
the  arrest  in  which  to  answer  the  complaint.  Code  of  Civil  Pro., 
§  566.     See  2  Wait's  Pr.  412. 

141.  Where  the  summons  has  been  served  by  publication,  when 
does  the  time  to  answer  begin  to  run  ? 

From  the  time  the  service  by  publication  is  complete,  which 
will  be  upon  the  day  of  the  last  publication  pursuant  to  the  order. 
Code  of  Civil  Pro.,  §  441 ;  2  Wait's  Pr.  412. 

143.  Within  what  time  may  the  defendant  answer  a  complaint 
served  by  mail  ? 

At  any  time  within  forty  days  from  the  date  of  such  service. 
2  Wait's  Pr.  411 ;  Code  of  Civil  Pro.,  §  798. 

143.  What  is  the  effect  of  a  failure  to  answer  within  the  time 
fixed  by  the  statute  ? 

If  the  defendant's  time  to  plead  has  not  been  extended  by 
order  or  consent,  a  failure  to  plead  within  the  time  allowed  by 
statute  entitles  the  plaintiff  to  judgment.  2  Wait's  Pr.  432, 518  ; 
Code  of  Civil  Pro.,  §§  1212-1219. 

144.  Within  what  time  must  the  defendant  serve  an  answer  to 
an,  amended  complaint  ? 

An  answer  to  an  amended  complaint  must  be  served  within 
twenty  days  from  the  service  of  the  amended  pleading  upon  the 
defendant.     2  Wait's  Pr.  411 ;  Code  of  Civil  Pro.,  §  543. 

19 
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145.  How  would  you  proceed  to  obtain  an  extension  '  of  time  to 
answer  f 

The  proper  procedure  to  obtain  an  extension  of  time  to 
answer,  when  such  extension  cannot  be  obtained  by  consent,  is 
to  prepare :  1.  An  affidavit,  setting  forth  the  reasons  why  an  ex- 
tension of  time  is  necessary ;  2.  Also,  an  affidavit  of  merits,  by 
the  party,  or  proof  tliat  one  has  been  filed,  or  an  affidavit  of  the 
attorney  or  counsel  retained  to  defend  the  action,  "that,  from 
the  statement  of  the  case  in  the  action,  made  to  him  by  the  de- 
fendant, he  verily  believes  that,  the  defendant  has  a  good  and 
substantial  defense  upon  the  merits  to  the  cause  of  action  set 
forth  in  the  complaint,  or  to  some  part  thereof ;  "  and  the  affi- 
davit must  state  whether  any  extension  of  time  to  answer  or 
demur  has  been  granted  by  stipulation  or  order;  3.  The  motion 
should  be  made  ea;  ^ar^e  before  a  judge  of  the  supreme  court  at 
chambers,  or  before  a  county  judge  of  the  county  where  the 
action  is  triable,  or  of  the  county  where  the  attorney^for  the 
defendant  resides ;  4.  Copies  of  the  affidavits  and  order  must  be 
served  on  the  plaintiff.  Code  of  Civil  Pro.,  |§  772,  781; 
General  Rule  24  ;  2  Wait's  Pr.  413. 

146.  In  what  case  must  an  application  for  an  extension  of  time  to 
answer  or  demur  he  made  to  the  court  upon  notice  to  the  plaintiff's 
attorney  ?  - 

Where  the  action  is  against  a  foreign  or  domestic  corpora- 
tion to  recover  damages  for  the  non-payment  of  a  promissory 
note,  or  other  evidence  of  debt,  for  the  absolute  payment  of 
money  upon  demand,  or  at  a  particular  time.  Code  of  Civil  Pro.^ 
§  1778. 

147.  Can  a  defendant  both  answer  and  demur  to  the  complaint? 
He  may  demur  to  the  whole  complaint,  or  to  one  or  more 

separate  causes  of  action  stated  therein,  and  in  the  latter  case 
he  may  answer  to  the  causes  of  action  not  demurred  to.  Code  of 
Civil  Pro.,  §  492 :  2  Wait's  Pr.  454. 

148.  iState  the  grounds  upon  which  a  demurrer  may  be  taken  to 
a  complaint? 

The  defendant  may  demur  to  the  complaint,  where  one  or 
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more  of  the  following  objections   thereto  appear   upon   the  face 
thereof  : 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. , 

4.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

6.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or^defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Code  of  Civil  Pro.,  §  488. 

149.  How  far  is  a  demurrer  an  admission  of  the  facts  stated  in 
the  pleading  demurred  to? 

A  demurrer,  so  long  as  it  continues  ijpon  the  record,  is  an 
admission  of  the  facts  stated  in  the  pleading,  not  only  for  the 
purposes  of  the  argument,  but  as  evidence  upon  the  trial. 
Gould's  PI.  429 ;  2  Wait's  Pr.  445. 

150.  Is  it  proper  to  demur  to  a  part  of  an  entire  cause  of 
action? 

It  is  not.  A  demurrer  must  reach  the  whole  of  a  cause  of 
action.     2  Wait's  Pr.  446. 

151.  Would  it  he  proper  to  demur  to  a  complaint  on  the  ground 
of  a  defect  of  parties,  arising  from  a  failure  to  join  as  plaintiffs 
or  defendants,  parties  not  mentioned  in  the  complaint  ? 

It  would  not,  as  a  demurrer  is  a  proper  remedy  only  where 
the  defect  appears  upon  the  face  of  the  complaint.  2  Wait's 
Pr.  449 ;  Code  of  Civil  Pro.,  §488. 

152.  If  it  appears  upon  the  face  of  the  complaint  that  too  many 
parties  have  been  made  defendants,  would  it  be  proper  to  demur  on 
the  ground  of  a  defect  of  parties  ? 

It  would  not,  as  such  demurrer  is  proper  only  where  there  are 
too  few  and  not  where  there  are  too  many  parties.  But  the 
parties  improperly  joined  as  defendants  may  demur  on  the  ground 
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that  as  to  them,  the  complaint  does  not  state  facts    sufficient  to 
constitute  a  cause  of  action.     2  Wait's  Pr.  449,  450. 

153.  What  does  the  Code  require  in  respect  to  the  form  of  a  de- 
murrer ? 

The  Code  requires  tliat  the  demurrer  shall  distinctly  specify 
the  objections  to  the  complaint,  and  provides  that  unless  it  does 
so,  it  may  be  disregarded.  2  Wait's  Pr.  453  ;  Code  of  Civil 
Pro.,  §  490. 

,154:.  In  what  cases  will  it  be  sufficient  to  state  the  objeetiori  in 
the  language  of  the  statute  ? 

Where  the  objection  is  either  (1)  that  the  court  has  not  jur- 
isdiction of  the  person  of  the  defendant,  or  (2)  that  the  court  has 
not  jurisdiction  of  the  subject  of  the  action,  or  (3)  that  there  is 
another  action  pending  between  tlie  same  parties  for  the  same 
cause,  or  (4)  that  the  complaint  does  not  state  facts  sufficient'  to 
constitute  a  cause  of  action.     Code  of  Civil  Pro.,  §  490. 

155.  If  a  dem,urrer  states  "  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,"  can  the  question  as 
to  the  want  of  parties,  or  the  form  of  the  action  be  raised  upon  the 
argument  ? 

It  cannot.  The  demurrer  must  specifically  state  the  partic- 
ular objection  relied  on,  or  it  will  fail  to  serve  the  purpose  of  a 
demurrer.     2  Wait's  Pr.  454. 

156.  What  is  proper  mode  of  taking  an  objection  to  the  com- 
plaint, where  any  of  the  defects  exist  for  which  a  demurrer  is 
allowed  under  section  ^%%  of  the  Code,  but  where  such  defects-are 
not  apparent  upon  the  face  of  the  complaint? 

The  objection  which  might  be  taken  by  demurrer,  if  the  de- 
fects were  apparent  on  the  face  of  the  cornplaint,  maybe  taken 
by  answer  where  the  defects  are  not  so  apparent.  2  Wait's  Pr. 
408;  Code  of  Civil  Pro.,  §  498. 

157.  What  will  be  the  effect  if  no  such  objection  be  taken  either 
by  demurrer  or  answer  f 

In  that  case  the  defendant  will  be  deemed  to  have  waived 
such  objections,  excepting  only  the  objection  to  the  jurisdiction 
of  the  court,  and  the  objection  that  the  complaint  does  not  state 
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facts  sufficient  to  constitute  a  cause   of  action.    Code  of  Civil 
Pro.,  §  499. 

158.    Will  omitting  to  demur  waive   the    objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  actio70? 
It  will  not.    This  objection  may  be  raised  at  any  stage  of  the 
action.     2  Wait's  Pr.  456. 

159-    What  other  defect  in  a  complaint  is  not  waived  by  pleading 
to  the  merits  ? 

The  want  of  jurisdiction.  This  defect  is  incurable,  and  is 
never  waived,  but  may  be  raised  whenever  the  parties  are  before 
the  court.     2  Wait's  Pr.  456. 

1 60.  What  must  an  answer  contain  ? 

The  answer  of  the  defendant  must  contain  :  1.  A  general 
or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant  or  of  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief  ;  2.  A  statement  of  any 
new  matter  constituting  a  defense  or  counter-claim,  in  ordinary 
and  concise  language,  without  repetition.  2  Wait's  Pr.  415  ; 
Code  of  Civil  Pro.,  §  500.     (;\  i  •  d '  i  c'      ," ' 

161.  What  is  the  distinction  between   a  general  and  a  specific 
denial  ? 

A  general  denial  is  a  denial  of  all  the  allegations  of  the  com- 
plaint taken  together.  A  specific  denial  is  a  denial  of  one  or  of 
each  allegation  taken  separately.     2  Wait's  Pr.  419. 

163.    Give  the  usual  form  of  a  general  denial  ? 

Ordinarily,  the  words  "the  defendant  denies  each  and  every 
allegation  of  the  complaint "  are  used  to  present  a  general  denial. 
■2  Wait's  Pr.  419. 

163.  May  there  be  a  general  denial  to  a  part  of  a  complaint? 
Yes ;  the  defendant  may  expressly  admit  certain  allegations  in 

the  complaint,  and  then  deny  each  and  every  allegation  not  be- 
fore expressly  admitted.     2  Wait's  Pr.  420. 

164.  -Zs  there  any  limitation  as  to  the  number  of  defenses  which 
may  be  set  forth  by  answer  ? 

There  is  not.     A  defendant  may  set  forth  in  his  answer  as 
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many  defenses  or  counter-claims,  or  both,  as  he  has,  whether  they 
are  such  as  were  formerly  denominated  legal  or  equitable.  Code 
of  Civil  Pro.,  §  507. 

165.  Can  a  defendant  set  up  inconsistent  defenses  in  his 
answer  ? 

He  may.  Gtoodwin  t.  Wertheimer,  99  N.  Y.  149  ;  Bruce  t. 
Burr,  67  N.  Y.  237. 

166.  What  is  the  requirement  of  the  Code  as  to  the  manner  of 
stating  several  defenses  or  counter-claims  in  an  answer? 

Each  defense  or  counter-claim  must  be  separately  stated  and 
numbered,  and  unless  it  is  interposed  to  the  entire  complaint  it 
must  distinctly  refer  to  the  cause  of  action  which  it  is  intended 
to  answer.     Code  of  Civil  Pro.,  §  607. 

167.  Is  a  partial  defense  to  all  or  apart  of  the  causes  of  action 
set  forth  in  the  complaint  permitted  hy  the  Code  f 

It  is.  But  it  must  be  expressly  stated  to  be  a  partial  defense 
to  the  entire  complaint  or  to  one  or  more  separate  causes  of 
action  therein  set  forth,  and  unless  it  is  interposed  to  the  entire 
complaint  it  must  distinctly  refer  to  the  cause  of  action  which  it 
is  intended  to  answer.     Code  of  Civil  Pro.,  §  508. 

168.  What  question  of  law  is  raised  by  a  demurrer  to  a  partial 
defense  ? 

The  question  whether  the  defense  is  sufficient  for  the  purpose 
for  which  it  was  pleaded.     Code  of  Civil  Pro.,  §  508. 

169.  Give  an  example  of  a  partial  defense  ? 

Matter  tending  only  to  mitigate  or  reduce  damages  in  an 
action  to  recover  damages  for  the  breach  of  a  promise  to  marry, 
or  for  a  personal  injury,  or  an  injury  to  property.  Code  of 
Civil  Pro.,  §  508. 

170.  Would  it  he  proper  to  plead  a  partial  defense  in  an  answer 
setting  up  one  or  more  defenses  to  the  entire  cause  of  action  ? 

It  would.     Code  of  Civil  Pro.,  §§  607,  535,  536; 

171.  Will  a  failure  to  interpose  any  answer  in  an  action  for  a 
wrong  preclude  the  defendant  from  proving  facts,  not  amounting  to 
a  total  defense,  which  tend  to  mitigate  or  otherwise  reduce  the 
plaintiff ^s  damages? 


Pleading.  295 

It  will  not.  A  defendant,  in  default  for  want  of  an  answer, 
may  prove  facts  of  that  description  upon  a  reference  or  inquiry 
to  ascertain  the  amount  of  the  plaintiff's  damages.  Code  of 
Civil  Pro.,  §  536. 

172.  -Zs  it  proper  in  admitting  or  denying 'certain  allegations  in 
the  complaint  to  refer  to  the  matter  admitted  or  denied  as  the  part 
of  the  complaint  at  or  between  certain  folios  ? 

It  is  not.  The  method  does  not  conform  to  the  spirit  of 
the  Code,  which  requires  pleadings  to  be  in  words  at  length  and 
not  abreviated,  and  fails  to  distinguish  the  allegations  a4mitted 
or  denied  in  case  the  action  is  before  an  appellate  court  for 
review.  Caulkins  v.  Bolton,  98  N.  Y.  511 ;  Code  of  Civil 
Pro.,  §  22. 

173.  When  is  a  denial  of  knowledge,  or  information  sufficient  to 
form  a  belief,  the  only  proper  mode  of  answering  a  complaint  ? 

When  the  defendant  is  ignorant  of  the  facts  alleged  and 
cannot  safely  deny,  and  is  not  bound  to  admit  them,  but  must 
verify  his  answer.     2  Wait's  Pr.  424. 

174.  When  is  a  denial  of  knowledge,  or  information  sufficient  to 
form  a  belief,  insufficient  as  an  answer? 

When  the  facts  alleged  in  the  complaint,  if  true,  must 
necessarily  be  known  to  the  defendant,  or  must  be  deemed,  as  a 
matter  of  law,  to  be  within  his  knowledge,  or  where  the  defend- 
ant possesses  the  means  of  informing  himself  of  the  truth  of  such 
facts.     2  Wait's  Pr.  423. 

175.  Is  it  necessary,  in  an  action  of  trover,  to  deny  the  alleged 
value  of  property  alleged  to  have  been  converted  in  order  to  escape 
the  effect  of  an  implied  admission  of  value  ? 

It  is  not.  No  admission  of  the  value  alleged  arises  from  a 
failure  to  deny  it.     2  Wait's  Pr.  417  ,  2  Wait's  Law  &  Pr.  653. 

176.  In  an  action  for  the  conversion  of  a  promissory  note  is  it 
proper  for  the  defendant  to  allege  facts  tending  to  show  that  the 
note  was  of  little  value  or  of  no  value  f 

It  is  proper  to  set  forth  any  fact  which  would  tend  to  dim- 
inish the  damages  recoverable.  Thompson  v.  Salbert,  40  Hun, 
536. 
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177.  Is  it  necessary  that  the  answer  of  the  defendant  should 

deny  such  material  facts  as  are  not  directly  and  expressly  averred  f 

It  is.     Every  fact  impliedly  averred  in  the  complaint  must 

be  traversed  by  the  ansvi^er,  the  same  as  if  it  vrere  expressly 

averred,  oV  it  will  stand  admitted.     2  Wait's  Pr.  416,  425. 

178-  Can  a  defense,  which  confesses  and  avoids  the  cause  of  ac- 
tion, he  given  in  evidence  under  a  general  denial  ? 

It  cannot.     McKyring  v.  Bull,  16  N.  Y.  297,  304. 

179.  Can  the  defense  of  payment  he  proved  under  a  general 
denial  % 

It  is  generally  true  that  a  defense  of  payment  is  inadmis- 
sible under  a  general  denial ;  but  this  is  not  so  when  the  fact  of 
non-payment  is  alleged  in  the  complaint  as  a  necessary  and  ma- 
terial fact  to  constitute  a  cause  of  action.  7  Wait's  Act  &  Def. 
422 ;  8  id.  589 ;  2  Wait's  Law  &  Pr.  (5th  ed.)  658. 

180.  State  generally  what  may  he  proved  under  a  general  de- 
nial ? 

It  is  always  competent  to  prove  under  a  general  denial  any 
facts  tending  to  controvert  the  material  affirmative  allegations  of 
a  complaint.  2  Wait's  Law  &  Pr.  (5th  ed.)  653.  See  1  Bliss' 
Code,  363,  364. 

181.  What  is  new  matter  ? 

New  matter  is  that  which  admits  the  cause  of  action  alleged 
in  the  complaint,  yet  constitutes  a  defense  to  the  same.  Matter 
which  denies  the  essential  allegations  of  a  complaint,  or  states 
circumstances  which,  if  testified  to  by  competent  witnessess, 
would  disprove  them,  is  not  new  matter.     2  Wait's  Pr.  426. 

183.  When  is  it  necessary  to  insert  a  demand  for  relief  in  an 
answer  ? 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff  by  reason  of  a  counter-claim  inter- 
posed by  him,  he  must  demand  the  judgment  in  his  answer. 
Code  of  Civil  Pro.,  §  509. 

183.  Is  there  any  case  in  which  the  answer  should  ask  for  relief 
against  a  co-defendant  f 

Where  the  judgment  may  determine  the  ultimate  rights  of 
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two  or  more  defendants  as  between  themselves,  a  defendant  who 
requires  such  a  determination  must  demand  it  in  his  answer. 
Code  of  Civil  Pro.,  §  521. 

184.  In  an  action  for  a  separation  from  bed  and  hoard  can  the 
defendant  set  up  in  justification  the  misconduct  of  the  plaintiff  ? 

Yes ;  and  if  that  defense  is  established  to  the  satisfaction  of 
the  court,  the  defendant  will  be  entitled  to  judgment.  Code  of 
Civil  Pro.,  §  1765. 

185.  What  do  you  understand  hy  a  counter-claim? 

A  counter-claim  is  a  demand,  existing  at  the  commence- 
ment of  the  suit,  in  favor  of  the  defendant  and  against  the  plaint- 
iff, which  would  be  sufficient  to  sustain  an  independent  or  cross 
action  between  the  parties.  It  includes  the  former  defense  of 
set-off  and  recoupment,  and  is,  in  fact,  a  cause  of  action  against 
the  plaintiff  set  up  by  the  defendant  in  his  answer,  instead  of  in 
a  complaint  in  an  independent  action.     2  Wait's  Pr.  427. 

186.  How  mang  species  of  counter-claim  are  given  by  the  Code  ? 
There  are  two  species  of  counter-claims,  one  which  may  be 

set  up  in  any  action  whatever,  and  one  which  can  be  pleaded 
only  in  an  action  arising  on  contract.    Code  of  Civil  Pro.,  §  501. 

}     187.    What  are  the  requisites  of  every  counter-claim? 

Every  counter-claim  must  tend  in  some  way  to  diminish  or 
defeat  the  plaintiff's  recovery,  and  must  be  a  cause  of  action 
against  the  plaintiff,  or  in  a  proper  case,  against  the  person  whom  he 
represents,  and  in  favor  of  the  defendants,  or  of  one  or  more  de- 
fendants, between  whom  and  the  plaintiff  a  separate  judgment 
may  be  had  in  the  action.  Code  of  Civil  Pro.,  §  50  ;  2  Wait's 
Pr.  428. 

188.    What  are  the  requisites  of  a  counter-claim  which  may  he 
interposed  in  any  action? 

It  must  possess  the  requisites  of  all  counter-claims,  as  above 
stated,  and,  in  addition,  must  be  a  cause  of  action  arising  out  of 
the  contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the  subject 
of  the  action.     Code  of  Civil  Pro.,  §  501 ;  2  Wait's  Pr.  430. 
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189.  What  are  the  requisites  of  a  counter-claim  which  can  he 
pleaded  in  an  action  on  contract  only  ? 

In  addition  to  what  is  essential  to  every  counter-claim,  it 
must  be  a  cause  of  action  on  contract  and  must  have  existed  at 
the  commencement  of  the  action.  Code  of  Civil  Pro.,  §  501 ;  2 
Wait's  Pr.  429. 

190.  Where  an  action  upon  a  contract  other  than  a  negotiable 
'promissory  note  or  hill  of  exchange  is  brought  hy  an  assignee  of  the 
contract,  ivhat  other  demand  on  contract  may  he  allowed  as  a  counter- 
claim f 

Any  demand  vi^hich  existed  against  the  assignor  of  the  con- 
tract sued  on,  or  against  an  assignee  of  the  contract,  at  the  time 
of  the  assignment,  and  which  belonged  to  the  defendant  in  good 
faith  before  notice  of  the  assignment,  must  be  allowed  as  a 
counter-claim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  original  partjj^  to  the  contract, 
or  against  the  assignee,  when  the  contract  belonged  to  him. 
Code  of  Civil  Pro.,  §  502. 

191.  What  may  he  allowed  as  a  counter-claim  in  anaction  upon 
a  negotiable  promissory  note  or  hill  of  exchange  which  has  been 
assigned  to  the  plaintiff  after  it  became  due  ? 

A  demand  existing  against  a  person  who  assigned  or  trans- 
ferred it  after  it  became  due,  must  be  allowed  as  a  counter-claim 
to  the  amount  of  the  plaintiff's  demand,  if  it  might  have  been  so 
allowed  against  the  assignor  while  the  note  or  bill  belonged,  to 
him.     Code  of  Civil  Pro.,  §  502. 

192.  What  may  be  allowed  as  a  counter-claim  in  an  action  on 
contract  brought  hy  a  trustee  for  another,  or  where  the  action  is  in 
the  name  of  a  plaintiff  who  has  no  actual  interest  in  the  contract 
upon  which  the  action  is  founded? 

A  demand  against  the  plaintiff  cannot  be  allowed  as  a  coun- 
ter-claim, but  so  much  of  a  demand,  on  contract,  existing  against 
the  person  whom  he  represents,  or  for  whose  benefit  the  action 
is  brought,  as  will  satisfy  the  plaintiff's  demand,  must  be  allowed 
as  a  counter-claim  if  it  might  have  been  allowed  in  an  action 
brought  by  the  person  beneficially  interested.  Code  of  Civil 
Pro.,  §  502. 
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193.  What  map  he  set  up  as  a  counter-claim  in  an  action  against 
<tn  executor  or  an  administrator,  or  other  person  sued  in  a  represent- 
ative capacity? 

The  defendant  may  set  forth  as  a  counter-claim,  a  demand 
belonging  to  the  decedent,  or  other  person  whom  he  represents, 
where  the  person  so  represented  would  have  been  entitled  to  set 
forth  the  same  in  an  action  against  him.  Code  of  Civil  Pro.,  § 
505. 

194.  What  may  he  set  up  as  a  counter-claim  in  an  action  hr ought 
by  an  executor  or  administrator  in  his  representative  capacity  ? 

A  demand  against  the  decedent,  which  belonged  to  the  de- 
fendant at  the  time  of  the  decedent's  death,  may  be  set  forth  by 
the  defendant  as  a  counter-claim  as  if  the  action  had  been  brought 
by  the  decedent  in  his  life-time.     Code  of  Civil  Pro.,  §  506. 

195.  Is  a  defendant  compelled  to  set  up  any  demand  which  he 
may  have  against  the  plaintiff,  or  waive  his  right  to  urge  it  against 
the  plaintiff  in  a  subsequent  action  ? 

He  is  not.  He  may  elect  whether  he  will  set  up  his  .demand 
against  the  plaintiff  by  way  of  answer,  or  whether  he  will  bring 
an  independent  action  to  enforce  his  claim.  1  Bliss'  Code,  383, 
note  a. 

196.  How  should  a  counter-claim  he  pleAdedf 

The  rules  governing  the  mode  of  setting  out  a  cause  of  action 
in  a  complaint  are  equally  applicable  to  the  mode  of  setting  up 
a  counter-claim  in  an  answer.  But  the  pleader  should  state 
that  the  demand  is  set  up  as  a  counter-claim,  otherwise  it  will  be 
taken  as  a  defense  merely.  2  Till.  &  S.  Pr.  158,  159 ;  2  Wait's 
Pr.  431. 

197.  Within  what  time  must  the  plaintiff  demur  or  reply  to  the 
answer,  where  a  demurrer  or  reply  is  necessary  or  proper  ? 

In  the  absence  of  any  order  or  consent  extending  the  time 
to  plead,  the  plaintiff  must  demur  or  reply  to  the  answer  within 
twenty  days  from  the  time  of  its  service  upon  him,  unless  such 
service  was  by  mail,  in  which. case  the  plaintiff  has  forty  days  in 
which  to  plead.     2  Wait's  Pr.  439. 
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198.  When  only  is  a  reply  necessary? 

A  reply  is  necessary  only  where  the  answer  contains  new 
matter  constituting  a  counter-claim,  or  where  a  reply  to  new 
matter,  constituting  a  defense  by  way  of  avoidance,  is  required 
by  the  court.     2  Wait's  Pr.  440. 

199.  When  may  the  plaintiff  demur  to  the  answer? 

The  plaintiff  may  demur  to  a  counter-claim  or  a  defense  con- 
sisting of  new  matter  contained  in  the  answer  on  the  ground  that 
it  is  insufficient  in  law  upon  the  face  thereof.  He  'may  also 
demur  to  a  counter-claim,  upon  which  the  defendant  demands  an 
affirmative  judgment,  where  one  or  more  of  the  following  objec- 
tions thereto,  appear  on  the  face  of  the  counter-claim  : 

1.  That  the  court  has  not  jurisdiction  of  the  _  subject  thereof . 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  Tbat  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

4.  That  the  counter-claim  is  not  of  the  character  specified  in 
section  501  of  the  Code. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.     Code  of  Civil  Pro.  §§  494,  4^5. 

200.  What  may  the  plaintiff  plead  in  refly  to  the  answer? 
The  plaintiff  may  deny,  generally  or  specifically,  each  alle- 
gation controverted  by  him,  or  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief ;  and  he  may  allege,  in  ordinary 
and  concise  language,  without  repetition,  any  new  matter  not 
inconsistent  with  the  complaint,  constituting  a  defense  to  the 
counter-claim.    Code  of  Civil  Pro.,  §  514. 

201.  Is  an  answer^  consisting  only  of  denials,  demurrable? 
It  is  not.     2  Wait's  Pr.  457. 

202.  What  is  the  effect  of  an  omission,  on  the  part  of  the  plaint- 
iff, to  demur  or  reply  to  new  matter,  constituting  a  counter-claim, 
within,  the  time  prescribed  by  law  ? 

The  effect  of  the  omission  is  to  entitle  the  defendant  to 
apply,  on  notice,  for  judgment  upon  the  counter-claim.  Code  of 
Civil  Pro.,  §  515. 
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203.  What  remedy  has  a  defendant  when  an  insufficient  reply 
has  been  served? 

The  defendant  may  demur  to  the  reply  or  to  a  separate  tra- 
verse to  or  avoidance  of  a  defense  or  counter-claim  contained  in 
the  reply  upon  the  ground  that  it  is  insufficient  in  law  upqn  its 
face.     Code  of  Civil  Pro.,  §  493. 

204.  What   matters  in  a  pleading  are  deemed  admitted  hy  a 
failure  to  controvert  them? 

Each  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  and  each  material  allegation  of  new  matter  in  the 
answer  not  controverted  by  the  reply,  when  a  reply  is  required, 
are  for  the  purposes  of  the  action  taken  as  true.  Code  of  Civil 
Pro.,  §  522. 

205.  What  allegations  will  he  deemed  controverted  without  being 
denied  by  the  adverse  party  ? 

An  allegation  of  new  matter  in  the  answer  to  which  a  reply 
is  not  required,  or  of  new  matter  in  the  reply,  is  deemed  con- 
troverted by  the  adverse  party  by  traverse  or  avoidance  as  the 
case  requires.     Code  of  Civil  Pro.,  §  522. 

206.  In  what  cases  may  a  reply  be  required  by  the  court  ? 

Where  an  answer  contains  new  matter  constituting  a  defense 
by  way  of  avoidance,  it  is  in  the  discretion  of  the  court,  on  an  ap- 
plication by  the  defendant,  to  direct  the  plaintiff  to  reply  to  the 
new  matter;  and  in  that  case  the  reply,  and  the  proceedings 
upon  failure  to  reply  are  subject  to  the  same  rules  as  in  case  of  a 
counter-claim.     Code  of  Civil  Pro.,  §  516. 

207.  Is  it  permissible  to  set  forth  in  a  reply  two  or  more  distinct 
avoidances  of  the  same  defense  or  counter-claim  f 

It  is ;  but  they  must  be  separately  stated  and  numbered. 
Code  of  Civil  Pro.,  §  517. 

208.  What  facts  may  he  set  up  by  a  supplemental  complaint, 
answer  or  reply  ? 

Facts  material  to  the  case  (1)  occurring  after  the  former 
complaint,  answer  or  reply,  or  (2)  of  which  the  party  was 
ignorant  when  his  former  pleading  was  made  ;  (3)  the  fact  that 
a  judgment  or  decree  of  a  court  of  competent  jurisdiction  has 
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been  rendered  since  the  commencement- of  the  action,  determin- 
ing the  matters  in  controversy  therein  ;  and  (4)  the  death  of  a 
party,  and  the  succession  of  a  new  party  to  the  rights  of  the 
deceased  party.     Code  of  Civil  Pro.,  §§  544,  760. 

209.'  Can  a  supplemental  pleading  he  served  as  of  course  ? 
It  cannot.     An  application  for  leave  to  serve  it  must  be 
made  to  the  court.     Code  of  Civil  Pro.,  §  544. 

210.  Is  a  supplemental  pleading  a  substitute  for  the  original 
pleading  ? 

That  depends  upon  whether  the  application  was  for  leave  to 
make  a  supplemental  pleading  in  addition  to  or  in  the  place  of  the 
former  pleading,  and  the  terms  of  the  order  granting  it.  Code 
of  Civil  Pro.,  §  544. 

211.  An  order  was  made  granting  the  plaintiff  leave  to  serve  a 
supplemental  complaint,  in  addition  to  the  one  already  served,  and 
permitting  the  defendant  to  answer  or  demur  thereto.  The  sup- 
plemental complaint  served  unfiler  this  order  did  not  set  up  a  cause 
of  action  against  the  defendant  hut  merely  alleged  certain  facts  ad- 
ditional to  those  contained  in  the  original  complaint.  The  defend- 
ant demurred  to  the  supplemental  pleading  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Can 
the  demurrer  he  sustained  ? 

It  cannot.  The  supplemental  complaint  in  such  case  is  to 
be  read  as  a  part  of  the  original  complaint  and  if  the  two  con- 
'tain  a  cause  of  action  which  is  not  demurrable,  the  defendant 
must  answer  instead  of  demurring.  Hayward  v.  Hood.'  44  Hun, 
127. 

212.  Sow  are  provisional  remedies  or  other  proceedings  already 
taken  in  an  action,  affected  hy  a  iupplemental  pleading  served 
under  an  order  granting  leave  to  serve  a  supplemental  pleading  in 
addition  to  the  one  before  served  f 

They  are  not  affected  in  any  way,  but  the  right  of  the  ad- 
verse party  to  vacate  or  set  aside  the  remedy  or  other  proceeding 
depends  upon  the  case  presented  by  the  original  and  supplemen- 
tal pleadings.     Code  of  Civil  Pro.,  §  544. 
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213.  What  is  a  sham  answer  ? 

A  sham  answer  is  one  that  is  false,  whether  it  be  interposed 
in  good  faith  or  otherwise.     2  Wait's  Pr.  488. 

214.  What  is  an  irrelevant  answer  ?" 

An  irrelevant  answer  is  one  which  has  no  substantial  rela- 
tion to  the  controversy  between  the  parties  to  the  suit.  2  Wait's 
Pr.,  478. 

215.  What  remedy  has  the  plaintiff  against  sham  and  irrelevant 
answers  and  defenses  ? 

His  remedy  is  to  move  the  court  to  strike  out  the  defense  as 
sham  or  irrevalent,  as  the  case  may  be.  2  Wait's  Pr.  489 ;  Code 
ofCi^ilPro.,  §§  538,545. 

216-  Oan  an  answer  containing  a  general  denial  he  struck  out 
as  sham  f 

It  cannot.     2  Wait's  Pr.  491. 

217.  Oan  a  counter-claim  he  struck  out  as  sham  or  irrelevant  f 
It  cannot,  as  a  counter-claim  is  not  a  defense.    2  Wait's  Pr. 

489. 

218.  If  a  pleading  sets  up  a  semhlance  of  a  cause  of  action  or 
defense  can  its  sufficiency  he  determined  on  motion  to  strike  it  out 
as  redundant  or  irrelevant  ? 

It  cannot ;  the  proper  way  to  test  the  validity  of  such  a 
pleading  is  by  demurrer  or  motion  on  the  trial.  Walter  v.  Fow- 
ler, 85  N.  Y.  621. 

219.  Can  one  defendant  properly  move  to  strike  out  all  the  al- 
legations in  a  complaint  referring  to  himself  simply  because  they 
are  irrelevant  to  an  alleged  cause  of  action  against  another  defend- 
ant ? 

He  cannot.  The  power  to  strike  out  on  motion,  averments 
in  a  pleading  because  of  irrelevancy,  applies  simply  to  such  mat- 
ter as  is  irrelevant  to  the  cause  of  action  or  defense  attempted 
to  be  stated  in  the  pleadings  against  the  moving  party.  Hagerty 
V.  Andrews,  94  N.  Y.,  195. 

220.  What  is  a  frivolous  answer  ? 

It  is  an  answer  which,  if  true,  does  not  constitute  any  de- 
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fense  to  any  material  allegation  of  the-  complaint,  and  which  is 
so  plainly  insufficient  that  the  court  can  determine  it,  upon  bare 
inspection,  without  argument.     2  "Wait's  Pr.  493. 

231.  What  is  the  remedy  of  the  parti/  upon  whom  a  frivolous 
demurrer,  answer,  or  reply  has  been  served  ^ 

His  remedy  is  to  aj)ply  to  a  judge  of  the  court  upon  a  pre- 
vious notice  of  five  days,  for  judgment  upon  such  demurrer, 
answer  or  reply.     2  Wait's  Pr.  493  ;   Code  of  Civil  Pro.,  §'537. 

222.  What  is  the  proper  course  for  a  party  to  pursue  on  heing 
served  with  a  notice  of  motion  for  judgment  on  a  pleading,  as  friv- 
olous ? 

If  the  party  deems  his  pleading  sufficient,  it  would,  of  course, 
be  proper  to  contest  the  motion ;  if,  however,  the  sufficiency  of 
the  pleading  is  doubtful,  the  proper  course  would  be  to  serve  an 
amended  pleading,  if  the  time  to  plead  has  not  expired.  A  plead- 
ing served  before  the  hearing  of  the  motion  will  be  an  answer 
to  it.     2  Wait's  Pr.  496. 

223.  What  would  he  the  effect  on  a  motion  for  judgment  on  ac- 
count of  the  frivolousness  of  an  answer,  if  it  should  appear  on  the 
argument  that  the  complaint  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action? 

The  motion  would  be  denied  irrespective  of  the  insufficiency 
of  the  answer.     2  Wait's  Pr.  495. 

224.  What  motion  papers  are  necessary  on  the  application  for 
judgment  on  a  frivolous  pleading  f 

The  motion  should  be  made  on  the  pleadings  serred.  No 
affidavit  is  necessary.     2  Wait's  Pr.  495. 

225-  ^  a  complaint  contains  hut  a  single  cause  of  action,  and 
an  answer  or  demurrer  thereto  has  been  adjudged  frivolous,  in  what 
manner  does  the  plaintiff  take  judgment  ? 

He  takes  judgment  in  the  same  manner  as  if  no  answer  or 
demurrer  had  been  put  in.     2  Wait's  Pr.  496. 

226.  State  the  general  rule  as  to  when,  or  in  what  cases,  the 
court  will  strike  out  a  demurrer  as  frivolous  ? 

The  court  will  strike  out  a  demurrer  as  frivolous  only  where 
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it  clearly  appears  to  have  been  taken  for  the  mere  purposes  of 
delay,  or  where  the  objections  raised  by  it  are  clearly  untenable. 
2  Wait's  Pr.  495. 

227.  When  may  a  pleading  he  amended  of  course  and  without 
costs  or  prejudice  to  prior  proceedings  ? 

Within  twenty  days  after  the  pleading,  or  the  answer  or  de- 
murrer thereto  is  served,  or  at  any  time  before  the  period  for  an- 
swering it  expires.     Code  of  Civil  Pro.,  §  642 ;  2  Wait's  Pr.  501. 

228.  State  some  of  the  changes  that  may  he  made  in  a  pleading 
iy  an  amendment  as  of  course  f 

The  plaintiff  may  change  the  place  of  trial,  strike  out  a 
cause  of  action,  or  insert  a  new  cause  of  action  in  his  pleadings. 
So  the  defendant  may  strike  out  a  defense  or  insert  a  new  one  in 
his  answer.     2  Wait's  Pr.  504. 

229.  Can  a  change  of  parties  he  effected  hy  an  amendment  of 
•course  ? 

It  cannot.     2  Wait's  Pr.  504. 

230.  When  a  pleading  has  heen  amended  once  as  of  course  and 
has  heen  served  upon  the  attorney  for  the  adverse  party,  what  pro- 
cedure is  necessary  on  the  party  so  served  ? 

He  must  either  answer  or  demur  to  it  within  twenty  days 
from  the  time  of  service.  A  failure  to  do  so  has  the  same  effect 
as  a  like  failure  to  demur  to  or  to  answer  the  original  pleading. 
Code  of  Civil  Pro.,  §  543. 

231.  Qan  a  pleading  he  amended  the  second  time  without  leave 
of  court  ? 

It  cannot,  and  the  rule  is  the  same  whether  the  first  amend- 
ment was  by  leave  of  court  or  not.     2  Wait's  Pr.  503. 

232.  If  a  demurrer  is  decided  adversely  to  the  party  demurring, 
can  the  party  plead  over  of  course  f 

He  cannot ;  but  the  court  may,  in  its  discretion,  if  it  appears 
that  the  demurrer  was  interposed  in  good  faith,  allow  the  party 
to  plead  over  on  such  terms  as  may  be  just.  Code  of  Civil  Pro., 
§497. 

233.  If  a  defendant  demur  to  a  complaint  on  the  ground  that 
20 


306  Pleading. 

several  causes  of  action  have  been  improperly  united,  what  amend- 
ment may  he  made  to  the  complaint,  upon  the  allowance  of  the  de- 
murrer f 

The  court  may,  in  its  discretion,  and  upon  such  terms  as 
may  be  just,  order  the  action  to  be  divided  into  as  many  actions 
as  may  be  necessary  to  the  proper  determination  of  tlie  causes  of 
action  mentioned  in  the  complaint.     Code  of  Civil  Pro.,  §  497. 

234.  What  is  an  amended  pleading,  and  what  is  its  relation  to 
the  original  pleading  ? 

An  amended  pleading  is  one  that,  in  legal  effect,  is  essen- 
tially different  from  the  original  pleading.  A  mere  change  in 
the  form  and  phraseology  of  a  pleading  wi)l  not  make  it  an 
amended  pleading  if  in  legal  effect  it  amounts  to  the  same  thing. 
An  amended  pleading  takes  the  place  of  the  original,  which 
ceases  to  exist  for  the  purposes  of  the  action.     2  Wait's  Pr.  505. 

235.  Wliat  amendments  may  he  made  hy  the  court  before  or  after 
judgment  ? 

The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  cm  such  terms  as  may  be  proper,  amend  any  pleading, 
process  or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  other  respect,  or  by  inserting  other  allegations 
material  to  the  case,  or  when  the  amendment  does  not  change 
substantially  the  claim  or  defense,  by  conforming  the  pleading 
or  proceeding  to  the  facts  proved.  2  Wait's  Pr.  506 ;  Code  of 
Civil  Pro.,  §  723 ;  Baylies'  Trial  Pr.  209. 

236.  Oan  the  court,  before  trial,  allow  an  amendment  to  a  plead- 
ing which  will  have  the  effect  to  change  entirely  the  whole  cause  of 
action  or  the  entire  ground  of  defense  ? 

It  can.  It  is  only  when  a  party  seeks  to  amend  his  pleadings 
after  trial,  that  the  court  is  prohibited  from  allowing  an  amend- 
ment which  would  substantially  change  the  cause  of  action  or 
defense.     2  Wait's  Pr.  507. 

237.  Is  there  any  distinction  made  by  the  courts  in  respect  to 
the  allowance  of  amendments  setting  up  defenses  denominated  uvr 
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consoionable,  as  usury  and  the  like,  and  amendments  setting  up  any 
other  defense  whatever? 

There  is  not.  It  was  formerly  the  universal  practice  of  the 
courts  to  disallow  amendments  setting  up  the  defense  of  usury ; 
but  now  no  distinction  is  made  between  defenses,  provided  a 
proper  case  is  made.     2  Wait's  Pr.  505. 

238.  Can  an  amendment  to  the  complaint  he  allowed  at  the  trial, 
that  will  change  the  form  of  the  action  from  an  action  ex  delicto,  to 
an  action  ex  contractu  f 

It  cannot.     Baylies'  Trial  Pr.  215. 

239.  Will  the  fact  that  there  is  an  error  or  defect  in  a  pleading 
be  a  ground  for  the  reversal  of  a  judgment  rendered  in  the  action, 
where  such  defect  has  not  affected  the  rights  of  the  defeated  party  ? 

It  will  not.  The  court  is  required  in  every  stage  of  the 
action  to  disregard  any  error  or  defect  in  the  pleadings  which 
does  not  affect  the  substantial  rights  of  the  adverse  party.  Code 
of  Civil  Pro.,  §  723 ;  Baylies'  Trial  Pr.  209. 

240.  What  pleadings  are  authorized  in  a  justice's  court? 
The  pleadings  in  a  justice's  court  are : — 

1.  The  plaintiff's  complaint ; 

2.  The  defendant's  answer ; 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or 
more  distinct  causes  of  action  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counter-claims 
stated  in  the  answer.     Code  of  Civil  Pro.,  §  2935. 

2  41.   What  are  the  requisites  of  the  complaint  ? 

The  complaint  must  state  in  a  plain  and  direct  manner  the 
facts  constituting  the  cause  of  action.  Code  of  Civil  Pro., 
§  2936. 

242.  What  causes  of  action  may  he  joined  in  the  same  complaint 
injustice's  court? 

The  plaintiff  may  unite  in  the  same  complaint  two  or  more 
causes  of  action  where  they  all  arise  out  of : — 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action  ;  or 

2.  Contract,  express  or  implied ;  or 
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3.  Personal  injuries,  and  injuries  to  property,  or  either. 
But  it  must  appear  upon  the  face  of  the  complaint  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  above  sub- 
divisions ;  that  they  are  consistent  with  each  other ;  that  they 
require  the  same  judgment ;  and,  except  as  otherwise  prescribed 
by  law,  that  they  affect  all  the  parties.  Code  of  Civil  Pro.,  §  2937 ; 
3  Wait's  Law  &  Pr.  (5th  ed.)  267. 

243.  What  is  the  effect  of  joining  a  cause  of  action  for  which 
the  defendant  might  be  arrested  with  a  cause  of  action  for  which  he 
cannot  be  arrested  ? 

The  effect  of  such  joinder  is  to  deprive  the  plaintiff  of  the 
right  to  an  execution  against  the  person  of  the  defendant  in  case 
he  should  recover  judgment  against  him.  Code  of  Civil  Pro.,  § 
2937. 

244:.    Of  what  may  the  answer  consist  ? 

The  answer  in  a  justice's  court  may  contain  a  general  de- 
nial of  each  allegation  of  the  complaint ;  or  a  specific  denial  of 
one  or  more  of  the  material  allegations  of  the  complaint ;  and  it 
may  also  set  forth,  in  a  plain  and  direct  manner,  new  matter 
constituting  one  or  more  defenses  or  counter-claims.  Code  of 
Civil  Pro.,  §  2938 ;  3  Wait's  Law  &  Pr.  (5th  ed.)  326. 

245.  Upon  what  grounds  may  a  demurrer  be  taken  to  a  comr 
plaint  in  justice's  court  ? 

Upon  the  ground  that  it  is  not  sufficiently  explicit  to  be 
understood ;  or  upon  the  ground  that  it  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  Code  of  Civil  Pro., 
§  2939 ;  3  Wait's  Law  &  Pr.  (5th  ed.)  339. 

246.  Can  a  demurrer  be  taken  to  new  matter  set  up  in  an  an- 
swer as  a  mere  defense  to  the  cause  of  action  stated  in  the  com- 
plaint ? 

It  cannot.  The  right  of  the  plaintiff  to  demur  to  the  de- 
fendant's answer  in  justice's  court  is  limited  to  the  counter- 
claim or  counter-claims  stated  therein.  Code  of  Civil  Pro., 
§§  2935,  2939  ;  3  Wait's  Law  &  Pr.  340, 

247-  Upon  what  grounds  may  a  demurrer  be  taken  to  a  counter- 
claim set  up  in  an  answer  in  justice's  court  ? 

Upon  the  ground  that  it  is  not  sufficiently  explicit  to  be 
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understood,  or  upon  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  counter-claim.     Code  of  Civil  Pro.,  §  2939. 

248.    What  is  the  procedure   if  the  justice  determines  that  the 
demurrer  is  well  founded  ? 

In  that  case   the  justice  must  permit  the  pleading  to  be 
amended;  and  if  the  party  fails  to  amend,  the  defective  plead- 
ing or  part  of  a  pleading  demurred  to  must    be  disregarded. 
.  Code  of  Civil  Pro.,  §  2939. 

349.  What  is  the  procedure  if  the  justice  determines  that  the 
demurrer  is  not  well  founded  ? 

In  that  case  he  must  permit  the  party  demurring  to  plead 
over  at  Jiis  election.     Code  of  Civil  Pro.,  §  2939. 

350.  What  are  the  provisions  of  the  Code  in  respect  to  the  form 
of  pleadings  in  justice's  courts? 

The  pleadings  are  not  required  to  be  in  any  particular  form, 
but  must  be  such  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended.    Code  of  Civil  Pro.,  §  2940. 

351.  In  what  cases  must  a  pleading  in  justice's  court  be  in 
writing  ? 

A  verified  complaint,  or  an  answer  to  a  verified  complaint, 
or  an  answer  setting  forth  the  facts  showing  that  the  title  to  real 
property  will  come  in  question,  must  be  in  writing;  but  in  all 
other  cases  the  pleadings  may  be  oral  or  written  at  the  option  of 
the  party  pleading.  Code  of  Civil  Pro.,  §  2940 ;  Laws  of  1881, 
chap.  414. 

252.  In  what  actions  in  justice's  court  may  a  plaintiff  verify 
his  complaint  and  have  it  served  with  the  summons  f 

The  service  of  a  verified  complaint  is  authorized  by  statute 
in  an  action  arising  on  contract  for  the  recovery  of  money  onlj'- 
or  on  an  account.  Laws  of  1881,  chap.  414 ;  3  Wait's  Law  & 
Pr.  (5th  ed.)  324. 

253.  What  are  the  requisites  of  a  verified  complaint  in  justice's 
court? 

The  complaint  must  be  in  writing ;  must  state  in  a  plain 
and  concise  mariner  the  facts  constituting  the  cause   of  action ; 
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must  specify  the  amount  actually  due  from  the  defendant  to  the 
plaintiff ;  must  demand  judgment  for  the  amount  so  claimed  to 
be  due ;  must  be  subscribed  by  the  plaintiff  or  his  agent ;  and 
must  be  veiified  in  the  same  manner  as  a  complaint  in  an  action 
pending  in  the  Supreme  Court.     Laws  of  1881,  chap.  414. 

254.  What  are  the  requisites  of  an  answer  to  a  verified  com- 
plaint in  an  action  in  justice's  court  ? 

The  answer  must  be  in  writing ;  must  be  verified  in  the 
same  manner  as  an  answer  to  a  verified  complaint  in  a  court  of 
record ;  and  must  contain  a  general  or  specific  denial  of  each 
material  allegation  in  the  complaint  controverted  by  the  defend- 
ant, or  of  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief,  or  a  statement  of  new  matter  constituting  a  de- 
fense, set-off,  or  counter-claim.     Laws  of  1881,  chap.  414. 

255.  What  is  the  effect  of  a  failure  to  answer  or  demur  to  a 
verified  complaint  in  justice's  court? 

The  failure  operates  as  an  admission  of  the  truth  of  the  al- 
legations of  the  complaint,  and  entitles  the  plaintiff  to  judgment 
by  default.     Laws  of  1881,  chap  414. 

256.  How  may  an  account,  or  instrument  for  the  payment  of 
money  only,  he  pleaded  in  justices'  court  ? 

The  party  pleading  may  deliver  the  instrument  or  copy  of 
the  account  to  the  court  and  state  that  there  is  due  to  him  there- 
upon from  the  adverse  party  a  specified  sum  which  he  claims  to 
recover  or  set  off.     Code  of  Civil  Pro.,  §  2941. 

257.  What  is  the  rule  in  justices'  courts,  in  respect  to  a 
variance  between  the  proof  on  the  trial,  and  the  allegations  in  a 
pleading  ? 

Such  variances  will  be  disregarded  as  immaterial,  unless  the 
adverse  party  has  been  misled  to  his  prejudice  thereby.  Code 
of  Civil  Pro.,  §  2943 ;  3  Wait's  Law  &  Pr.  458,  462. 

258.  Wlien  may  pleadings  he  amended  injustices'  courts? 
Pleadings  in  justices'  courts  may  be  amended  at  any  time 

before  the  trial,  or  during  the  trial,  or  upon  appeal,  when  by  such 
amendment  substantial  justice  will  be  promoted.  Code  of  Civil 
Pro.,  §  2944. 
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CHAPTER  XVIII. 
PRACTICE. 

1.  What  do  you  understand  hy  the  term  "practice  ?" 
Practice  is  the  mode  or  form  of  conducting  or  carrying  on 

actions  or  other  judicial  proceedings,  according  to  the  principles 
and  regulations  prescribed  by  law,  or  by  the  rules  and  decisions 
of  the  various  courts.     1  Wait's  Pr.  411. 

2.  What  is  the  definition  of  an  action  as  given  hy  the  Code  ? 
The  word  "  action  "  signifies  an  ordinary  prosecution  in  a 

court  of  justice  by  a  party  against  another  party  for  the  enforce- 
ment or  protection  of  a  right,  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  of  a  public  offense.  Code  of  Civil 
Pro.,  §  3333. 

3.  What  is  a  special  proceeding  ? 

It  is  a  prosecution  in  a  court  of  justice  by  a  party  against  a 
party  for  the  enforcement  or  protection  of  a  right,  the  redress  or 
prevention  of  a  wrong,  or  the  punishment  of  a  public  offense, 
conducted  according  to  special  rules  of  procedure  differing  from 
those  governing  ordinary  prosecutions.  See  Code  of  Civil  Pro., 
§  3334. 

4.  Give  the  Code  division  of  actions,  and  the  definition  of  each 


Actions  are  either  civil  or  criminal.  A  criminal  action  is 
an  action  prosecuted  by  the  people  of  the  State,  as  a  party, 
against  a  person  charged  with  a  public  offense,  for  the  punish- 
ment thereof.  Every  other  action  is  a  civil  action.  Code  of 
Civil  Pro.,  §§  3336, 3337. 

5.^  Is  the  term  "  action  "   ever  to  he   construed  as  including  a 
special  proceeding  ? 

It  is,  in  applying  the  provisions  of  the  Code  in  respect  to 
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the  limitation  of  the  time  for  the  commencement  of  actions.  Code 
of  Civil  Pro.,  §  414. 

6.    What  is  the  source  or  origin  of  all  limitations  as  to  the  time 
of  commencing  actions  ? 

All  limitations  upon  the  time  of  commencing  actions  are 
created  by,  and  derive  their  authority  from,  statute.  At  common 
law  there  Vfas  no  limit  to  the  time  within  which  an  action  must 
be  brought.     1  Wait's  Pr.  49;  7  Wait's  Act.  &  Def.  223. 

7-    What  statute  generally  governs  and  limits  the  time  within 
which  an  action  must  he  commenced  in  this  State  ? 

The  Code  declares  that  the  provisions  of  chapter  fourth  of 
that  act  apply  and  constitute  the  only  rules  of  limitation  appli- 
cable to  a  civil  action  or  special  proceeding  except  where  a  differ- 
ent limitation  is  specially  proecribed  by  law,  or  a  shorter  limit- 
ation is  prescribed  by  the  written  contract  of  the  parties,  or 
where  the  right  of  action  or  defense  accrued  before  July,  1848, 
or  where  a  right  to  maintain  an  action  or  special  proceeding 
existed  when  the  Code  took  effect,  or  was  barred  at  that  time. 
Code  of  Civil  Pro.,  §  414. 

8.  H.0W  are  the  periods  of  limitation  to  he  computed? 

Unless  the  statute  otherwise  provides,  the  periods  of  limita- 
tion must  be  computed  from  the  time  of  the  accruing  of  the 
right  to  relief  by  action,  special  proceedings,  defense  or  other- 
wise, as  the  case  requires,  to  the  time  when  the  claim  to  that  re- 
lief is  actually  interposed  by  the  party  as  a  plaintiff  or  a  defend- 
ant in  the  particular  action  or  special  proceeding.  Code  of  Civil 
Pro.,  §  415. 

9.  From  what  time  does  the  time' within  which  an  action  must  he 
hrouyht  commence  to  run  f 

It  commences  to  run  from  the  day  on  which  the  right  of  ac- 
tion accrues  ;  that  is,  the  day  on  which  the  right  of  action  ac- 
cues  is  to  be  excluded,  in  computing  the  time  within  which  an 
action  may  be  commenced.     1  Wait's  Pr.  49. 

10.  What  effect  has  the  absence  of  the  def endant  from  the  State 
on  the  time  of  commencing  an  action  ? 

If,  when  a  cause  o^  action  accrues  against  a  person,  he  is  out 


Pkactice.  313 

of  the  State,  the  statute  of  limitations  will  not  commence  to  run 
until  his  return  into  the  State.  So  if,  after  a  cause  of  action  has 
accrued  against  a  person,  he  departs  from  and  resides  out  of  the 
State,  or  remains  continuously  absent  for  the  space  of  a  year  or 
more,  the  running  of  the  statute  is  suspended  during  his  absence. 
1  Wait's  Pr.  50 ;  Code  of  Civil  Pro.,  §  401. 

11.  If  a  person,  entitled  to  commence  on  action  for  the  recovery 
of  real  property,  or  to  make  an  entry  or  defense  founded  on  the 
title  to  real  property,  or  to  rents  or  services  out  of  the  same,  is,  at 
the  time  such  title  first  descends  or  accrues,  an  infant,  or  insane  or 
imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of 
a  criminal  offense,  for  a  term  less  than  for  life,  within  ivhat  time 
may  such  person  commence  such  action,  or  make  such  entry  or  de- 
fense  ? 

At  any  time  within  ten  years  from  the  time  when  such  dis- 
ability ceased.     1  Wait's  Pr.  60  ;  Code  of  Civil  Pro.,  §  375. 

12.  What  is  the  rule,  where  a  person  entitled  to  bring  an  action 
(other  than  for  the  recovery  of  the  possession  of  real  property,  or 

for  a  penalty  or  forfeiture,  or  for  an  escape"),  is  an  infant,  insane, 
or  imprisoned  on  a  criminal  charge,  or  in  execution  under  the  serv- 
tence  of  a  criminal  court  for  a  term  less  than  life  ? 

In  such  cases  the  time  of  such  disability  is  not  reckoned  as 
a  part  of  the  time  limited  for  the  commencement  of  the  action, 
except  that  the  period  within  which  the  action  must  be  brought 
cannot  be  extended  more  than  five  years,  by  any  disability  ex- 
cept infancy,  nor  can  it  be  extended,  in  any  case,  longer  than 
one  year  after  the  disability  ceases.     Code  of  Civil  Pro.,  §  396. 

13.  If  a  party,  entitled  to  being  an  action,  dies  before  the  expira- 
tion of  the  time  limited  for  its  commencement,  and  the  cause  ofae^ 
tion  survive,  when  may  an  action  be  commenced  by  his  representor 
tives  ?■ 

The  action  may  be  commenced  by  the  representatives  of  the 
deceased,  after  the  expiration  of  the  time  fixed  by  statute  for  the 
commencement  of  actions  of  that  class,  if  within  one  year  from 
the  death  of  the  party.  1  Wait's  Pr.  51 ;  Code  of  Civil  Pro.,  § 
402. 

14.  If  a  cause  of  action  survive  the  death  of  a  party  who  might 
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Tiave  been  made  defendant,  within  what  time  m,ay  an  action  he 
brought  against  his  executors  or  admiiiistrators  ? 

Practically,  the  death  of  a  person  within  this  State  against 
whom  a  cause  of  action  exists,  extends  the  time  limited  by  stat- 
ute for  the  commencement  of  actions  upon  that  class  of  demands 
for  a  period  of  eighteen  months ;  and  if  letters  were  not  issued 
to  the  personal  representative  of  the  decedent  at  least  six  months 
before  the  expiration  of  the  time  to  bring  the  action,  as  so  ex- 
tended, the  action  against  the  personal  representative  may  be 
brought  at  any  time  within  a  year  after  the  letters  are  issued. 
Code  of  Civil  Pro.,  §  403. 

15.  What  effect  has  the  existence  of  war  between  the  countries, 
of  which  the  parties  to  an  action,  are  cHisens,  upon  the  time  within 
which  such  action  must  be  commenced? 

It  extends  the  time  within  which  the  action  must  be  com- 
menced. Thus,  in  suits  by  alien  subjects  of  a  country  at  war 
with  the  United  States,  the  time  of  tho  continuance  of  the  war  is 
not  to  be  computed  as  a  part  of  the  period  limited  for  the  com- 
mencement of  such  actions.  The  same  rule  applies  to  actions  by 
citizens  of  a  State  engaged  in  war  with  the  United  States.  1 
Wait's  Pr.  63 ;  Code  of  Civil  Pro.,  §  404. 

16.-5''  ^^®  commencement  of  an  action  has  been  stayed  by  injune- 
tionor  statutory  prohibition  until  the  time  limited  for  its  commence- 
ment has  expired,  will  the  person  entitled  to  bring  such  action  he 
thereby  deprived  of  his  remedy  ? 

He  will  not,  as  the  time  o£  the  continuance  of  an  injunction 
or  prohibition  forms  no  part  of  the  time  limited  for  the  commence- 
ment of  the  action.  1  Wait's  Pr.  52  ;  Code  of  Civil  Pro.  §  406. 

17.  If  a  person  entitled  to  bring  an  action  is  of  sound  mind 
when  the  right  of  action  accrues,  but  becomes  insane  before  the  time 
alloived  for  the  commencement  of  the  action  has  expired,  can  he,  on 
being  restored  to  reason,  commence  the  action  after  the  expiration 
of  the  time  fixed  by  statute  for  the  commencement  of  such  actions  f 

He  cannot.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrues.  Code  of  Civil 
Pro.,  §  408. 
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18.  When  does  the  limitation  attach  when  two  or  more  disabili- 
ties co-exist  at  the  time  when  the  right  of  action  accrues  ? 

In  such  cases  the  limitation  does  not  attach  until  all  the  dis- 
abilities are  removed.     Code  of  Civil  Pro.,  §  409. 

19.  Within  what  time  must  an  action  upon  a  sealed  instrument 
be  brought? 

It  must  be  brought  within  twenty  years  after  the  cause  of 
action  has  accrued.     Code  of  Civil  Pro.,  §  381. 

20.  Within  what  time  must  an  action  be  brought  upon  an  obliga- 
tion or  liability  created  by  contract,  express  or  implied,  other  than 
a  judgment  or  sealed  instrument  ? 

Within  six  years  after  the  cause  of  action  accrued.     Code 
of  Civil  Pro.,  §  382;  1  Wait's  Pr.  55. 

31.  Within  what  time  must  an  action  be  brought  for  the  recovery 
of  a  chattel  ? 

Within  six  years  after  the  cause  of  action  accrued.     Code 
of  Civil  Pro.,  §  382 ;  1  Wait's  Pr.  57. 

22.  Within  what  time  must  an  action  be  brought  upon  a  judg- 
ment rendered  by  a  justice  of  the  peace  ? 

Within  six  years  from  the  time  the  judgment  was  rendered. 
Code  of  Civil  Pro.,  §  382. 

23.  Within  what  time  must  an  action  be  brought  against  a 
sheriff,  coroner,  constable  or  other  officer  for  non-payment  of  money 
collected  upon  an  execution  ? 

Within  three  years  after  the  cause  of  action  accrued.     Code 
of  Civil  Pro.,  §  383. 

24.  Within  what  time  must  an  action  be  brought  to  recover  dam- 
ages for  a  personal  injury  resulting  from  negligence  ? 

Within  three  years  after  the  cause  of  action  accrued.    Code 
of  Civil  Pro.,  §  383. 

25.  Within  what  time  must  an  action  be  brought  by  an  executor 
or  administrator  of  a  decedent  to  recover  damages  for  a  wrongful 
act,  neglect,  or  default,  by  which  the  decedent'' s  death  was  caused  ? 

Such  an  action  must  be  commenced  within  two  years  after 
the  decedent's  death.     Code  of  Civil  Pro.,  §  1902. 
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5J6.  Within  what  time  must  an  action  le'lrouffht  to  recover  dam- 
ages for  libel,  slander,  assault,  latter  ij,  or  false  imprisonment  ? 

Y/ithin  two  years  after  the  cause  of  action  accri^ed.  Code 
of  Civil  Pro.,  §  384 ;  1  Wait's  Pr.  60. 

27.  Within  what  time  must  an  action  he  brought  against  a 
sheriff  for  the  escape  of  a  prisoner  arrested  by  virtue  of  civil 
process  ? 

Within  one  year.     Code  of  Civil  Pro.,  §  385. 

28.  What  is  the  limitation  of  an  action  for  dower  ? 

An  action  for  dower  must  be  commenced  by  a  widow  within 
twenty  years  after  the  death  of  her  husband ;  but  if  she  is  at 
the  time  of  his  death  either  (1)  within  the  age  of  twenty-one 
years,  or  (2)  insane,  or  (3)  imprisoned  on  a  criminal  charge,  or 
in  execution  upon  conviction  of  a  criminal  offense  for  a  term 
less  than  life,  the  time  of  such  disability  is  not  a  part  of  the 
time  limited.     Code  of  Civil  Pro.,  §  1696. 

29.  Within  what  time  must  an  action  he  brought  against  an  ea;- 
ecutor  or  administrator  for  the  recovery  of  a  claim  disputed  or 
rejected  by  him? 

Within  six  months  after  the  dispute  or  rejection ;  or,  if  no 
part  of  the  debt  is  then  due,  within  six  months  after  a  part 
thereof  becomes  due.     Code  of  Civil  Pro.,  §  1822. 

30.  What  are  the  requisites  of  an  acknowledgment  or  new 
promise  which  shall  he  sufficient  evidence  of  a  new  or  continuing 
contract  whereby  to  take  a  case  out  of  the  operation  of  the  statute 
of  limitations  ? 

The  acknowledgment  or  promise  must  be  contained  in  some 
writing,  signed  by  the  party  to  be  charged  thereby,  must  be 
voluntary,  unconditional,  and  made  by  the  party  or  his  author- 
ized agent,  to  the  creditor  or  some  one  acting  in  his  behalf.  1 
Wait's  Pr.  63-65  ;  Code  of  Civil  Pro.,  §  395. 

31.  To  what  cases  are  the  limitations  prescribed  by  the  Code  not 
applicable  f 

The  limitations  prescribed  by  the  Code  are  not  applicable 
to  actions  to  enforce  the  payment  of  bills,  notes  or  other  evi- 
dences of  debt,  issued  by  moneyed  corporations  or  issued  or  put 
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in  circulation  as  money ;  nor  to  actions  against  directors  or 
stockholders  of  moneyed  corporations  or  banking  associations  to 
recover  a  penalty  or  forfeiture  imposed  or  to  enforce  a  liability 
created  by  law.  1  Wait's  Pr.  66 ;  Code  of  Civil  Pro.,  §§  393, 
394. 

32.  What  is  the  rule  as  to  the  time  of  commencing  a  new  action, 
where  the  original  action  was  commenced  within  the  prescribed 
time,  but  the  judgment  therein  has  been  reversed  on  appeal?  fc 

In  that  case  the  plaintiff  may  commence  a  new  action 
within  one  year  after  the  reversal  of  the  original  action.  The 
same  rule  applies  to  the  heirs  or  representatives  of  a  deceased 
plaintiff  if  the  cause  of  action  survives.  Code  of  Civil  Pro.,^ 
§405. 

33.  Define  a  "  court." 

A  court  has  been  defined  to  be  "  a  place  wherein  justice  is 
judicially  administered."     1  Sharp.  Bl.  Com.  23. 

34.  In  what  sense  is  the  term  "  place  "  in  this  definition  to  be 
understood  ? 

It  is  to  be  understood  figuratively ;  for  a  court  is  properly 
composed  of  persons,  consisting;  of  the  judge  or  judges,  and 
other  proper  officers,  united  together  in  a  civil  organization,  and 
invested  by  law  with  the  requisite  functions  for  the  administra- 
tion of  justice.     1  Wait's  Pr.  221. 

35.  What  is  the  distinction  between  courts  of  record  and  courts 
not  of  record  ? 

At  common  law,  a  court  of  record  is  one  where  the  acts  and 
judicial  proceedings  are  enrolled  in  parchment  for  a  perpetual 
memorial  and  testimony,  which  rolls  are  called  the  records  of 
the  court.  Courts  not  of  record  comprise  those  inferior  tribunals 
whose  -proceedings  are  not  formally  enrolled  or  recorded.  1 
Shars.  Bl.  Com.  24. 

36.  What  other  general  divisions  of  courts  may  be  named  ? 

Other  general  divisions  embrace  courts  of  common  law  and 
courts  of  equity;  courts  of  admiralty  and  maritime  jurisdiction; 
civil  and  criminal  courts  ;  all  of  which  possess  some  prominent 


318  Pbactice. 

features  common  to  all,  but  are  clearly  distinguishable  by  feat- 
ures peculiar  to  each.     1  Wait's  Pr.  222. 

37.  What  are  the  three  constituent  parts,  which  are  essential  in 

every  court  ? 

First.  The  actor,  or  plain  tiff,  who  complains  of  an  injury 
clone ;  Second.  The  reus,  or  defendant,  who  is  called  upon  to 
make  satisfaction  for  it ;  and  Third.  The  ywc^f a;,  or  judicial  power 
"  which  is  to  examine  the  truth  of  the  fact  alleged,  to  determine 
the  law  arising  upon  that  fact,  and,  if  any  injury  appears  to  have 
been  done,  to  ascertain  and  by  its  officers  to  apply  the  remedy. 
1  Shars.  Bl.  Com.  25. 

38.  What  courts  are  termed  in  the    Code  the  "  superior   city 
courts  "  ? 

They  are,  collectively,  the  court  of  common  pleas  for  the 
city  and  county  of  New  York,  the  superior  court  of  the  city  of 
New  York,  the  superior  court  of  BuiTalo,  and  the  city  court  of 
Brooklyn.     Code  of  Civil  Pro.,  §  3343. 

39.  What  courts  in  this  State,  prior  to  the   Code,  corresponded 
with  the  English  courts  of  common  law  ? 

The  various  courts  of  common  pleas  in  the  several  counties 
of  the  State,  the  supreme  court  of  the  State,  and  the  court  for  the 
correction  of  errors.  The  last  named  was  the  highest  court  of 
judicature  in  the  State,  and  was  exclusively  a  court  of  appeal  and 
review.  The  former  were  courts  of  original  jurisdiction,  possess- 
ing also  appellate  jurisdiction  from  the  decisions  of  the  courts 
immediately  below  them.     1  Wait's  Pr.  224. 

40.  When  was  the  old  court  of  chancery  of  this  State  abolished, 
and  what  court  now  has  jurisdiction  in  equity  ? 

The  old  court  of  chancery  was  finally  abolished  by  the  State 
constitution  of  1846,  and  its  power  and  jurisdiction  were  merged 
in  that  of  the  present  supreme  court  of  the  State.  No  attempt 
was  made,  however,  to  blend  the  two  systems  of  law  and  equity 
in  practice  until  the  adoption  of  the  Code  of  Procedure  of  1848. 
1  Wait's  Pr.  226,  445 ;  see  Const.  1846,  art.  6,  §  3 ;  Const.  1869, 
art,  6,  §  6. 
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41.  From  whence  do  the  judges  of  courts  derive  their  powers  tc 
act? 

In  England  their  authority  is  derived  from  the  crown  ;  i:: 
this  country  the  sovereign  people  are  the  source  of  judicial 
power,  and  all  our  judges  derive  their  authority  from  the  will  of 
the  people,  as  expressed  in  the  constitution,  the  acts  of  the  legis- 
lature, and  embodied  in  the  law  of  the  land.     1  Wait's  Pr.  227. 

42.  What  are  the  general  powers  of  courts  of  record  f 
A  court  of  record  has  power  : 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court ; 
subject,  however,  to  the  limitations  prescribed  by  law,  with  re- 
spect to  the  portion  of  the  State,  in  which  the  process  of  a  local 
court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceed- 
ings, necessary  to  carry  into  effect  the  powers  and  jurisdiction 
possessed  by  it.     Code  of  Civil  Pro.,  §  7. 

43.  What  is  meant  hy  the  "  terms  "  and  "  vacations  "  of  court? 
The  terms  of  the  courts  are  those  stated  periods  of  the  year 

in  which  courts  sit  for  the  dispatch  of  business.  Vacations  are 
the  periods  intervening  between  the  terms.  1  Shars.  Bl.  Com. 
275,  276. 

44.  What  are  '■'■nonrjudicial"  days? 

They  are  those  days  during  which  no  business  is  transacted 
by  the  courts,  as  Sunday  or  the  legal  holidays.  The  Code  pro- 
vides that  a  court  shall  not  be  opened,  or  transact  any  business 
on  Sunday  except  to  receive  a  verdict  or  discharge  a  jury.  Code 
of  Civil  Pro.,  §  6. 

45.  How  may  judges  be  removed  from  office  in  this  State  ? 
Judges  of  the  court  of  appeals  and  justices  of  the  supreme 

court  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  legislature,  two-thirds  of  all  the  members  elected  to  each 
house  concurring.  All  ether  judicial  officers  except  justices  of 
the  peace  and  judges  and  justices  of  inferior  courts  not  of  record. 
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may  be  removed  by  the  senate,  on  the  recommendation  of  the 
governor,  if  two-thirds  of  all  the  members  elected  to  the  senate 
concur  therein.     Const.,  Art.  6,  §  11 ;  1  Wait's  Pr.  231. 

46.  Are  attorneys  and  counselors  officers  of  the  court  ? 

They  are ;  and  when  admitted,  hold  their  offices  for  life, 
subject  to  removal  or  suspension  for  any  deceit,  malpractice  or 
misdemeanor.  Like  other  officers  of  the  court,  they  are,  by  a 
legal  fiction,  always  deemed  to  be,  during  term,  present  in  court. 
1  Wait's  Pr.  234. 

47.  Is  it  necessary  that  the  appointment  or  retainer  of  an  attor- 
ney should  he  in  writing  ? 

It  is  not ;  though  in  most  cases  advisable,  being  better  for 
the  attorney,  because  he  avoids  all  difficulty  in  proving  his 
retainer ;  and  it  is  better  for  many  clients,  as  it  puts  them  on 
their  guard  and  prevents  them  from  being  drawn  into  lawsuits 
without  their  own  express  direction.     1  Wait's  Pr.  239. 

48.  Would  it  he  regular  to  serve  papers  on  a  party  when  he  has 
an  attorney  in  the  action  ? 

It  would  not.  The  service  of  papers  should  be  made  upon 
the  attorney,  and  if  made  upon  the  party,  would,  in  most  cases, 
be  deemed  such  an  irregularity  as  to  render  the  service  of  no 
effect.     1  Wait's  Pr.  240 ;  Code  of  Civil  Pro.,  §  799. 

49.  To  what  punishments  do  attorneys  subject  themselves  for 
misconduct  in  office  ? 

To  removal  from  office,  fine  and  imprisonment;  besides 
being  liable  for  damages  at  the  suit  of  the  party  aggrieved.  In 
minor  cases  of  misconduct  the  court  will  generally  be  satisfied 
with  making  the  attorney  pay  the  costs  incurred  by  the  parties 
by  reason  of  such  misconduct.  1  Wait's  Pr.  244 ;  Code  of  Civil 
Pro.,  §§  67-75. 

50.  May  an  action  he  sustained  against  an  attorney  hy  an  ad- 
verse party,  for  matter  spoken  hy  the  former,  in  maintaining  an 
action,  or  in  defense  of  a  client  f 

That  will  depend  upon  the  pertinency  of  the  matter  to  the 
case.  The  law  is  well  settled  that  an  attorney  conducting 
judicial  proceedings  is  privileged  in  respect  to  words  or  writings 
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used  in  sucli  proceedings  reflecting  injuriously  upon  others,  when 
such  words  and  writings  are  material  and  pertinent  to  the  ques- 
tions involved,  without  regard  to  the  motive  with  which  they 
are  used;  but  that  such  privilege  does  not  extend  to  matter 
having  no  materiality  or  pertinency  to  such  questions.  5  Wait's 
Act.  &  Def.  754,  757. 

51.   Can  an  attorney/  maintain  an  action  for  the  recovery  of  his 
fees? 

At  common  law  he  cannot,  but  the  rule  has  never  been 
recognized  in  this  State.  He  is  here  entitled  to  recover  a  reason- 
able compensation  for  his  services.     1  Wait's  Pr.  245. 

53.  What  is  the  measure  of  the  attorne'y's  compensation  for  his 
services,  under  the  Code  f 

Under  the  Code  the  measure  of  compensation  is  wholly 
left  to  the  agreement,  express  or  implied,  of  the  parties.  In  the 
absence  of  an  express  agreement  between  the  attorney  and  client, 
he  is  entitled  to  such  compensation  as  his  services  are  reasonably 
worth.     1  Wait's  Pr.  246 ;  Code  of  Civil  Pro.,  §  66. 

63.    What  is  the  nature  and  extent  of  an,  attorney's  lien  f 

From  the  commencement  of  an  action  or  the  service  of  an 
answer  containing  a  counter-claim,  the  attorney  who  appears  for 
a  party  has  a  lien  upon  his  client's  cause  of  action  or  counter- 
claim, which  attaches  to  a  verdict,  report,  decision  or  judgment 
in  his  client's  favor,  and  the  proceeds  thereof  in  whosesoever 
hands  they  may  come,  and  which  cannot  be  affected  by  any  settle- 
ment betwee;!  the  parties  before  or  after  judgment.  Code  of 
Civil  Pro.,  §  66. 

54.  Upon  what  grounds  may  an  attorney  he  removed  from  office 
or  suspended  from  practice  f 

An  attorney  or  counselor  who  is  guilty  of  any  deceit, 
mal-practice,  crime,  or  misdemeanor,  may  be  suspended  from 
practice  or  removed  from  office  by  the  general  term  of  the  sup- 
reme court.  He  will  be  removed  for  any  act  amounting  to 
gross  misconduct  in  office.  Code  of  Civil  Pro.  §§  67-80  ;  1 
Wait's  Pr.  249;  1  Wait's  Act.  &  Def.  473;  8  id.  84. 

55.  Name  some  of  the  other  officers  of  a  court  of  justice  f 

They    are    sheriffs,  i  clerks,    reporters,  stenographers    and 
21 
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criers,  seme  of  whom  are  elective  officers,^  and  others  are  ap- 
pointed.    1  Wait's  Pr.  249-256. 

56.  What  is  the  present  organization  of  the  court  of  appeals  of 

this' State. 

This  court,  as  at  present  organized,  is  composed  of  a  chief 
judge  and  six  associate  judges,  chosen  by  the  electors  of  the 
State  for  the  term  of  fourteen  years,  from  and  including  the 
first  day  of  January  next  after  their  election.  Five  members  of 
the  court  are  sufficient  to  constitute  a  quorum,  and  the  con- 
currence of  four  is  necessary  to  a  decision.  Const.  1869,  art. 
6,  §  2. 

57.  What  is  the  present  organization  of  the  supreme  court  ? 
The  supreme  court  is  composed  of  forty-six  justices  elected 

by  the  people  of  the  respective  districts  for  the  term  of  fourteen 
years,  seven  being  elected  in  the  first  judicial  district,  six  in  the 
second,  fifth,  seventh  and  eighth  judicial  districts,  and  five  in 
each  of  the  remaining  districts.  No  justice  is  allowed  to  sit  as 
such  longer  than  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  Const,  art.  6,  §§  6, 13 ; 
Laws  of  1883,  chap.  329. 

58.  Into  how  many  judicial  districts  and  judicial  departments 
is  the  State  divided? 

The  state  is  divided  into  eight  judicial  districts  and  five 
judicial  departments.  Laws  of  1847,  chap.  241 ;  Laws  of  1857, 
chap.  485  ;  Laws  of  1876,  chap.  24  ;  Laws  of  1883,  chap.  329 

59.  How  is  the  general  term  of  the  supreme  court  constituted  f 
There  is  a  general  term  of  the  supreme  court  held  in  each 

of  the  five  judicial  departments,  composed  of  a  presiding  justice 
and  not  less  than  two  nor  more  than  three  associate  justices  who 
have  been  selected  from  the  whole  bench  of  justices  for  that 
purpose  in  the  manner  prescribed  by  law.  These  justices  are 
styled  in  the  Code  general  term  justices.  Baylies'  New  Trials 
&  App.  25. 

60.  How  many  justices  must  concur  at  general  term  in  order 
to  pronounce  a  decision  f 

Two.  If  two  do  not  concur  a  reargument  must  be  ordered. 
Code  of  Civil  Pro.,  §  230. 
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61.  How  many  special  terms  and  terms  of  the  circuit  court  and 
courts  of  oyer  and  terminer  are  required  hy  statute  to  he  held  in  the 
State  ? 

At  least  one  special  term  of  the  supreme  court,  and  two 
terms  of  the  circuit  court  and  court  of  oyer  and  terminer  must 
be  appointed  to  be  held  in  each  year,  in  each  county  separately 
organized,  except  that  the  counties  of  Fulton  and  Hamilton  are 
deemed  one  county  for  that  purpose.  But  the  justices  for  the 
several  departments  may  appoint  as  many  additional  terms  as 
they  shall  deem  necessary,  and  the  governor  may  appoint  one  or 
more  extraordinary  terms  when  in  his  opinion  the  public  in- 
terest so  requires.    Code  of  Civil  Pro.,  §§  232,  234. 

62.  What  jurisdiction  has  the  supreme  court  at  present? 

It  has  general  jurisdiction,  both  at  law  and  in  equity,  and, 
being  a  superior  court,  it  will  be  presumed  to  have  jurisdiction 
until  the  contrary  appears.  1  Wait's  Pr.  296 ;  Code  of  Civil 
Pro.,  §  217. 

63.  Are  the  several  special  and  general  terms  in  any  sense  dis- 
tinct and  independent  Courts  ? 

They  are  not.  The  supreme  court  is  one  court  exercising 
its  jurisdiction  through  the  special  terms,  circuits  and  general 
terms,  and  the  general  terms,  except  as  limited  by  law,  have  all 
the  power  and  all  the  general  jurisdiction  of  the  supreme  court. 
Baylies'  New  Trials  &  App.  301. 

64.  By  what  name  is  that  court  now  known  which  is  called  the 
'■'■  Marine  Court  "  in  the  present  code? 

The  City  Court  of  New  York.  The  name  of  the  Marine 
Court  was  changed  to  the  City  Court  of  New  York  in  1883. 
Laws  of  1883,  chap.  26. 

65.  In  what  cases  are  judges  disqualified  from  sitting  as  such? 
A  judge  cannot  sit  as  such  in,  or  take  part  in  the  decision 

of  a  cause  or  matter  to  which  he  is  a  party,  or  in  which  he  has 
been  attorney  or  counsel,  or  in  which  he  is  interested,  or  if  he 
is  related  by  consanguinity  or  affinity  to  any  party  to  the  con- 
troversy within  the  sixth  degree ;  and  a  judge  other  than  a 
judge  of  the  court  of  appeals  cannot  decide  or  take  part  in  the 
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decision  of  a  question  which  was  argued  orally  in  court,  when 
he  was  not  present  and  sitting  therein  as  a  judge.  Code  of  Civil 
Pro.,  §  4.6 ;  1  Wait's  Pr.  46 ;  Baylies'  Trial  Pr.  26. 

66.  What  persons  are  included  in  the  word  "  judge "'  as  used 
in  the  Code  f 

A  justice,  surrogate,  recorder,  justice  of  the  peace,  or  other 
judicial  ofl&cer,  authorized  or  required  to  act,  or  prohibited  from 
acting  in  or  with  respect  to  the  matter  or  thing  referred  to  in 
the  provision  wherein  that  word  is  used.     Code  of  Civil  Pro., 
§  3343. 

67.  When  is  the  jurisdiction  of  courts  exclusive,  and  when  con- 
current P 

The  jurisdiction  of  any  court  is  exclusive,  when  no  other 
court  can  exercise  the  same  powers  in  relation  to  the  action. 
The  jurisdiction  of  courts  is  concurrent,  when  each  of  several 
different  courts  has  the  same  right  to  act  in  relation  to  its 
subject-matter,  or  as  to  the  persons  of  the  parties.  1  Wait's 
Pr.  44. 

68.  Will  consent  of  parties  confer  jurisdiction  over  the  subject- 
matter  of  actions,  where  none  is  given  hy  law  f 

It  wUl  not,  even  though  there  should  be  an  express  agree- 
ment not  to  raise  the  question  ;  and  the  objection  may  be  inter- 
posed at  any  time,  since  in  that  case  there  can  be  no  waiver  of 
it ;  and  the  judgment  will  be  held  entirely  void  at  all  times  and 
in  all  places.     1  Wait's  Pr.  45. 

69.  Sow  may  a  court  gain  jurisdiction  over  the  person  where 
none  could  he  claimed  as  a  matter  of  right  ? 

A  defendant  may  waive  an  irregularity  in  the  mode  of 
bringing  him  into  court,  or  he  may  appear  and  give  jurisdiction 
over  his  person  by  consent.  Such  waiver  may  be  express,  or  it 
may  be  implied  from  his  acts,  by  taking  subsequent  steps  in  the 
action  without  objection  to  the  previous  irregular  or  void 
proceedings.  When  once  waived,  the  jurisdiction  of  the  court 
over  his  person  will  be  complete.     1  Wait's  Pr.  46,  47. 

70.  Sow  were  civil  actions  commenced  in  the  courts  of  record  of 
this  State,  prior  to  the  adoption  of  the  Code  ? 

They  were  commenced  either  by  summons,  by  writ  (capias 
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ad  respondendum'),  or  by  declaration.  The  summons  was  used 
in  actions  against  corporations  only ;  the  capias,  in  actions 
against  persons  not  privileged  from"  arrest ;  and  the  declaration 
in  nearly  all  actions  where  no  bail  was  required.     Burr.  Pr.  86. 

71.  W?Mt  are  the  only  modes  hy  which  an  action  can  he  oomr 
menced  under  the  Code  f 

A  civil  action  is  commenced  by  the  service  of  a  summons, 
by  a  voluntary  general  appearance  of  the  defendant,  or  by  the 
submission  of  the  controversy  to  a  court  for  final  determination 
upon  a  case  containing  a  statement  of  admitted  facts  upon  which 
the  controversy  depends.  Code  of  Civil  Pro.,  §§  416,  424 ;  1279  ; 
1  Wait's  Pr.  467. 

72.  Can  the  court  acquire  jurisdiction  hy  the  granting  of  a  pro^ 
visional  remedy  ? 

From  the  time  of  the  granting  of  a  provisional  remedy  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  subsequent 
proceedings ;  bat  the  jurisdiction  thus  acquired  is  conditional 
and  liable  to  be  divested,  in  a  case  where  the  jurisdiction  of  the 
court  is  made  dependant  by  a  special  provision  of  law  upon  some 
act  to  be  done  after  the  granting  of  the  provisional  remedy. 
Code  of  Civ.  Pro.,  §  416. 

73.  What  are  the  essential  parts  of  a  summons  under  the  Qode? 
The  summons    must  contain  the   title  of  the  action ;  the 

notice  to  the  defendant  that  judgment  will  be  taken  against  him 
if  he  fails  to  answer  the  complaint ;  the  date  ;  and  the  subscrip- 
tion.    Code  of  Civil  Pro.,  §§  417,  418. 

74.  What  does  the  title  of  the  summons  include  ? 

It  includes  the  name  of  the  court  in  which  the  action  is 
brought ;  the  names  of  the  parties  to  the  action ;  and  if  it  is 
brought  in  the  Supreme  Court,  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial.     Code  of  Civil  Pro.,  §  417 

75.  What  is  the  requirement  of  the  Code  as  to  the  subscription 
of  the  summons  ? 

It  must  be  subscribed  by  the  plaintiff's  attorney,  who  must 
add  to  his  signature  his  office  address,  specifying  a  place  within 
the  State  where  there  is  a  post-office,  and  if  his  office  is  in  a  city,  he 
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must  add  the  street,  the  street  number  if  any,  or  other  suitable 
designation  of  the  particular  locality.     Code  of  Civil  Pro.  §  417. 

76.  What  is  the  form  of  a  summons  exolusive  of  the  title,  sub- 
scription and  date  ? 

"  To  the  above  named  defendant.  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  answer  on  the  plaintiff's  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service ;  and 
in  case  of  your  failure  to  appear  or  answer  judgment  will  be 
taken  against  you  by  default  for  the  relief  demanded  in  the  com- 
plaint."    Code  of  Civil  Pro.,  §  418. 

77.  In  what  manner  may  a  defendant  ascertain  the  nature  and 
amount  of  the  judgment  which  the  plaintiff  seeks  to  recover  against 
him  ? 

If  the  complaint  is  served  with  the  summons  the  pleading  wiU 
show  the  nature  of  the  plaintiff's  claim  and  the  relief  demanded. 
If  the  complaint  is  not  so  served,  and  the  summons  is  not  accom- 
panied with  a  notice  stating  the  amount  for  which  judgment  will 
be  taken,  the  defendant  should  employ  an  attorney  to  appear  for 
him  and  demand  a  copy  of  the  plaintiff's  complaint.  See  Code 
of  Civil  Pro.  §§  419,  421,  471. 

78.  In  what  cases  is  it  proper  for  the  plaintiff  to  serve  with  the 
summons  a  notice  stating  the  sum  of  money  for  which  judgment  will 
he  taken? 

When  the  complaint  is  not  served  with  the  summons,  and 
the  plaintiff  seeks  to  recover  judgment  for  a  sum  of  money  only 
upon  a  cause  of  action  consisting  of  a  breach  of  an  express  con- 
tract to  pay,  absolutely  or  upon  a  contingency,  a  sum  or  sums  of 
money,  fixed  by  the  terms  of  the  contract,  or  capable  of  being 
ascertained  therefrom  by  computation  only ;  or  an  express  or  im- 
plied contract  to  pay  money  received  or  disbursed,  or  the  value 
of  property  delivered,  or  of  services  rendered  by,  to,  or  for  the 
use  of  the  defendant  or  a  third  person.  Code  of  Civil  Pro., 
§§  419,  420. 

79.  Where  a  notice  of  this  character  is  proper,  what  is  the  effect 
of  an  omission  to  serve  it  with  the  summons  ? 

An  omission  to  serve  the  notice  in  a  proper  case  precludes 
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the  plaintiff  from  taking  judgment  without  application  to  the 
court  unless  the  defendant  appears  in  the  action.  Code  of  Ci"vil 
Pro.  §  419. 

80.  What  indorsement  of  the  summons  is  required  in  an  action 
for  a  penalty  f 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
statute,  if  a  copy  of  the  complaint  is  not  delivered  to  the  defend- 
ant with  a  copy  of  the  summons  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  summons  served  in  the  following 
form,  "According  to  the  provisions  of"  etc.,  adding  such  a  de- 
scription of  the  statute  as  will  identify  it  with  convenient  cer- 
tainty, and  also  specifying  the  section  if  penalties  or  forfeitures 
are  given  in  different  sections  thereof  for  different  acts  or  omis- 
sions.    Code  of  Civil  Pro.,  §  1897. 

81.  In  what  other  case  must  the  nature  of  the  action  appear  from 
a  statement  thereof  upon  the  copy  summons  served  ? 

In  an  action  to  annul  a  marriage,  for  a  divorce,  or  for  a  sepa- 
ration, where  a  copy  of  the  complaint  is  not  served  with  the 
summons.     Code  of  Civil  Pro.  §  1774. 

83.  When  is  it  proper  to  serve  a  defendant  with  a  notice  that 
no  personal  claim  is  made  against  him,,  and  what  is  the  effect  of 
such  notice  ? 

If  no  personal  claim  is  made  against  a  defendant,  a  notice  to 
that  effect  may  be  served  with  the  summons,  and  if  the  defend- 
ant so  served  unreasonably  defends  the  action,  costs  may  be 
awarded  against  him.     Code  of  Civil  Pro.,  §  423. 

83.  What  are  the  requisities  of  a  notice  of  no  personal  claim  ? 
The  notice  should  be  subscribed  by  the  plaintiff's  attorney, 

should  set  forth  the  general  object  of  the  action,  a  brief  descrip- 
tion of  the  property  affected  by  the  action  if  it  affects  specific  real 
or  personal  property,  and  a  notice  that  a  personal  claim  is  not 
made  against  the  party  served  with  the  notice.  Code  of  Civil 
Pro.,  §  423 ;  1  Wait's  Pr.  492. 

84.  What  is  the  rule,,  as  regards  the  inserting  of  the  names  of 
ike  parties  in  the  summons  ? 

It  is  essential  that  the  full   true  name  of  all  the  parties, 
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plaintiff  or  defendant,  should  be  given.  By  the  true  name  is 
meant  the  Christian  name  given  the  party  in  baptism  and  the  sur- 
name of  his  ancestor.     1  Wait's  Pr.  469. 

85.  Is  it  necessary  to  give  the  middle  name  of  parties? 

It  is  not ;  nor  is  it  necessary  to  give  the  distinguishing  words 
"Senior"  or  "Junior,"  as  these  words  form  no  part  of  the  name. 
There  are  but  two  names,  the  Christian  and  surname,  by  which 
a  party  is  known  to  the  law.     1  Wait's  Pr.  469. 

86.  What  is  the  rule  as  to  the  name  of  a  party  in  a  summons, 
where  he  is  known  by  two  names  f 

He  may  be  sued  by  either.  So  where  the  true  name  of  the 
party  has  been  long  abandoned  and  another  assumed  by  which 
he  is  commonly  known,  the  action  may  be  brought  in  the  as- 
sumed name.     1  Wait's  Pr.  469. 

87.  If  a  plaintiff' desires  to  sue  in  a  representative  character, 
how  should  it  he  indicated  in  the  summons  f 

By  inserting  the  word  "  as  "  between  the  name  of  the  party 
and  his  descriptive  title.  Thus,  to  say  "  A  B,  administrator  of," 
etc.,  would  not  entitle  A  B  to  prove  a  claim  upon  the  trial,  ac- 
cruing to  him  in  his  representative  capacity.  The  proper  form 
is  «  A  B,  as  administrator,"  etc.     1  Till.  &  S.  Pr.  365. 

88.  Suppose  the  plaintiff  is  ignorant  of  the  true  name  of  the 
party  defendant,  how  may  he  sue  f 

In  such  cases  the  Code  authorizes  him  to  substitute  any  fic- 
titious name  for  the  name  of  the  defendant,  and,  on  the  discovery 
of  the  true  name,  to  amend  the  summons  accordingly.  There 
should  be  inserted  with  the  fictitious  name  some  description  by 
which  the  unknown  party  may  be  identified.  Code  of  Civil  Pro., 
§  451. 

89.  What   remedy,  under    the  Code,    is  given  to  a  defendant 
against  a  misnomer  ? 

The  only  mode  of  presenting  such  a  defense,  under  the 
present  practice,  is  by  answer.  The  objection  to  the  defect  in 
the  summons  having  been  properly  ^set  forth  in  the  answer,  the 
court  may,  on  the  trial,  order  the  proper  amendment.  1  Wait's 
Pr.  473. 
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90.  When  is  the  summons  said  to  be  "  issued  ?  " 

A  summons  is  "  issued  "  when  it  is  made  out  and  placed  in 
the  hands  of  a  person  authorized  to  serve  it,  and  with  the  bona 
fide  intent  to  have  it  served  if  practicable.     1  Wait's  Pr.  484. 

91.  Who  may  serve  a  summons  ? 

A  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed 
by  law.     Code  of  Civil  Pro.,  §  425. 

92.  Sow  may  the  time  of  service  of  a  summons  be  limited  ? 

The  plaintiff's  attorney  may  by  an  indorsement  on  the  sum- 
mons fix  a  time  within  which  the  service  must  be  made,  and  in 
that  case  it  cannot  be  made  afterwards.  Code  of  Civil  Pro.» 
§  425. 

93.  iw  what  manner  must  personal  service  of  a  summons  be  made 
on  a  natural  person  of  full  age  and  sound  mind  ? 

By  delivering  a  copy  of  a  summons,  within  the  State,  to  the 
defendant  in  person,  unless  the  action  is  against  a  sheriff  for  an 
escape,  in  which  case  such  service  may  be  made  by  delivering  a 
copy  of  the  summons  to  the  defendant  in  person,  or  to  his  under- 
sheriff  in  person,  or  by  delivering  it  at  the  sheriff's  office,  during 
office  hours,  to  a  deputy-sheriff  or  a  clerk  in  the  employment  of 
the  sheriff  or  other  person  in  charge  of  the  office.  Code  of  Civil 
Pro.,  §  426. 

94.  How  must  personal  service  of  a  summons  be  made  upon  an 
infant  defendant? 

If  the  defendant  is  fourteen  years  of  age  or  over,  personal 
service  of  the  summons  must  be  made  upon  him  by  delivering  to 
him  a  copy  thereof  within  the  State  ;  but  if  he  is  under  fourteen, 
a  copy  of  the  summons  must  be  delivered  to  the  infant  in  person, 
and  also  to  his  father,  mother  or  guardian ;  or  if  there  is  none 
within  the  State,  to  the  person  having  the  care  and  control  of 
him,  or  with  whom  he  resides,  or  in  whose  service  he  is  em- 
ployed.    Code  of  Civil  Pro.,  §  426. 

95.  Sow  must  personal  service  of  a  summons  be  made  upon  a 
person  judicially  declared  to '  be  incompetent  to  manage  his  affairs 
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in  consequence  of  lunacy,  idiocy,  or  habitual  drunkenness,  where  a 
committee  has  been  appointed  for  him  ? 

In  such  case  personal  service  is  made  by  delivering  a  copy 
of  the  summons  within  the  State  to  tbe  defendant  in  person  and 
also  to  the  committee.     Code  of  Civil  Pro.,  §  426. 

96.  In  what  manner  must  personal  service  of  a  summons  he 
made  upon  a  lunatic  who  has  not  been  Judicially  declared  incom- 
petent to  manage  his  own  affairs  ? 

In  the  same  manner  as  upon  a  sane  person.  Code  of  Civil 
Pro.,  §  426  ;  1  Wait's  Pr.  514. 

97.  -Zs  there  any  ease  in  which  the  delivery  of  a  copy  of  a  sum- 
Tnons  to  an  infant  over  fourteen  years  of  age,  or  to  a  person  men- 
tally incapable  of  adequately  protecting  his  rights,  although  not 
Judicially  declared  incompetent  to  manage  his  affairs,  would  be 
deemed  an  incomplete  service  of  the  summons  f 

There  is.  Such  a  case  is  presented  when  the  court,  in  the 
interest  of  the  defendant,  has  made  an  order  requiring  a  copy  of 
the  summons  to  be  also  delivered,  in  behalf  of  the  defendant,  to 
a  person  designated  in  the  order,  and  that  service  of  the  sum- 
mons shall  not  be  deemed  complete  until  it  is  so  delivered. 
Code  of  Civil  Pro.,  §  427. 

98.  Is  there  any  case  in  which  the  delivery  of  a  copy  of  the  sum- 
mons  to  a  person  who  has  been  Judicially  declared  incompetent  to 
manage  his  affairs,  and  also  to  his  committee,  would  be  deemed  an 
incomplete  service  of  the  summons  f 

There  is.  Such  a  case  is  presented  where  the  court  has 
made  an  order  requiring  a  copy  of  the  summons  to  be  also  de- 
livered, in  behalf  of  the  defendant,  to  a  person  designated  in 
the  order,  and  that  service  of  the  summons  shall  not  be  deemed 
complete  until  it  is  so  delivered.     Code  of  Civil  Pro.,  §  428. 

99.  When  may  the  delivery  of  a  copy  of  the  summons  to  an  in- 
sane defendant  be  dispensed  with  ? 

Where  the  defendant  has  been  judicially  declared  to  be  in- 
competent to  manage  his  affairs  in  consequence  of  lunacy,  and 
it  appears  satisfactorily  to  the  court,  by  affidavit,  that  the  delivery 
of  a  copy  of  the  summons  to  him  in  person  will  tend  to  aggra- 
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vate  his  disorder,  or  to  lessen  the  probability  of  his  recovery,  the 
court  may  make  an  order,  dispensing  with  such  delivery.  In 
that  case,  a  delivery  of  a  copy  of  the  summons  to  a  committee 
duly  appointed  for  him  is  sufficient  personal  service  upon  the 
defendant.     Code  of  Civil  Pro.,  §  429. 

100.  Suppose  you  desired  to  commence  an  action  against  any 
city  in  this  State,  except  the  city  of  New  York,  to  whom  would  you 
direct  the  sheriff  to  deliver  the  copy  of  the  summons  ? 

To  the  mayor,  treasurer,  counsel,  attorney,  or  clerk  of  the 
city,  or,  if  the  city  lacks  either  of  those  officers,  to  the  officer 
performing  corresponding  functions  under  another  name.  Code 
of  Civil  Pro.,  §  431. 

101.  Suppose  you  desired  to  commence  an  action  against  a 
domestic  manufacturing  corporation,  to  whom  would  you  direct  the 
sheriff  to  deliver  the  copy  of  the  summons  ? 

To  the  president  or  other  head  of  the  corporation,  the  sec- 
retary or  clerk  to  the  corporation,  the  cashier,  the  treasurer,  or 
a  director  ov  managing  agent.  Code  of  Civil  Pro.,  §  431 ;  1 
Wait's  Pr.  512. 

102.  Suppose  a  resident  of  the  State,  against  whom  you  desire 
to  commence  an  action,  avoids  personal  service  of  the  summons, 
how  would  you  proceed? 

If  the  defendant  is  within  the  State,  and  openly  avoids  ser- 
vice by  eluding  the  officer  so  that  personal  service  cannot  be 
made  upon  proper  and  diligent  effort,  I  would  apply  to  the 
court,  or  to  a  judge  of  the  court,  or  to  a  county  judge  of  the 
county  in  which  the  action  is  triable,  upon  an  affidavit  or  return 
of  the  sheriff  showing  the  facts,  for  an  order  directing  substi- 
tuted service  upon  the  defendant.  But  if  the  defendant  has  de- 
parted from  the  State  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
within  the  State  with  like  intent,  I  would  apply  to  a  judge  of 
the  court  or  to  a  county  judge  of  the  county  where  the  action  is 
triable,  for  an  order  directing  the  service  of  the  summons  by 
publication.     Code  of  Civil  Pro.,  §§  485,.  438. 

103.  When  must  the  publication  of  a  summons,  pursuant  to  an 
order  therefor,  commence  ?  " 

The  first  publication  must  be  made  within  three  months  after 
the  order  is  granted.     Code  of  Civil  Pro.,  §  441. 
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104.  When  is  service  hy  publication  deemed  complete  ? 

On  the  day  of  the  last  publication  pursuant  to  the  order. 
Code  Civil  Pro.,  §  441 ;  1  Wait's  Pr.  538. 

105.  Does  the  allowance  of  a  provisional  remedy  in  any  way  af- 
fect or  dispense  with  the  service  of  a  summons  ? 

It  does  not.  The  summons  must  invariably  be  served  be- 
fore the  action  can  be  carried  to  a  final  determination.  1  Wait's 
Pr.  539. 

106.  What  constitutes  a  fraudulent  service  of  a  summons? 
Fraudulent  service  is  such  as  may,  in  form,  be  within  the 

letter  of  the  statute  or  the  rules  of  law,  and  yet  be  in  violation 
of  the  spiiit  and  intent,  and  with  the  preconceived  design  of 
evading  such  legal  provisions.  Thus,  where  a  party  is  induced 
to  come  within  the  jurisdiction  of  the  court  by  false  and  fraud- 
ulent representations,  for  the  sole  purpose  of  effecting  the  service 
of  a  summons  upon  him,  such  service  is  in  every  respect  fraudu- 
lent, although  the  wrongful  act  of  service  is  in  the  usual  mode. 
1  Wait's  Pr.  540. 

107.  What  remedy  has  the  defendant  against  an  irregular,  de- 
fective or  fraudulent  service  of  the  summons  f 

His  remedy  is  by  motion  to  have  the  service  of  the  sum- 
mons and  all  subsequent  proceedings  set  aside.  As  a  general 
rule,  all  motions  for  relief,  on  the  ground  of  irregularity,  must 
be  made  before  judgment;  but  where  the  defect  is  one  of  sub- 
stance, and  deprives  the  court  of  jurisdiction,  no  delay  on  the 
part  of  the  defendant  to  object  to  such  defect  will  deprive  hira 
of  his  right  to  have  the  service  of  the  summons  and  all  subse- 
quent proceedings  set  aside  as  void.     1  Wait's  Pr.  540,  641 

108.  Is  fraudulent  service  absolutely  void  ? 

It  is  not;  for  the  court  will  acquire  jurisdiction  by  the  ser- 
vice of  the  summons,  unless  the  defendant  resorts  to  his  motion 
to  set  aside  the  same.  By  a  void  service  of  process  a  court  can 
acquire  no  jurisdiction  of  the  person  of  the  defendant.  1  Wait's 
Pr.  540. 

109.  How  may  proof  of  the  personal  service  of  the  summons  he 
made  ? 

Such  proof  may  be  made  either  by  the  certificate  of  the 
sheriff,  by  affidavit  or  by  admission.     Code  of  Civil  Pro.  §  434. 
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110.  Upon  what  does  the  sufficiency  of  the  evidence  of  a  sher- 
iff's certificate,  as  a  proof  of  the  service  of  a  summons,  depend. 

It  depends  upon  the  capacity  in  which  such  service  was 
made.  A  sheriff  can  act  in  an  official  character  only  within  the 
limits  of  the  county  in  which  he  was  elected,  and  all  acts  per- 
formed by  him  beyond  such  territorial  limits  are  the  acts  of  a 
private  person,  and  must  be  proved  as  such.     1  Wait's  Pr.  542. 

111.  Is  the  certificate  of  a  sheriff  of  the  service  of  a  summons 
within  his  own  connty  conclusive  evidence  of  the  fact  of  such  ser- 
vice ? 

It  is,  as  against  all  persons  but  the  defendant.  It  may,  how- 
ever, be  impeached  by  the  defendant,  and  when  so  assailed  must 
be  sustained  by  affidavit.  In  general,  a  sheriff's  certificate  is 
valid  and  conclusive  in  all  matters  where  such  return  is  required 
by  law,  but  no  further ;  and,  for  this  reason,  an  indorsement  on 
a  summons  setting  forth  the  time  of  its  receipt  is  not  evidence  of 
the  time  of  the  commencement  of  an  action  under  section  399  of 
the  Code.     1  Wait's  Pr.  542. 

112.  Where  the  service  of  a  summons  has  been  made  by  any 
person  other  than  a  sheriff,  how  must  the  fact  be  shown  ? 

It  must  be  shown  by  the  affidavit  of  the  person  making  the 
service,  or  by  the  written  admission  of  the  party  served.  1 
Wait's  Pr.  543. 

113.  What  are  the  requisites  of  valid  proof  of  personal  service 
of  a  summons  when  such  proof  is  made  by  the  admission  of  the 
party  served  ? 

The  party  making  the  admission  must  be  an  adult  who  has 
not  been  judicially  declared  incompetent  to  manage  his  af- 
fairs ;  the  admission  must  be  in  writing  ;  must  state  the  time 
and  place  of  service  ;  must  be  signed  by  the  party  served ;  and 
must  either  be  acknowledged  by  him  and  certiiied  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  must  be  accompained 
with  the  affidavit  of  a  person  other  than  the  plaintiff,  showing 
that  the  signature  is  genuine.     Code  of  Civil  Pro.,  §  484. 

114.  Where  the  service,  of  the  summons  is  by  publication,  how 
may  proof  of  such  publication  be  made  ? 

Proof  of  the  publication  of  the  summons  and  notice  must  be 
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made  by  the  affidavit  of  the  printer  on  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office  of  the 
requisite  papers  must  be  made  by  the  affidavit  of  the  person  -who 
deposited  them.     Code  of  Civil  Pro.,  §  444. 

115.  How  and  where  must  the  defendant  served  with  the  surw- 
mons  put  in  an  appearance  ? 

The  defendant's  appearance  must  be  made  by  serving  upon 
the  plaintiff's  attorney,  within  twenty  days  after  service  of  the 
summons  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  answer.  The  notice  or  plead- 
ings so  served  must  be  subscribed  by  the  defendants'  attorney, 
who  must  add  to  his  signature  his  office  address,  specifying  a 
place  within  the  State  where  there  is  a  post-office,  and  if  in  a  city 
must  add  the  street,  and  street  number  if  any,  or  other  suitable 
designation  of  the  particular  locality.     Code  of  Civil  Pro.,  §  421. 

116.  What  is  the  usual  mode  of  giving  notice  of  appearance  where 
the  complaint  is  not  served  with  the  summons  ? 

In  such  case  the  defendant's  attorney  incorporates  into  the 
notice  of  appearance  a  demand  of  a  copy  of  the  complaint.  The 
Code  authorizes  this  practice.     Code  of  Civil  Pro.,  §  479. 

117.  What  right  does  a  defendant  acquire  hy  the  service  of  a 
notice  of  appearance  only  where  the  summons  was  served  without 
the  complaint  ? 

In  such  case  the  notice  of  appearance  entitles  him  only  to 
notice  of  the  subsequent  proceedings  unless  within  twenty  days 
from  the  day  the  summons  was  served  upon  him  he  serves  upon 
plaintiff's  attorney  a  written  demand  of  a  copy  of  the  complaint. 
Code  of  Civil  Pro.,  §  422. 

118.  How  must  an  infant  defendant  appear  ? 

He  must  appear  by  a  guardian  ad  litem  appointed  by  the 
court  in  which  the  action  is  brought,  or  a  judge  thereof,  unless 
the  action  is  brought  in  the  Supreme  Court,  in  which  case  he 
may  appear  by  a  guardian  appointed  by  the  county  judge  of  the 
county  where  the  action  is  triable.  Code  of  Civil  Pro.,  §§  471, 
472. 

119.  How  should  an  adult  defendant  appear  who  has  been 
judicially  declared  incompetent  to  manage  his  own  affairs  ? 

He  should  appear  by  his  committee  unless  the  cpurt  has  ap- 
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pointed  a  special  guardian  ad  litem  to  conduct  the  defense 
for  the  incompetent  defendant  to  the  exclusion  of  the  committee. 
See.  1  Wait's  Pr.  559  ;  Code  of  Civil  Pro.,  §  428. 

120.  How  is  an  action  commenced  before  a  justice  of  the  -peace  ? 
It  is   commenced   either  by   the   voluntary  ^appearance  and 

joinder  of  issue  by  the  parties,  or  by  the  service  of  a  summons. 
Code  of  Civil  Pro.,  §  2876. 

121.  What  are  the  requisites  of  a  summons  injustice's  court? 
The  summons  must  be  directed  generally  to  any  constable 

of  the  county  where  the  justice  resides  ;  and  it  must  command 
him  to  summon  the  defendant  to  appear  before  the  justice  at  a 
place  specified  therein  to  answer  the  complaint  of  the  plaintiff  in 
a  civil  action.  It  must  be  signed  by  the  justice  and  must  be  en- 
tirely filled  up  at  the  time  when  it  is  delivered  to  the  officer  to 
be  executed  so  as  to  have  no  blank  either  in  the  date  thereof  or 
otherwise.  Code  of  Civil  Pro.,  §§  2877,  3135;  3  Wait's  Law  & 
Pr.  (5th  ed.)  120. 

122.  When  must  a  summons,  issued  by  a  justice  of  the  peace,  be' 
made  returnable  ? 

Where  the  summons  is  accompanied  with  an  order  to  arrest 
the  defendant,  it  must  be  made  returnable  immediately  upon  the 
arrest  of  the  defendant,  within  twelve  days  after  the  day  when  it 
was  issued,  and  in  every  other  case  it  must  be  returnable  at  a 
time  therein  specified,  not  less  than  six  nor  more  than  twelve 
days  after  the  day  when  it  was  issued.  Code  of  Civil  Pro.,  § 
2877. 

123.  How  is  a  summons,  issued  by  a  justice  of  the  peace,  served 
in  ordinary  cases  ? 

By  delivering  a  copy  of  the  summons  tO'  the  defendant. 
Code  of  Civil  Pro.,  §  2878. 

124.  By  whom  must  a  summons  issued  by  a  justice  of  the  'peace  ' 
be  served  f 

It  may  be  served  by  a  constable  of  the  county  in  which  it 
was  issued,  or  in  certain  cases  by  the  sheriff  of  the  county,  or  by 
a  person  specially  deputized  by  the  justice  to  make  such  service. 
3  Wait's  Law  &  Pr.  (5th  ed.)  105, 125. 
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125.  How  is  the  fact  of  the  service  of  a  summons  established  in 
a  Justice's  court? 

By  a  written  return  of  the  constable  under  his  hand  stating 
the  time  when  and  the  manner  in  which  he  served  it,  or  if  the 
service  was  made  by  a  person  specially  deputized,  by  a  simUar 
return  by  the  person  deputized.  Code  of  Civil  Pro.,  §§  2885, 
3156;  3  Wait's  Law  &.  Pr.  (5th  ed.)  106, 134. 

126.  Is  a  constable'' s  return  of  personal  service  conclusive  upon 
ike  defendant? 

It  is  not.     3  Wait's  Law  &  Pr.  (5th  ed.)  28, 137. 

127.  Mow  may  parties  appear  in  an  action  before  a  justice  of 
the  peace  f 

A  party  who  is  of  full  age  may  appear  and  prosecute  or  de- 
fend in  person  or  by  attorney,  at  his  election,  unless  he  has  been 
judicially  declared  incompetent  to  manage  his  own  affairs.  Code 
of  Civil  Pro.,  §  2886  ;  3  Wait's  Law  &  Pr.  239. 

128.  How  must  an  infant  appear  in  an  action  before  a  justice 
of  the  peace  ? 

By  a  guardian  appointed  by  the  justice  for  the  purposes  of 
the  action.     Code  of  Civil  Pro.,  §§  2887,  2888. 

129.  How  may  authority  to  appear  be  conferred  and  how  must 
it  be  established  ? 

The  attorney's  authority  may  be  conferred  orally  or  in  writ- 
ing; but  the  justice  is  prohibited  from  suffering  a  person  to 
appear  as  an  attorney  unless  his  authority  is  admitted  by  the 
adverse  party  or  proved  by  the  affidavit  or  oral  testimony  of  the 
attorney  or  some  other  person.     Code  of  Civil  Pro.,  §  2890. 

130.  State  generally  who  may  be  joined  as  plaintiff's  in  an  action 
'pending  in  any  court  in  this  State  f 

All  persons  having  an  interest  in  the  subject  of  the  action 
and  in  obtaining  the  judgment  demanded  may  be  joined  as 
plaintiffs  except  as  otherwise  expressly  prescribed  in  the  Code. 
Code  of  Civil  Pro.,  §  446. 

131.  State  generally  who  may  be  made  defendants  in  an  action 
pending  in  the  Supreme  Court? 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
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interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  defendant  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwise 
expressly  prescribed  by  the  Code.     Code  of  Civil  Pro.,  §  447. 

133.  What  is  the  general  rule  of  the  Code  as  to  joining  parties 
plaintiff  or  defendant  in  an  action  in  the  Supreme  Court  ? 

Such  of  the  parties  to  the  action  as  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants  except  as  otherwise 
expressly  prescribed  in  that  act.     Code  of  Civil  Pro.,  §  448. 

133.  What  is  the  nature  of  the  interest  which  will  authorize  a 
joinder  of  parties  plaintiff,  under  the  Code  ? 

A  common  interest  in  the  claim  made  in  an  action  will 
authorize  such  joinder ;  but  it  is  not  necessary  that  the  relief 
sought  by  each  should  be  identical  in  character  and  amount. 
Thus,  different  persons,  owning  separate  tenements,  injuriously 
affected  by  a  nuisance  may  join  in  a  suit  to  restrain  its  continu- 
ance. So  the  several  proprietors  of  different  lands  and  mills,  and 
of  separate  parts  of  a  natural  water-course,  may  unite  in  an  ac- 
tion to  restrain  a  third  party  from  diverting  the  water  from  its 
natural  channel.     1  Wait's  Pr.  111. 

131.  Where  there  are  several  complainants  having  distinct  and 
independent  claims  to  relief  against  a  defendant,  can  they  join  in 
a  suit  for  the  separate  relief  of  each. 

As  a  general  rule,  they  cannot.  Thus,  individual  purchasers 
of  distinct  portions  of  the  same  estate  cannot  jointly  maintain  an 
action  to  restrain  the  prosecution  of  separate  actions  of  ejectment 
against  each  purchaser ;  neither  could  they  unite  in  one  suit  against 
such  vendor  to  compel  a  specific  performance  of  the  contract  of 
sale,  for  each  contract  being  separate  and  ipdependent,  each  case 
must  depend  on  its  own  peculiar  circumstances.  1  Wait's  Pr. 
Ill,  112. 

135.  What  interest  will  compel  a  joinder  of  plaintiffs  ? 
When  the  plaintiffs  have  a  joint  interest  in  the  claim,  they 

must  join  in  the  suit.     1  Wait's  Pr.  112. 

136.  To  what  cases  is  this  rule  applicable  ? 

Under  the   rule  joint  tenants,  co-trustees,  partners,  joint 
22 
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owners,  or  join  contractors,  must  be  joined  as  plaintiffs,  unless  it 
should  be  in  the  exceptional  case  of  a  party  refusing  to  join  as 
plaintiff,  or  except  in  an  action  in  which  the  rights  of  general 
and  special  partners  are  involved,  or  where  the  rights  of  tenants 
in  common  may  be  involved.     Wait's  Code,  137. 

137.  If  a  person  is  a  partner  in  two  separate  firms,  one  of  which 
sues  the  other,  must  such  partner  he  joined  as  a  plaintiff  in  the 
action  ? 

He  may  elect  to  be  either  plaintiff  or  defendant,  and  the 
other  partners  may  sue  or  defend  without  him.  1  Till.  &  S.,  Pr. 
474. 

138.  lk-i»  necessary  in  any  case  to  join  an  assignor  in  an  action 
brought  by  an  assignee,  in  respect  to  the  property  assigned  ? 

It  is,  where  the  assignor  still  retains  a  contingent  interest 
in  the  thing  assigned.  Thus  where  a  mortgage  has  been  assign- 
ed as  a  security  for  a  debt,  the  assignor  has  still  such  an  interest 
in  the  mortgage  as  will  render  him  a  necessary  party  to  the  action 
of  foreclosure.  1  Till.  &  S.  Pr.  473, 474 ;  But  see  3  Wait's  Law 
Pr.  61. 

139.  In  what  actions  must  joint  tenants  and  tenants  in  common 
join  ? 

They  must  join  in  actions  ex  delicto,  for  injuries  to  personal 
property.  So  in  an  action  for  'damages  to  real  estate.  And  in 
actions  for  the  use  or  hire  of  property  owned  by  tenants  in  com- 
mon, all  the  owners  must  be  joined.     1  Wait's  Pr.  114. 

140.  What  provision  has  been  made  by  the  Code,  to  meet  the 
case,  where  one  of  several  plaintiffs  refuses  to  sue  ? 

It  provides  that,  if  the  consent  of  any  one,  who  should  have 
been  joined  as  plaintiff,  cannot  be  obtained,  he  may  be  made  a 
defendant,  the  reason  therefor  being  stated  in  the  complaint. 
Code  of  Civil  Pro.  §  448. 

141.  Suppose  the  parties  to  the  action  are  very  numerous  cr  the 
question  litigated  is  one  of  common  or  general  interest,  is  it  neces- 
sary to  join  as  plaintiffs  or  defendants  all  who  are  united  in  in- 
terest ? 

It  is  not.     The  Code  provides  that,  in  either  of  these  cases, 
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one  or  more  may  sue  or  defend  for  the  benefit  of  the  whole. 
Code  of  Civil  Pro.  §  448. 

143.   Can  an  action  he  brought  in  the  name  of  a  person  other  than 
the  real  party  in  interest  ? 

As  a  general  rule  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  that  an  executor  or  ad- 
ministrator, or  a  trustee  of  an  express  trust,  or  a  person  express- 
ly authorized  by  statute  may  sue,  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  prosecuted.  Code  of  Civil 
Pro.,  §  449 ;  4  Wait's  Pr.  88,  89. 

143.  What  is  the  rule  of  the  common  law,  in  regard  to  the  prop- 
er parties  to  an  action  f 

At  common  law,  every  action  upon  contract  must  be  brought 
by  the  contracting  party  if  living,  or  by  bis  legal  repre- 
sentative, if  dead.  In  actions  for  torts,  the  party  doing,  or  re- 
ceiving an  injury,  must  be  made  plaintiff  or  defendant,  and  on 
the  death  of  either  party,  the  right  of  action  also  dies.  1  Wait's 
Pr.  88. 

144.  Could  an  assignee  of  choses  in  action  sue  in  his  own  name 
at  common  lawf 

No.  But  he  was  allowed  to  prosecute  an  action  for  their  re- 
covery in  the  name  of  the  assignor,  upon  the  principle  that  the 
assignor  held  the  legal  right  for  the  use  and  benefit  of  the  assignee. 
And,  in  general,  the  holder  of  the  legal  right  was  made  the 
plaintiff  in  the  action.     1  Wait's  Pr.  88. 

145.  Who   was  the  proper  party  to   bring  suit  under  the   old 
chancery  practice  ? 

The  real  party  in  interest,  and  the  mere  nominal  owner  of 
the  right  of  action  who  had  no  interest  in  it  could  not  sue,  un- 
less he  had  such  nominal  interest  as  trustee.  1  Wait's  Pr.  88. 

146.  What  is  to  be  understood  by  the  expression  "  real  party  in 
interest,^''  as  used  in  the  Code  f 

By  this  expression  is  intended,  that  the  action  shall  be 
brought  in  the  name  of  the  person  who  has  the  beneficial  and 
equitable  interest  in  the  cause  of  action ;  or,  who  is  the  actual 
owner  of  it.     The  general  rule  is,  that  every  right  of  action  what- 
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ever,  which  arises  upon  contract,  may  be  assigned,  so  as  to  au- 
thorize an  action  in  the  name  of  the  assignee.  1  Wait's  Law  & 
Pr.  812;  3  id.  61. 

147.  Is  aclaimfor  the  wrongful  conversion  of  personal  property 
assignable  f 

It  is  ;  and  tlie  assignee  may  maintain  an  action  thereon  in 
his  own  name.     1  Wait's  Pr.  92. 

148.  Are  all  causes  of  action  arising  in  tort  assignable? 

All  causes  of  action  arising  in  tort  are  assignable,  except  a 
cause  of  action  for  slander,  for  libel,  or  a  cause  of  action  founded 
upon  assault  and  battery,  false  imprisonment,  or  injuries  to  the 
person ;  or,  in  other  words,  every  cause  of  action  arising  upon  a 
tort  which  has  caused  special  damage  to  the  estate  of  the  person 
entitled  to  sue  is  assignable  and  the  assignee  may  maintain  an 
action  thereon  in  his  own  name.  1  Wait's  Pr.  92 ;  Code  of  Civil 
Pro.,  §  1910. 

149.  Where  the  right  of  action  is  not  assignable,  by  whom  must 
the  action  be  brought  ? 

It  must  be  brought  by  the  original  owner  of  the  right,  or 
not  at  all.  Thus,  all  actions  of  slander,  libel,  assault  and  bat- 
tery, false  imprisionment,  crim.  con.,  seduction,  breach  of  promise 
of  marriage,  and  all  injuries  to  the  person,  personal  feelings  or 
character,  are  non-assignable,  and  must  be  enforced  in  the  name 
of  the  original  party.     1  Wait's  Pr.  94. 

150.  Can  a  public  auctioneer,  who  sells  goods  for  another,  main- 
tain an  action  for  the  price  of  the  goods  sold  f  i 

He  can,  even  though  he  has  received  his  advances  and  com- 
missions, and  has  no  interest  in  the  property  or  its  proceeds.  3 
Wait's  Law  &  Pr.  68. 

151.  Is  it  necessary,  in  order  to  give  the  plaintiff  a  right  of  ac- 
tion, that  the  consideration  should  move  from  him  ? 

It  is  not.  An  action  may  be  maintained  on  a  promise  made 
by  the  defendant  to  a  third  person,  for  the  beneiit  of  the  plaint- 
iff, without  any  consideration  moving  from  the  plaintiff.  Thus, 
where  A  loaned  money  to  the  defendant  upon  his  promise  to  pay 
it  to  the  plaintiff,  to  whom  A  was  indebted  for  a  like  sum,  it  was 
held  that  an  action  lay.     1  Wait's  Law  &  Pr.  209. 
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153.  In  case  of  mere  agency  for  the  transmission  of  money,  can 
the  party  for  whom  the  money  was  designed  maintain  an  action 
against  the  agent  for  money  had  and  received  to  his  use? 

He  cannot.  To  sustain  the  action  there  must  be  an  express 
promise  by  the  agent.  1  Wait's  Law  &  Pr.  463. 

153.  Has  a  foreign  government  a  right  to  sue  in  the  courts  of 
this  State,  and  if  so,  upon  what  limitatians  or  conditions  ? 

The  right  of  a  foreign  government  to  sue  in  the  courts  of 
this  State  is  undoubted  ;  and  the  only  limit  or  condition  to  the 
exercise  of  this  right  is,  that  the  government  shall  be  one  whose 
independence  and  sovereignty  as  such  are  acknowledged  by  the 
federal  governmertt,  and  that  the  two  governments  shall  be  at 
peace  w\th  each  other.     1  Wait's  Pi.  97. 

154.  When  the  State  is  plaintiff,  in  whose  name  is  the  action 
brought,  and  who  prosecutes  it  ? 

Actions  brought  by  the  State  are  in  the  name  of  the  people, 
and  are  prosecuted  by  the  attorney-general  in  the  same  manner 
as  in  actions  by  private,  citizens,  except  when  some  special  statute 
changes  the  rule.     1  Wait's  Pr.  98. 

155.  May  a  foreign  corporation  sue  inthe  courts  of  this  State? 

An  action  may  be  maintained  by  a  foreign  corporation  in  like 
manner  and  subject  to  the  same  regulations  as  where  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise 
specially  prescribed  by  law.  But  a  foreign  corporation  cannot 
maintain  an  action  founded  upon  an  act,  or  made  and  entered 
into  in  consideration  of  an  act,  which  the  laws  of  the  State  for- 
bid a  corporation  or  association  of  individuals  to  do  without  ex- 
press authority  of  law.  Code  of  Civil  Pro.,  §  1779  ;  1  Wait's  Pr. 
99,  100. 

156.  If  an  action  is  properly  commenced  hy  a  corporation  in  its 
corporate  name,  will  such  action  abate  by  a  dissolution  of  the  cor- 
poration ? 

It  will  not,  but  may  be  continued  in  the  same  name  after  the 
dissolution,  and  without  a  special  application  to  the  court.  1 
Wait's  Pr.  101. 
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157.  Does  an  action  against  a  corporation  abate  upon  its  dis- 
solution ? 

It  does,  where  no  statutory  authority  exists  for  its  subsequent 
continuance.  8  Wait's  Act.  &  Def.  193  ;  McCulloch  y.  Norwood, 
58  N.  Y.  562  ;  8turges  v.  Vanderbilt,  73  N.  Y.  384. 

158.  In  whose  name  may  a  joint-stock  company  or  association 
sue  or  he  sued? 

Any  such  company  or  association,  consisting  of  seven  or  more 
shareholders  or  associates,  may  sue  and  be  sued,  in  the  name  of 
the  president  or  treasurer,  for  the  time  being,  of  such  joint-stock 
company  or  association.  1  Wait's  Pr.  102 ;  Code  of  Civil  Pro. 
§  1919. 

159.  Among  the  exceptions  made  by  the  Code,  from  the  general 
provision  that  every  action  must  be  brought  in  the  name  of  the  real 
party  in  interest,  are  actions  brought  by  persons  "  expressly  author- 
ized by  statute  to  sue."      Who  are  those  persons  f 

This  exception  includes  actions  brought  by  the  trustee  or 
trustees  of  a  school  district ;  the  commissioner  or  commissioners 
of  highways  of  a  town  ;  the  overseer  or  overseers  of  the  poor 
of  a  town,  village  or  city ;  the  supervisor  of  a  town ;  the  county 
superintendent  or  superintendents  of  the  poor ;  or  the  super- 
supervisors  of  a  county,  upon  a  contract  lawfully  made  with 
those  officers  or  their  predecessors,  in  their  official  capacity ;  to 
enforce  a  liability  created  or  a  duty  enjoined  by  law  upon  those 
officers  or  the  body  represented  by  them ;  to  recover  a  penalty 
or  forfeiture  given  to.  those  officers  or  the  body  represented  by 
them ;  or  to  recover  damages  for  an  injury  to  the  property  or 
rights  of  those  officers  or  the  body  represented  by  them,  although 
the  cause  of  action  accrued  before  the  commencement  of  their 
term  of  office.     Code  of  Civil  Pro.,  §  1926. 

160.  How  must  such  actions  be  brought  f 

They  must  be  brought  in  the  individual  name  of  the  officer 
with  the  addition  of  his  official  title.  Code  of  Civil  Pro.,  §  1929 ; 
1  Wait's  Pr.  103. 

161.  Who  only  can  maintain  a  suit  to  enforce  a  trust? 

As  against  a  third  person,  a  trustee  is  the  proper  party  to 
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bring  the  action.     As  against  the  trustee,  the  suit  can  only  be 
maintained  by  the  cestui  que  trust.     1  Wait's  Pr.  105. 

162.  What  is  the  proper  remedy  of  a  defendant,  when  sued  by 
a  party  other  than  the  real  party  in  interest  ? 

If  the  defect  is  apparent  on  the  face  of  the  complaint,  his 
remedy  is  by  demurrer ;  but  where  the  defect  does  not  appear 
upon  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer.     1  Wait's  Pr.  119;  Code  of  Civil  Pro.,  §§  188,  498. 

163.  When  is  it  necessary  to  obtain  leave  to  sue  ? 
Ordinarily  an  action  may  be  commenced  without  first  obtain- 
ing leave  of  court;  but  it  is  otherwise  where  the  party  to  be 
sued  is  under  the  protection  of  the  court,  or  where  the  action  is 
for  partition  and  the  plaintiff  is  an  infant,  or  where  the  action  is 
to  recover  a  part  of  a  mortgage  debt  during  the  pendency  of  an 
action  to  foreclose  the  mortgage,  or  after  final  judgment  for  the 
plaintiff  therein.  1  Wait's  Pr.  191 ;  8  Wait's  Act.  &  Def.  6 ; 
Code  of  Civil  Pro.  §§  1534,  1628. 

164.  What  is  the   effect  of  a  failure  to   apply  for  and  obtain 
leave  to  sue,  where  such  leave  is  necessary  ? 

Ordinarily  the  omission  is  a  mere  irregularity  which  the  de- 
fendant may  waive,  or  may  be  made  the  basis  of  a  motion  to  set 
aside  the  summons  and  complaint.  The  permission  of  the  court 
to  sue  is  not  ordinarily  an  element  of  the  cause  of  action ;  but 
where  the  action  is  upon  bond  secured  by  mortgage  on  lands, 
and  is  commenced  during  the  pendency  of  an  action  to  foreclose 
the  mortgage,  or  after  judgment  for  the  plaintiff  therein,  leave 
to  sue  must  be  alleged  and  proved  to  entitle  the  plaintiff  to 
recover  on  the  bond.  1  Wait's  Pr.  191, 193, 194 ;  8  Wait's  Act. 
&  Def.  6. 

165.  Where  an  action  is  commenced  against  a  lunatic,  without 
leave,  what  is  the  proper  course  to  be  adopted? 

The  proper  course  is  to  apply  to  the  court  which  appointed 
the  committee,  for  an  order  to  restrain  the  prosecution  of  tlie 
suit,  and  to  punish  the  plaintiff  for  contempt.  In  such  case,  if 
a  judgment  is  obtained,  it  is  merely  voidable,  and  not  void.  1 
Wait's  Pr.  202. 
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166.  What  remedy  has  a  receiver,  if  an  action  is  commenced 
against  him  without  leave  of  court  f 

He  may  have  a  perpetual  injunction  against  the  suit.  1 
Wait's  Pr.  213. 

167.  Are  there  any  cases  in  which  it  may  he  necessary,  before 
serving  an  answer  in  an  action,  to  obtain  leave  of  the  court  to  de- 
fend? 

There  are.  Thus,  where  a  summons  has  been  served  by 
publication,  if  the  defendant  is  in  default  and  wishes  to  defend 
the  action,  he  must  first  apply  to  the  court  for  permission.  So, 
if  the  defendant  is  too  poor  to  conduct  the  defense,  it  may  be 
proper  to  apply  to  the  court  for  leave  to  defend  as  a  poor  person. 
1  Wait's  Pr.  576. 

168.  What  is  the  rule  as  to  the  right  of  aliens  to  sue  in  the 
courts  of  this  State  ? 

The  right  to  sue  in  the  courts  of  this  State  is  granted  to 
alien  friends,  but  not  to  alien  enemies ;  and  the  mere  circum- 
stance of  residing  in  a  foreign  country,  which  is  at  war  with  this 
,  country,  and  of  carrying  on  trade  there,  is  sufficient  to  constitute 
one  an  alien  enemy  who  would  not  otherwise  be  so  considered. 
1  Wait's  Pr.  107. 

169.  What  is  the  distinction  made  in  this  State,  as  to  the  rela- 
tive rights  of  residents  and  non-residents  to  maintain  an  action  in 
any  coif,rt  of  the  State  ? 

The  only  distinction  is  in  relation  to  security  for  costs,  such 
security  being  required  when  the  action  is  brought  by  one  against 
whom  the  court  coiild  not  enforce  a  judgment  in  case  he  should 
fail  to  establish  his  right  to  recover.     1  Wait's  Pr.  106. 

170.  Can  a  foreign  executor,  as  such,  sue  in  the  courts  of  this 
State? 

He  cannot.  Letters  of  administration  are  valid  only  within 
the  State  where  they  are  granted,  and  before  the  courts  of  this 
State  can  recognize  the  personal  representative  of  a  deceased 
non-resident,  he  must  be  clothed  with  authority  derived  from  the 
laws  of  this  State.  The  disability  does  not  extend,  however,  to 
his  assignee,  who  may  sue  in  his  own  name.     1  Wait's  Pr.  109. 
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171.  What  is  the  rule  of  the  present  Code  as  to  the  joinder  of 
husband  and  wife  in  actions  iy  or  against  the  wife  ? 

A  married  woman  appears,  prosecutes  or  defends  alone  or 
joined  with  other  parties  as  if  she  were  single.  It  is  not  neces- 
sary or  proper  to  join  her  husband  with  her  as  a  party  in  any  ac- 
tion or  special  proceeding  affecting  her  separate  property.  Code 
of  Civil  Pro.,  §  450. 

172.  What  is  the  rule  of  the  Code  as  to  joinder  of  defendants 
severally  liable  on  the  same  written  instrument  ? 

The  Code  provides  that  two  or  more  persons  severally  liable 
upon  the  same  written  instrument,  including  the  parties  to  a  bill 
of  exchange  or  a  promissory  note  may  all  or  any  of  them  be  in- 
cluded as  defendants  in  the  same  action  at  the  option  of  the 
plaintiff,  whether  the  action  is  brought  upon  the  instrument,  or 
by  a  party  thereto  to  recover  against  other  parties  liable  over  to 
him.     Code  of  Civil  Pro.,  §  454. 

173.  Would  it  be  proper  to  join  in  the  same  action  as  defend- 
ants the  guarantor  and  the  maker  of  a  promissory  note  ? 

It  would  not ;  because  a  promissory  note  and  a  guaranty  of 
payment  written  upon  it  are  different  instruments,  and  impose 
distinct  and  different  obligations.  And  the  fact  that  the  note 
and  the  contract  of  guaranty  are  upon  the  same  paper  does  not 
bring  the  case  within  the  provisions  of  the  Code,  allowing  per- 
sons severally  liable  upon  the  same  obligation  or  instrtiment,  to 
be  included  in  the  same  action  at  the  option  of  the  plaintiff.  1 
Wait's  Pr.  132,  133. 

174.  Who  may  be  plaintiffs  in  an  action  for  partition? 

Joint  tenants  or  tenants  in  common  of  the  property  sought 
to  be  partitioned,  and  such  persons  only.     Code  of  Civil  Pro., 

175.  Who  are  necessary  parties  to  an  action  for  partition? 
Every  person  having  an  undivided  share,  in  possession  or 

otherwise,  in  the  property,  as  tenant  in  fee,  for  life,  by  the 
curtesy,  or  for  years  ;  every  person  entitled  to  the  reversion,  re- 
mainder, or  inheritance  of  an  undivided  share,  after  the  deter- 
mination of  a  particular  estate  therein;  every  person  who,  by 
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any  contingency,  contained  in  a  devise,  or  grant,  or  otherwise, 
is  or  may  become  entitled  to  a  beneficial  interest  in  an  undi- 
vided share  thereof ;  every  person  having  an  inchoate  right  of 
dower  in  an  undivided  share  in  the  property  ;  and  every  person 
having  a  right  of  dower  in  the  property,  or  any  part  thereof, 
which  has  not  been  admeasured,  must  be  made  a  party  to  an 
action  for  partition.     Code  of  Civil  Pro.,  §  1536. 

176.  Who  may  or  may  not  he  made  parties  defendant  in  an 
action  of  partition  at  the  option  of  the  plaintiff  ? 

A  tenant  in  dower,  by  the  curtesy,  for  life  or  for  years,  of 
the  entire  property  ;  or  a  creditor,  or  other  person,  having  a  lien 
or  interest  which  attaches  to  the  entire  property;  or  a  creditor* 
having  a  lien  on  an  undivided  share  or  interest  in  the  property, 
may  be  made  a  defendant  at  the  option  of  the  plaintiff.  Code 
of  Civil  Pro.,  §§  1539,  1540. 

177.  Who  are  the  proper  parties  to  an  action  for  the  foreclosure 
of  a  mortgage  upon  real  property? 

So  far  as  mere  legal  rights  are  concerned  the  only  proper 
parties  are  the  mortgagor  and  the  mortgagee,  and  those  who 
have  acquired  rights  under  them  subsequent  to  the  mortgage. 
Any  person  liable  to  the  plaintiff  for  the  payment  of  the  debt 
secured  by  the  mortgage  may  be  made  defendant.  Emigrant 
Industrial  Savings  Bank  v.  Goldman,  75  N.  Y.  127 ;  Code  of 
Civil  Pro.,  §  1627  ;  5  Wait's  Pr.  193. 

178.  In  actions  against  partnerships,  must  all  the  partners  he 
joined  as  defendants  ? 

They  must  be,  if  known.  But,  where  credit  is  given  to  a 
firm  supposed  to  consist  of  a  certain  number  of  persons,  the  per- 
sons extending  such  credit  may  sue  the  known  partners  without 
joining  others  unknown  at  the  time  of  the  transaction  on  which 
the  suit  is  founded,  and  whose  connection  with  the  firm  was  in 
no  way  notorious  or  disclosed.     1  Wait's  Pr.  136. 

179.  Who  are  necessary  defendants  in  action  against  limited 
partnerships  f 

In  actions  against  limited  partnerships  the  general  partners 
only  are  necessary  defendants,  and  an  action  may  be  maintained 
against  them  in  the  same  manner  as  if  there  were  no  special 
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partners.  But  where  the  name  of  any  special  partner  is  used  in 
the  firm  with  liis  privity,  he  must  be  deemed  a  general  partner. 
1  R.  S.  766,  §§  13,  14. 

180.  In  actions  merely  personal,  for  the  recovery  of  money 
only,  would  it  he  proper  to  join  defendants  primarily  and  person-, 
ally  liable,  with  otjiers  liable  only  in  a  representative  capacity  ? 

As  a  general  rule,  it  would  not.  When  parties  are  jointly 
and  severally  liable,  either  for  torts  or  upon  contracts,  the  per- 
sonal representatives  of  the  deceased  parties  may  be  proceeded 
agaipst  by  action  at  the  same  time  with  actions  against  the  sur- 
viving parties,  but  it  must  be  by  separate  actions  and  not  by 
joining  both  classes  of  defendants  in  one  action.  1  Wait's 
Pr.  137. 

181.  What  is  the  remedy  of  the  defendant,  against  an  omission 
on  the  part  of  the  plaintiff  to  join  all  necessary  parties  defendant  ? 

His  remedy  is  by  demurrer  where  the  defect  appears  upon 
the  face  of  the  complaint,  and  by  answer  where  it  does  not  so 
appear.  But  before  the  defendant  can  demur  for  want  of  par- 
ties, it  must  appear  that  his  interest  requires  that  such  other 
party  should  be  made  a  defendant.  1  Wait's  Pr.  139 ;  Code  of 
Civil  Pro.,  §§  488,  498. 

182.  What  is  the  general  rule  of  the  Code  as  to  the  abatement  of 
actions  ? 

An  action  does  not  abate  in  any  event  if  the  cause  of  action 
survives  or  continues.     Code  of  Civil  Pro.,  §  755. 

183.  In  what  cases,  under  the  Code,  may  the  representatives  of 
a  deceased  sole  plaintiff  be  substituted  in  the  place  of  the  deceased? 

In  every  case  where  the  cause  of  action  survives.  But  un- 
until  this  substitution  has  been  properly  effected,  no  further  pro- 
ceedings can  be  had  in  the  cause,  nor  can  any  judgment,  order 
or  decree  be  entered  unless  it  would,  in  effect,  put  an  end  .to  the 
suit.     1  Wait's  Pr.  141 ;  Code  of  Civil  Pro.,  §  757. 

184.  In  whose  nxtme  may  an  action  he  prosecuted  or  defended  in 
ease  of  a  transfer  of  the  plaintiffs  interest  or  the  devolution  of  the 
defendant's  liability  ? 

1  he  action  may  be  continued  by  or  against  the  original  party, 
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unless  the  court  directs  the  person  to  whom  the  interest  is  trans- 
ferred, or  upon  whom  the  liability  is  devolved,  to  be  subsj;ituted 
in  the  action  or  joined  with  the  original  party  as  the  case  re- 
quires.    Code  of  Civil  Pro.,  §  756.. 

18b. -When  does  a  cause  of  action  survive  to  the  personal  repre- 
sentatives of  a  deceased  plaintiff? 

A  cause  of  action  survives  to  the  personal  representatives  of 
a  deceased  plaintiff,  in  all  cases  where  the  act  or  omission  which 
forms  the  subject  of  the  action  has  injuriously  affected  the  estate 
of  the  deceased.  This  rule  is  applicable  to  actions  ex  delicto  as 
well  as  to  actions  ex  contractu.     1  Wait's  Pr.,  142. 

186.  Does  an  action  abate  on  the  death  of  a  sole  defendant  ? 
The  Code  provides  that,  when  the  cause  of  action  survives 

or  continues,  the  action  will  not  abate  on  the  death  of  the  defend- 
ant, but  may  be  continued  against  his  personal  representatives. 
Codeof  Civil  Pro.,  §  757. 

187.  When  does  an  action  continue  to  a  representative  or  suc- 
cessor in  interest  ?  i 

An  action  so  continues,  whenever  the  right  of  action  vests 
by  law,  on  the  death  of  a  plaintiff,  in  the  surviving  owners  of  the 
same  demand.  Thus,  in  an  action  brought  by  a  partnership  the 
cause  of  action  does  not  go  to  the  personal  representatives  of  a 
deceased  plaintiff,  but  remains  or  continues  in  the  surviving  plaint- 
iffs.    1  Wait's  Pr.  143, 

188.  State  the  provisions  of  the  Revised  Statutes  in  respect  to 
,  the  survival  of  a  cause  of  action  for  a  wrong  f 

The  statute  provides  in  substance,  that  for  wrongs  done  to 
the  property,  rights  or  interests  of  another,  for  which  an  action 
might  be  maintained  against  the  wrong-doer,  such  action 
may  be  brought  by  the  person  injured,  or  after  his  death  by  his 
executors  or  administrators,  against  such  wrong-doer,  and  after 
his  death  against  his  executors  or  administrators  in  the  same  man- 
ner and  with  like  effect  in  all  resjiects  as  actions  founded  upon 
contracts ;  but  also  declares  that  this  provision  shall  not  extend 
to  actions  for  slander,  for  libel,  or  to  actions  of  assault  and  bat- 
tery, or  false  iniprisonnient,  nor  to  actions  on  the  case  for  injuries 
to  the  person  of  the  plaintiff,  or  to  the  person  of  the  testator  or 
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intestate  of  any  executor  or  administrator.     2R.  S.  447,  §§  1,  2  ; 
3  R.  S.  (7th  ed.)  2394,  2395. 

189.  An  action  was  brought  hy  a  husband  against  a  common 
carrier  of  passengers  to  recover  for  the  loss  of  serviced  of  his  wife 
and  for  expenses  paid  in  consequence  of  injuries  to  her  person  re- 
sulting from  the  defendant's  negligence  while  she  was  a  passenger. 
During  the  pendency  of  the  action  the  husband  died.  Did  the  ac- 
tion abate,  or  could  it  be  continued  in  the  name  of  the  personal  rep- 
resentative of  the  husband  ? 

The  cause  of  action,  although  founded  in  tort,  was  for  a 
wrong  done  to  his  pecuniary  rights  and  interests,  and  not  being 
within  any  of  the  exceptions  of  statute,  survived  .to  his  personal 
representatives  and  could  properly  be  continued  by  him.  Cregin 
V.  Brooklyn  Orosstown  E.  B.  Co.,  75  N.  Y.  192. 

190.  How  can  you  determine  whether  a  pending  action  abates  by 
the  death  of  a  sole  plaintiff. 

By  first  determining  whether  the  action  was  one,  which,  un- 
der existing  statutes,  might  have  been  commenced  by  a  personal 
representative  of  the  decedent  if  the  latter  had  died  before  suit ; 
for  in  no  case^  after  action  brought,  will  it  abate  by  the  death  of 
the  plaintiff,  if  the  cause  of  action  be  such  that  it  might  have 
been  prosecuted  by  the  representative  of  the  party.  Potter  v. 
Van  VranJcen,  36  N.  Y.  619;  Code  of  Civil  Pro.,  §  757. 

191-  If  one  of  two  or  more  plaintiffs  dies  during  the  pendency 
of  an  action  is  it  necessary  to  bring  in  the  personal  representative  of 
the  deceased  party  ? 

It  is  not,  if  the  entire  cause  of  action  survives  to  the  other 
plaintiffs,  and  in  that  case  the  action  may  proceed  in  favor  of  the 
surviving  plaintiffs.  And  if  a  part  only  of  the  cause  of  action, 
or  a  part  of  some  two  or  more  distinct  causes  of  action  survives 
to  the  other  plaintiffs,  the  action  may  proceed  without  bringing 
in  the  successor  to  the  rights  of  the  deceased  party,  and  the 
judgment  will  not  affect  him  or  his  interest  in  the  subject  of 
the  action;  but  the  court  may  in  a  proper  case  require  the  suc- 
cessor to  be  brought  in  as  a  party.  Code  of  Civil  Pro.,  §§  758, 
759. 
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192.  Is  the  estate  of  a  person  or  party  jointly  liable  on  contract 
discharged  hy  his  death  ? 

It  is  not.     Code  of  Civil  Pro.,  §  758. 

193.  What  proceedings  may  he  had  upon  the  death  of  one  of 
two  or  more  defendants  jointly  liable  on  contract  ? 

The  court  may  make  an  order  to  bring  in  the  proper  repre- 
sentative of  the  decedent  when  it  is  necessary  to  do  so  for  the 
proper  disposition  of  the  matter  ;  and  where  the  liability  is  sev- 
eral as  well  as  joint,  may  order  a  severance  of  the  action  so  that 
it  may  proceed  separately  against  the  representatives  of  the  de- 
cedent and  against  the  serviving  defendant  or  defendants.  Code 
of  Civil  Pro.,  §  758. 

194.  Does  an  action  of  replevin  abate  on  the  death  of  the  plain- 
tiff or  defendant  f 

It  does  not.  The  cause  of  action  survives  or  continues 
notwithstanding  the  death  of  either  party  in  favor  of  or  against 
his  executor  or  administrator.     Code  of  Civil  Pro.  §  1736. 

195.  Is  the  procedure  upon  the  death  of  a  party  to  an  action  in 
ejectment  the  same  as  in  other  actions  ? 

It  may  or  it  may  not  be  the  same.  It  is  in  the  discretion  of 
the  court  to  determine  whether  the  procedure  will  be  the  same 
as  in  other  actions,  or  according  to  the  special  provisions  appU- 
cable  to  actions  of  ejectment.     Code  of  Civil  Pro.,  §  1521. 

196.  If  a  party  to  an  action  to  recover  damages  for  a  personal 
injury  dies  after  a  verdict,  report  or  decision  has  been  rendered, 
does  the  action  abate  in  consequence  of  such  death  ? 

It  does  not.  The  subsequent  proceedings  are  the  same  as 
in  case  where  the  cause  of  action  survives.  Code  of  Civil  Pro. 
§764. 

197.  Does  an  action  or  special  proceeding  authorized  or  directed 
hy  law  to  be  brought  by  or  in  the  name  of  a  public  officer,  receiver 
or  trustee,  appointed  by  virtue  of  a  statute,  abate  hy  reason  of  his 
death  or  removal? 

It  does  not.  The  action  or  proceeding  may  be  continued 
by  his  successor,   who  must  upon  his  application  or  that  of  a 
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party  interested,  be  substituted  for  that  purpose  by  the  court. 
Court  of  Civil  Pro.,  §  766. 

198.  When  is  it  the  duty  of  the  court  to  direct  other  persons  to 
be  brought  in  and  made  parties  to  an  action  ? 

The  court  may  determine  the  controversy  as  between  the 
parties  before  it  where-  it  can  do  so  without  prejudice  to  the 
rights  of  others  or  by  saving  their  rights,  but  where  a  complete 
determination  of  the  controversy  cannot  be  had  without  the  pres- 
ence of  other  parties,  the  court  must  direct  them  to  be  brought 
in.  And  where  a  person,  not  a  party  to  the  action,  has  an  inter- 
est in  the  subject  thereof,  or  in  real  property,  the  title  ,to  which 
may  in  any  manner  be  affected  by  the  judgment,  and  makes  appli- 
cation to  the  court  to  be  made  a  party,  it  must  direct  him  to  be 
brought  in  by  the  proper  amendment.  Code  of  Civil  Pro.,  §  452 ; 
1  Wait's  Pr.  161, 162. 

199.  In  .what  cases  may  a  defendant  make  an  application  for  an 
order  of  interpleader  ? 

He  may  properly  apply  for  the  order  where  an  action  has 
been  commenced  against  him  on  contract,  in  ejectment,  or  in  re- 
plevin, and  another  person,  not  a  party  to  the  action,  without 
collusion  with  him,  makes  a  demand  for  the  same  debt  or  pro- 
perty.    Code  of  Civil  Pro.,  §<g^0  ;  1  Wait's  Pr.  680. 

200.  At  what  stage  of  the  action   should  the  application  for  an 
order  of  interpleader  be  made  ? 

The  application  may  be  made  at  any  time  before  answer. 
Code  of  Civil  Pro;,  §  |50. 

201.  What  is  the. effect  of  an  order  of  interpleader  ? 

The  effect  of  this  order  is  to  substitute,  in  the  place  of  the 
defendant,  the  person  not  a  party  to  the  action  who  makes  a  de- 
mand against  him,  and  to  discharge  the  defendant  from  all  liabil- 
ity to  either  party  on  his  paying  into  court  the  amount  of  the 
debt,  or  delivering  the  property  or  its  value  to  such  person  as  the 
court  may  direct.     Code  of  Civil  Pro.,  §^20. 

202.  What  must  be  shown  in  the  affidavit  upon  which  the  appli- 
cation is  made  by  the  defendant  ? 

1.  That  an  action  upon  contract,  or  for  specific  real  or  per- 


352  Pkactice. 

sonal  property,  is  pending  against  him,  in  which  issue  has  not 
been  joined ;  2.  That  a  person  not  a  party  to  the  action  has 
made  a  demand  against  him  for  the  same  debt,  duty  or  property ; 
3.  That  he  is  not  in  collusion  with  said  person  ;  4.  That  he  is 
indifferent  to  the  claims  of  either  party  ;  and  5.  That  he  has  no 
interest  in,  and  has  made  no  claims  upon,  the  property  in  con- 
troversy, but  is  ready  and  willing  to  deposit  the  same  in  court 
to  abide  the  event  of  the  action.     1  Wait's  Pr.  177. 

203.  What  actions  ifhrought  in  the  supreme  court,  must  he  tried 
where  the  subject  of  the  action  is  situated  ? 

An  action  of  ejectment ;  for  the  partition  of  real  property ; 
for  dower ;  to  foreclose  a  mortgage  upon  real  property,  or  upon 
a  chattel  real ;  to  compel  the  determination  of  a  claim  to  real 
property ;  for  waste  ;  for  a  nuisance  ;  or  to  procure  a  judgment, 
directing  a  conveyance  of  real  property ;  and  every  other  action 
to  recover,  or  to  procure  a  judgment,  establishing,  determining, 
defining,  forfeiting,  annulling,  or  otherwise  affecting,  an  estate, 
right,  title,  lien,  or  other  interest,  in  real  property,  or  a  chattel 
real.  But  where  all  the  real  property,  to  which  the  action  re- 
lates, is  situated  without  the  State,  the  action  must  be  tried  in 
the  county  in  which  one  of  the  parties  resides  at  the  commence- 
ment of  the  action,  or,  if  neither  party  then  resides  in  the  State, 
it  may  be  tried  in  any  county  which  the  plaintiff  designates  for 
that  purpose  in  the  title  of  the-  complaint.  Code  of  Civil  Pro., 
§§  982,  984. 

204.  What  is  the  proper  county  for  the  trial  of  an  action  in  the 
supreme  court  against  a  public  officer  for  an  act  done  in  virtue  of 
his  office  f 

The  action  must  be  tried  in  the  county  in  which  the  cause 
of  action  or  some  part  thereof  arose.     Code  of  CivU  Pro.,  §  983. 

205.  When  may  the  court  change  the  place  of  trial? 

1.  Where  the  county  designated  for  that  purpose  in  the 
complaint  is  not  the  proper  county.  2.  Where  there  is  reason 
to  believe  that  an  impartial  trial  cannot  be  had  in  the  proper 
county.  3.  Where  the  convenience  of  witnesses  and  the  ends 
of  justice  will  be  promoted  by  the  change.  Code  of  Civil  Pro., 
§  987. 
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206.  Suppose  the  defendant's  attorney,  on  inspection  of  the  com- 
plaint in  an  action  pending  in  the  supreme  court,  discovers  that 
the  county  designated  therein  as  the  place  of  trial  is  not  the  proper 
county  ;  how  should  he  proceed  to  obtain  a  change  of  the  place  of 
trial  to  the  proper  county  f 

He  should  serve  upon  the  plaintiff's  attorney,  with  his 
answer  or  before  the  service  of  his  answer,  a  written  demand 
that  the  action  be  tried  in  the  proper  couuty,  specifying  the 
county  where  he  requires  the  action  to  be  tried ;  and  if  within 
five  days  thereafter  the  plaintiff's  attorney  does  not  serve  his 
written  consent  to  the  change  as  proposed,  the  defendant's 
attorney,  within  the  next  ten  days  should  serve  a  notice  of 
motion  to  change  the  place  of  trial  to  the  proper  county.  Code 
of  Civil  Pro.,  §  986  :  Baylies'  Trial  Pr.  38. 

207.  Is  it  any  answer  to  a  motion  to  change  the  place  of  trial  to 
the  proper  county  that  the  convenience  of  witnesses  requires  that  the 
trial  should  he  in  the  county  named  in  the  complaint. 

It  is  not.     Baylies'  Trial  Pr.  41. 

208.  When  should  a  motion  be  made  to  change  the  place  of  trial 
for  thp  convenience  of  witnesses  ? 

As  soon  as  practicable  after  the  joinder  of  issue.  Baylies' 
Trial  Pr.  44 ;  2  Wait's  Pr.  630. 

209.  Is  it  possible  to  obtain  an  order  for  a  change  of  the  place 
of  trial  of  an  action  of  replevin  pending  in  the    county  court  P 

It  is.  But  the  action  must  be  removed  into  the  supreme 
court  for  that  purpose.  Code  of  Civil  Pro.,  §  343;  Baylies' 
Trial  Pr.  29. 

210.  What  is  the  remedy  of  a  defendant  where  the  plaintiff  has 
commence  two  or  more  actions  against  him  in  the  same  court  for 
■causes  of  action  which  might  have  been  Joined  in  one  suit  ? 

His  remedy  is  to  apply  to  the  court  for  an  order  consoli- 
dating all  of  them  into  one  action.  Code  of  Civil  Pro.,  §  817 ; 
Baylies'  Trial  Pr.  48. 

211.  When  may  a  plaintiff  consolidate  in  one  action  separate 
actions  against  different  defendants  f 

When  separate  actions  have  been  commenced  against  twooi 
23 
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more  joint  and  several  debtors,  in  tlie  same  court,  for  the  same 
cause  of  action.     Code  of  Civil  Pro.,  §  819. 

31SJ  1%  the  writ  of  ne  exeat  an  existing  remedy  ? 
It  is  not.     Code  of  Civil  Pro.,  §  548. 

213.  What  remedy  is  given  by  the  Code  in  place  of  the  writ  of 
ne  exeat  ? 

The  Code  provides  that  a  defendant  may  be  arrested  in  an 
action  wherein  the  judgment  demanded  requires  the  performance 
of  an  act,  the  neglect  or  refusal  to  perform  which  would  be 
punishable  by  the  court  as  a  contempt,  where  the  defendant  is  a 
non-resident  of  the  State,  or  being  a  resident  is  about  to  depart 
therefrom,  by  reason  of  which  non-residence  or  departure  there 
is  danger  that  a  judgment  or  an  order  requiring  the  performance 
of  the  act  will  be  rendered  ineffectual.  Code  of  Civil  Pro.,  § 
560. 

214.  Where  should  application  he  made  for  an  order  of  arrest 
under  the  foregoing  provision  of  the  Code  ? 

The  application  must  be  made  to  the  court.  Code  of  Civil 
Pro.,  §  551. 

215.  To  whom  should  an  applieation  for  an  order  of  arrest  he 
made  in  any  other  case  f 

To  the  judge  of  the  court  in  which  the  action  is  brought,  or 
to  any  county  judge.     Code  of  Civil  Pro.,  §  556. 

216.  iw  what  cases  may  a  defendant  he  arrested  in  an  action 
upen  contract?  ' 

The  defendant  may  be  arrested  in  an  action  on  contract, 
express  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a  fraud 
in  contracting  or  incurring  the  liability,  or  that  he  has  since  the 
making  of  the  contract  or  in  contemplation  of  making  the  same, 
removed  or  disposed  of  his  property  with  intent  to  defraud  his 
creditors,  or  is  about  to  remove  or  dispose  of  the  same  with  a 
like  intent.     Code  of  Civil  Pro.,  §  549. 

217.  What  risk  does  a  plaintiff  take  in  alleging  fraud  in  con- 
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trading  the  debt  or  in  incurring  the  liahility  for  which  he  seeks  to 
recover  ? 

He  takes,  the  risk  of  being  defeated  in  the  action  if  he  fails 
to  prove  the  fraud  on  the  trial  of  the  action ;  but  a  judgment  for 
the  defendant  will  not  bar  a  new  action  to  recover  on  the  con- 
tract only.     Code  of  Civil  Pro.,  §  549. 

218.  In  what  actions  vnay  a  defendant  he  arrested  where  the 
complaint  does  not  contain  any  allegations  heyond  such  as  are 
necessary  to  the  statement  of  a  cause  of  action  ? 

In  an  action  to  recover  a  fine,  or  a  penalty  ;  in  an  action  to 
recover  damages  for  apersonal  injury,  or  an  injury  to  property, 
or  for  a  breach  of  a  promise  to  marry  ;  or  for  misconduct  or 
neglect  in  office  or  in  a  professional  employment,  or  for  fraud  or 
deceit.     Code  of  Civil  Pro.,  §  649. 

219.  At  what  stage^  of  the  action  may  an  order  of  arrest  he 
granted  or  served  in  an  action  to  recover  damages  for  a  personal 
injury  or  an  injury  to  property  ? 

The  order  may  be  granted  at  any  time  before  final  judgment 
but  it  cannot  be  served  after  final  judgment.  Code  of  Civil  Pro., 
§  551. 

220.  What  proof  is  necessary  to  procure  an  order  of  arrest  in 
an  action  for  apersonal  injury? 

It  must  appear  by  the  affidavit  of  the  plaintiff  or  of  some 
other  person,  that  a  sufficient  cause  of  action  of  that  character 
exists  against  the  defendant.     Code  of  Civil  Pro.,  §  557. 

221.  Can  a  right  of  arrest  exist  independent  of  a  right  of 
action  ?■ 

It  cannot.  If  the  right  of  action  has  not  accrued,  or  is 
barred  by  the  statute  of  limitations  the  right  to  maintain  an 
arrest  does  not  exist.     1  Wait's  Pr.  589  ;  Thomp.  Prov.  Rem.  12. 

222.  A,  in  an  action  against  B,  sets  forth  in  his  complaint  a 
cause  of  action  for  fraud  and  deceit  in  the  obtaining  of  goods  on 
credit,  joined  with  a  cause  of  action  on  certain  promissory  notes 
given  to  A  by  B,  in  the  same  transaction.  Can  A  obtain  the  arrest 
of  B  in  the  action  f 

He  cannot.     It  is  a  general  rule  that  where  there  is  one 
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principal  cause  of  action  in  the  complaint  that  will  not  justify 
an  order  of  arrest,  no  arrest  can  be  maintained.  1  Wait's  Pr. 
604,  605. 

223.  Does  the  recovery  of  a  judgment  in  the  court  of  another 
State  for  the  price  or  value  of  property  obtained  by  fraud  or  deceit 
in  any  way  affect  the  right  of  the  plaintiff  to  the  arrest  of  the  de- 
fendant in  an  action  brought  in  this  State  for  the  fraud  ? 

It  does  not.     Code  of  Civil  Pro.,  §  552. 

224.  When  is  an  agent  employed  in  a  '■'■fiduciary  capacity"  so 
as  to  render  him  liable  to  arrest-  in  an  action  for  money  received  or 
•property  embezzled  or  fraudulently  misapplied? 

If  the  principal  is  entitled  to  recover  back  the  specific 
property  intrusted  to  his  agent,  he  is  employed  in  a  fiduciary 
capacity ;  but  if  the  agent  has  the  right  to  receive  money  or 
property,  and  use  it  as  his  own,  holding  himself  accountable  to 
his  principal  for  the  debt  so  created,  then  the  agent  is  not  act- 
ing in  a  fiduciary  capacity.     1  "Wait's  Pr.  619. 

225.  A,  having  become  insolvent,  closed  up  his  business  and 
made  an  assignment  for  the  benefit  of  his  creditors.  Afterward, 
without  disclosing  the  fact  of  his  insolvency,  he  purchases  goods  of 
B,  on  credit,  for  which  he  fails  to  pay  when  the  time  for  which  the 
credit  was  given  has  expired.  Can  B  obtain  the  arrest  of  A,  in 
an  action  to  recover  the  value  of  the  goods  ? 

If  the  purchase  by  A  was  one  of  many  similar  transactions 
between  the  parties,  he  is  liable  to  arrest,  as  a  failure  to  disclose 
the  fact  of  insolvency,  in  such  cases,  amounts  to  a  fraud  upon 
the  vendor,  and  is  a  sufficient  ground  for  arrest.  But  the  rule 
is  otherwise  where  a  purchaser  merely  omits  to  disclose  the  fact 
of  his  insolvency,  and  there  is  nothing  in  the  transaction  incon- 
sistent with  an  honest  intent  to  Day  the  debt  contracted.  1 
Wait's  Pr.  625. 

226.  What  must  be  the  character  of  the  false  representations, 
made  in  obtaining  the  sale  of  goods,  that  will  render  the  purchaser 
liable  to  arrest? 

The  representations  must  be  not  only  false  in  fact,  and 
cause  loss  to  the  vendor,  but  they  must  have  been  made  with 
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intent  to  deceive.  Falsehood,  the  intent  to  deceive,  and  dam- 
ages, must  concur  to  entitle  the  plaintiff  to  the  right  to  arrest 
the  defendant.     1  Wait's  Pr.  624,  628. 

227.  A,  having  no  knowledge  whatever  in  relation  to  the 
solvency  of  B,  recommends  him  to  0  as  being  a  responsible  party  ; 
and  C,  relying  upon  the  representations  of  A,  sells  B  goods  on  credit. 
Can  0,  on  its  appearing  that  B  is  unable  to  pay  for  the  goods,  and 
ivas  insolvent  at  the  time  of  their  purchase,  obtain  the  arrest  of  A, 
in  an  action  for  fraud  and  deceit  ? 

He  can,  if  it  also  appears  that  A  made  the  representations 
in  a  manner  calculated  to  induce  the  belief  that  he  had  knowl- 
edge of  the  solvency  of  B,  and  that  such  representations  were 
made  with  intent  that  they  should  be  so  believed.  1  Wait's. 
Pr.  629. 

228.  If  the  plaintiff  in  an  action  is  entitled  to  the  arrest  of  the 
defendant,  would  the  assignee  of  the  right  of  action  have  been  en- 
titled to  the  same  remedy,  if  the  right  of  action  had  been  assigned  ? 

He  would.  The  assignee  is  entitled  to  all  the  remedies  of 
which  the  assignor  might  have  availed  himself,  had  the  action 
been  between  the  original  parties.     1  Wait's  Pr.  633. 

229.  Has  a  plaintiff  an  absolute  right  to  an  order  for  the  arrest 
of  tjie  defendant  on  presenting  proof  of  the  existence  of  a  cause  of 
action  for  which  an  order  of  arrest  may  be  granted  under  the  pro- 
visions of  the  Code  ? 

He  has  not.  An  order  of  arrest  is  a  provisional  remedy 
which  the  judge  to  whom  the  application  is  made  may  grant  or 
refuse  in  his  discretion.  Clarke  v.  Lourie,  82  N.  Y.  580 ;  1 
Bliss'  Code,  483,  note  a. 

230.  What  is  the  practice  in  regard  to  the  allowance  of  an  order 
of  arrest  in  actions  of  slander  and  libel,  and  for  assault  and- 
battery  ? 

The  order  is  seldom  granted  in  such  actions  unless  the  de- 
fendant is  a  transient  person  or  is  about  to  depart  from  the 
State.  The  order  is,  however,  sometimes  granted  in  cases  of 
violent  and  cruel  batteries  where  the  defendant  is  neither  a  non- 
resident nor  about  to  depart  from  the  State.     1  Wait's  Pr.  614. 
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231.  State  generally  who  are  exempt  from  arrest  in  civil  actions 
under  the  laws  of  the  United  States. 

By  the  laws  of  congress,  ambassadors,  foreign  ministers  and 
their  domestic  servants,  consuls  and  vice-consuls,  members  of 
congress  while  acting  as  such,  and,  in  certain  cases,  soldiers  and 
sailors  in  the  United  States  service  are  exempt  from  arrest.  1 
Wait's  Pr.  592 ;  Thomp.  Prov.  Rem.  72-74. 

232.  Who  are  temporarily  exempt  from  arrest  under  the  laws 
of  this  State  ? 

By  the  statutes  of  this  State,  members  and  officers  of  the 
State  legislature,  members  of  the  State  militia,  policemen,  canal 
commissioners,  voters  on  election  day,  officers  of  courts  of  record, 
jurors,  witnesses  and  parties  to  suits  are  exempt  from  arrest 
while  acting  in  the  capacity  indicated.  1  Wait's  Pr.  595-600 ; 
Code  of  Civil  Pro.,  §§  565,  860. 

2SS.  In  what  eases  may  the  right  to  exemption  from  arrest  be 
waived  by  the  party  arrested? 

When  the  right  to  exemption  from  arrest  has  been  conferred 
by  the  statutes  of  this  State  or  of  the  United  States  from  motives 
of  public  policy  and  not  for  the  convenience  of  the  individual, 
the  privilege  from  arrest  cannot  be  waived  by  the  party  arrested. 
But  when  the  right  is  purely  personal  it  may  be  waived  by  the 
act  of  the  party.     1  Wait's  Pr.  604. 

234.  In  what  actions  may  a  woman  be  arrested? 

A  woman  may  be  arrested  in  an  action  wherein  the  judg- 
ment demanded  requires-the  performance  of  an  act  the  neglect  or 
refusal  to  perform  which  would  be  punishable  by  the  court  as  a 
contempt,  where  she  is  either  a  non-resident  of  the  State,  or  be- 
ing a  Tesident  is  about  to  depart  therefrom,  and  by  reason  of 
such  non-residence  or  departure  there  is  danger  that  a  judgment 
or  an  order  requiring  the  performance  of  the  act  will  be  rendered^ 
ineffectual.  She  may  also  be  arrested  in  an  action  to  recover 
damages  for  a  wilful  injury  to  person,  character,  or  property. 
She  cannot  be  arrested  in  any  other  action.  Code  of  Civil  Pro.  § 
653. 
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235.  Can  a  person  sued  in  a  representative  capacity  he  arrested 
in  the  action  ? 

A  person  prosecuted  in  a  representative  capacity  as  heir,  exe- 
cutor, administrator,  legatee,  devisee,  next  of  kin,  assignee  or 
trustee  cannot  be  arrested  except  for  his  personal  act.  Code  of 
Civil  Pro.  §  555. 

236.  Can   an  infant,  lunatic  or   idiot  he  arrested  under  the 
Code  ? 

Either  maj^rrested,  but  a  lunatic,  idiot,  or  an  infant  under 
fourteen  years  of  age  may  be  discharged  from  arrest  as  a  privi- 
leged person  in  the  discretion  of  the  court.  Code  of  Civil  Pro. 
§  554. 

237.  What  does  the  Code  require  as  to  the  form  and  contents  of 
an  order  of  arrest  ? 

It  provides  that  the  order  must  be  subscribed  by  the  plaint- 
iff's attorney,  and,  unless  it  is  granted  by  the  court,  by  the  judge  ; 
that  it  may  be  directed  either  to  the  sheriff  of  a  particular  county, 
or  generally  to  the  sheriff  of  any  county  ;  tliat  it  must  require 
the  sheriff  forthwith  to  arrest  the  defendant  j^  he  is  found  with- 
in his  county,  to  hold  him  to  bail  in  aspecified  sum,  and  to  return 
the  order  and  his  proceedings  thereunder  as  prescribed  by  law. 
Code  of  Civil  Pro.,  §  561. 

238.  What  in  addition  is  required  hy  the  general  rules  of  prac- 
'  tice  f 

They  require  that  the  order  of  arrest  shall  briefly  state 
the  grounds  upon  which  it  is  granted.    Rule  13. 

239.  Where  only  can  a  sheriff  make  a  legal  arrest? 

A  sheriff  can  make  a  legal  arrest  within  the  limits  of  his 
county  only,  and  an  arrest  made  by  him  outside  of  his  county  is 
void.  1  Wait's  Pr.  657. 

240.  In  what  actions  can  an  order  of  arrest  he  granted  hy  a  just- 
ice of  the  peace? 

An  order  of  arrest  cannot  be  granted  by  a  justice  of  the 
peace  except  where  the  action  is  brought  either  to  recover  a  fine 
or  a  penalty,  or  damages  for  a  personal  injury  of  which  a  justice 
of  the  peace  has  jurisdiction,  or  damages  for  an  injury  to  property, 
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for  misconduct  or  neglect  in  office  or  in  a  professional  employ- 
ment, or  for  fraud  or  deceit ;  or  to  recover  for  money  receiTed, 
or  to  recover  a  chattel,  where  it  appears  that  the  money  was  re- 
ceived, or  that  the  chattel  was  embezzled  or  fraudulently  misap- 
plied by  a  public  officer,  or  by  an  attorney,  solicitor  or  counselor, 
or  by  an  officer  or  agent  of  a  corporation  or  banking  association, 
in  the  course  of  his  employment,  or  by  a  factor,  agent,  broker  or 
other  person  in  a  fiduciary  capacity.    Code  of  Civil  Pro.,  §  2895. 

241.  Is  it  enough  to  entitle  the  plaintiff  to-  the  order  that  the  ac- 
tion belongs  to  one  of  the  classes  above  specified? 

It  is  not.  It  must  also  appear  either  that  the  defendant  to 
be  arrested  is  a  non-resident  of  the  county,  or  that  all  the  plaint- 
iffs are  non-residents  of  the  county,  or  that  the  defendant  is  about 
to  depart  from  the  county  with  intent  not  to  return  thereto. 
Code  of  Civil  Pro.,  §  2894 ;  3  Wait's  Law  &  Pr.  (5th  ed.)  141. 

243.  is  the  issuing  of  the  order  discretionary  with  the  justice? 
It  is  not.  When  a  proper  case  is  presented  he  must  issue 
the  order.    3  Wait's  Law  &  Pr.  (5th  ed.)  140 ;  Code  of  Civil 
Pro.,  5  2896. 

343.  Can  an  order  of  arrest  he  issued  hy  a  justice  of  the  peace 
against  a  female  defendant  ? 

It  cannot.     Code  of  Civil  Pro.,  §  2895. 

344.  What  security  is  required  hy  the   Code  as  a  condition  of 
granting  the  order  ? 

Before  granting  the  order  the  justice  must  require  a  writ- 
ten undertaking  to  the  defendant,  on  the  part  of  the  plaintiff, 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that  if  the  defendant  recovers  judgment  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the 
sum  specified  in  the  undertaking,  whicli  must  be  at  least  one 
hundred  dollars.  Code  of  Civil  Pro.,  §  2896  ;  3  Wait's  Law  & 
Pr.  (5th  ed.)  151. 

245.    What  are  the  requirements  of  the  Code  as  to  the  form  and 
contents  of  the  order  ?  ■ 

The  order  must  be  subscribed  by  the  justice  and  indorsed 
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upon  or  attached  to  the  summons.  It  must  briefly  recite  the 
ground  of  arrest ;  and  must  direct  the  constable  who  serves  the 
summons  to  arrest  the  defendant ;  to  bring  him  forthwith  before 
the  justice ;  and  to  notify  the  plaintiff  of  the  arrest  if  he  can  do 
so  with  reasonable  diligence.  Code  of  Civil  Pro.,  §  2897;  3 
Wait's  Law  &  Pr.  (5th  ed.)  154. 

246-  By  whom  is  a  requisition  to  replevy' issued  in  an  action  to 
recover  a  chattel  in  a  court  of  record  ? 

It  is  issued  by  the  plaintiff's  attorney  but  is  deemed  a 
mandate  of  the  court.     Code  of  Civil  Pro.,  §  1694. 

247.  By  whom  is  a  requisition  to  replevy  issued  when  tM  action 
is  in  a  justice's  court? 

By  the  justice  who  issues  the  summons  in  the  action.  Code 
of  Civil  Pro.,  §  2921. 

248.  At  what  stage  of  the  action  may  the  requisition  to  replevy 
he  issued  where  the  action  is  brought  in  the  Supreme  Court  ? 

It  may  be  issued  with  the  summons,  or  at  any  time  after- 
wards before  the  service  of  the  defendant's  answer,  or  if  the  de- 
fendant fails  to  appear  or  plead,  and  judgment  is  taken  by  de- 
fault, at  any  time  before  the  entry  of  final  judgment.  Code  of 
Civil  Pro.,  §  1694. 

249.  At  what  stage  of  an  action  in  a  justice's  court  may  the  re- 
quisition to  replevy  be  issued  ? 

At  the  time  when  the  summons  is  issued  but  not  afterwards. 
Code  of  Civil  Pro.,  §  2920 

250.  If  a  person  seeks  hy  action  in  the  Supreme  Court  to  recover 
personal  property  wrongfully  detained  from  him  by  another,  is  it 
necessary  to  accomplish  this  that  he  should  replevy  or  attempt  to 
replevy  the  property  in  controversy  ? 

It  is  not  necessary  in  the  sense  that  a  resort  to  this  remedy 
is  an  essential  part  of  the  procedure  in  an  action  to  recover  the 
chattels.  The  principal  object  of  the  remedy  is  to  prevent  a  dis- 
posal of  the  property  claimed  before  a  judgment  can  be  recovered 
in  the  action.  The  plaintiff  may  proceed  in  the  action  and  re- 
cover therein  the  chattel  or  its  value  although  he  lias  not  re- 
quired the  slieriff  to  replevy  it,  or  the  sheriff  has  not  been  able 
to  replevy  it.     Code  of  Civil  Pro.,  §  1718  ;  1  Wait's  Pr.  711. 
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251.  Does  a  different  rule  prevail  where  the  actionto  recover  the 
chattel  is  brought  before  a  justice  of  the  peace  ? 

It  does  not.  The  Code  provides  that  where  the  summons 
has  been  personally  served  upon  the  defendant,  or  where 
he  appears,  the  justice  must  proceed  to  hear  and  determine  the 
action  although  the  plaintiff  has  not  required  the  chattel  to  be 
replevied  or  the  constable  has  not  been  able  to  replevy  it.  Code 
of  Civil  Pro.,  §  2933 ;    3  Wait's  Law  &  Pr.  (5th  ed.)  204. 

252.  What  remedy  has  been  substituted  by  the  Code  in  the  place 
of  what  was  known  under  the  old  practice  as  the  writ  of  injunc- 
tion ? 

The  writ  of  injunction  as  a  provisional  remedy  was  abolished 
by  section  218  of  the  Code  of  Procedure  and  an  injunction  by 
order  was  substituted  therefor.  A  temporary  injunction,  granted 
by  order,  is  the  equivalent  remedy  under  the  present  statute. 
Code  of  Civil  Pro.,  §  602. 

253.  What  is  the  distinction  between  atemporary  and  a  final  or 
perpetual  injunction? 

A  temporary -in  junction  is  one  that  issues  before  judgment 
to  restrain  the  defendant  from  the  commission  of  certain  specified 
acts  until  the  decision  of  the  action  upon  the  hearing  or  until 
the  further  order  of  the  court ;  while  a  final  injunction  is  one 
awarded  by  a  decree  or  judgment  of  the  court  after  a  final  hear- 
ing upon  the  merits,     3  Wait's  Act.  &  Def.  681. 

254.  In  what  cases  does  the  nature  of  the  action  determine  the- 
right  to  a  temporary  injunction  ^ 

When  it  appears  from  the  complaint  that  the  plaintiff 
demands  and  is  entitled  to  a  judgment  against  the  defendant 
restraining  the  commission  or  continuance  of  an  act,  the  com- 
mission or  continuance  of  which,  during  the  pendency  of  the  ac- 
tion, would  produce  injury  to  the  plaintiff,  an  injunction  order 
may  be  granted  to  restrain  it ;  and  the  right  to  such  an  injunc- ' 
tion  is  said  to  depend  on  the  nature  of  the  action.  Code  of  Civil 
Pro.,  §  603. 

255.  In  what  cases  may  a  temporary  injunction  he  granted  upon 
facts  extrinsic  of  the  right  of  action  ? 
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1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during  the 
pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to  be 
done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer  to 
be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment 
ineffectual,  an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position.    Code  of  Civil  Pro.,  §  604. 

256.  In  tvhat  eases  can  an  injunction  he  granted  only  hy  the 
general  term  of  the  supreme  court  ? 

When  a  duty  is  imposed  by  statute  upon  a  State  officer  or 
board  of  State  officers,  and  the  injunction  is  sought  to  restrain 
him  or  them,  or  a  person  employed  by  him  or  them,  from  the 
performance  of  that  duty  or  to  prevent  the   execution  of   the ' 
statute.     Code  of  Civil  Pro.,  §  605. 

257.  By  whom  may  it  he  granted  in  other  oases  f 

Except  where  it  is  otherwise  specially  prescribed  by  law  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof  or  by  any  county  judge.  Code 
of  Civil  Pro.,  §  606 ;  2  Wait's  Pr!  77. 

258.  Who  may  grant  an  injunction  restraining  the  officers  of  a 
domestic  corporation  from,  transferring  the  property  and  effects  of 
the  corporation  during  the  pendency  of  an  action  for  its  dissolve 
tion  ? 

Such  an  injunction  cto  be  granted  only  by  the  court.  Code 
of  Civil  Pro.,  §  1787. 

259.  What  proof  is  necessary  to  procure  an  injunction?" 

The  order  may  be  granted  where  it  appears  to  the  court  or 
judge  by  affidavit,  that  sufficient  grounds  exist  therefor.  Code 
of  Civil  Pro.,  §  607 ;  2.  Wait's  Pr.  81. 

260.  What  is  included  in  the  word  ^^ affidavit"  as  used  in  the 
Codef 

The  word  "affidavit"  includes  a  verified  pleading  in  an 
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action,  or  a  verified  petition  or  answer  in  a  special  p'roceeding. 
Code  of  Civil  Pro.,  §  3343. 

261.  At  ivhat  stage  of  the  action  may  the  order  he  granted? 
The  order  may  be  granted  to  accompany  the  summons,  or 

at  any  time  after  the    commencement   of  the  action  and  before 
final  judgment.     Code  of  Civil  Pro.,  §  608 ;  2  Wait's  Pr.  76. 

262.  Should  the  application  for  an  injunction  he  made  upon 
notice,  or  may  it  he  made  ex  parte  ? 

When  the  application  is  made  at  general  term,  or  after  the 
defendant  has  answered,  the  application  must  be  made  on  notice. 
In  other  cases  the  order  may  be  granted  upon  or  without  notice, 
in  the  discretion  of  the  court  or  judge.  Code  of  Civil  Pro.,  §§ 
605,  609. 

263.  Where  the  application  is  made  upon  notice  or  upon  an 
order  to  show  cause,  how  may  the  rights  of  the  moving  party  he  pro- 
tected hetween  notice  and  the  hearing  and  decision  of  the  appli- 
cation f 

The  court  or  judge  may  prevent  the  defendant  from  doing 
any  act  in  the  interim  prejudicial  to  the  plaintiff's  rights  by  en- 
joining the  defendant  until  the  hearing  and  decision  of  the  appli- 
cation.    Code  of  Civil  Pro.   §  609. 

264.  What  special  provision  is  made  by  the  Code  in  respect  to 
the  granting  of  injunctions  in  real  actions  ? 

It  provides  in  substance  that  if  during  the  pendency  of  an 
action  of  ejectment,  or  for  partition,  dower,  foreclosure,  waste, 
nuisance,  etc,  the  defendant  commits  waste  upon,  or  does  any 
other  damage  to  the  property  in  controversy,  the  court,  or  a 
judge  thereof,  may  upon. the  application  of  the  plaintiff,  and  due 
proof  of  the  facts  by  aflSdavi't,  grant,  without  notice  or  security, 
an  order  restraining  the  defendant  from  the  commission  of  any 
further  waste  upon  or  damage  to  the  property,  and  that  disobedi- 
ence to  such  order  may  be  punished  as  a  contempt  of  court. 
Code  of  Civil  Pro.,  §  1681. 

265.  How  must  an  injunction  order  he  served  ? 

If  it  was  granted  by  the  court,  it  must  be  served  by  the 
delivery  of  a  certified  copy.     If  it  was  granted  by  a  judge  it 
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must  be  served  hy  showing  the  original  order  and  delivering  a 
copy.  Service  on  a  corporation  must  be  made  in  the  same  man- 
ner as  required  for  personal  service  of  a  summons  upon  a  cor- 
poration. Copies  of  the  papers  upon  which  the  order  was 
granted  must  be  delivered  with  a  copy  of  the  order.  Code  of 
Civil  Pro.  §  610.     See  id.,  §  2452. 

266.  Yf  hen  may  a  party  apply  ex  parte  for  an  order  vacating  or 
inodifying  an  injunction  order  ? 

When  the  injunction  order  was  granted  ex  parte,  and  the 
application  to  vacate  or  modify  it  is  made  on  the  original  papers 
to  the  judge  who  granted  it  or  who  held  the  term  of  court  at 
which  it  was  granted,  or  to  the  general  term  of  the  court.  Code 
of  Civil  Pro.,  §  626. 

267.  Can  the  application  to  vacate  or  modify  the  injunction  order 
he  made  ex  parte  to  any  judge  or  term  other  than  as  mentioned  in 
the  preceding  answer  ? 

The  application  to  vacate  or  modify  the  order  cannot  be  made 
ex  parte  to  any  other  judge  or  term  unless  the  applicant  produces 
proof  by  affidavit,  that,  by  reason  of  the  absence  or  other  disabil- 
ity of  the  judge  who  granted  the  order,  the  application  cannot 
be  made  to  him,  and  that  the  applicant  will  be  exposed  to  great 
injury  by  the  delay  required  for  an  application  upon  notice.  Code 
of  Civil  Pro.,  §  626. 

268.  When  and  where  may  a  party  apply  upon  notice  for  an 
order  vacating  or  modifying  an  injunction  order  ? 

Where  the  injunction  order  was  granted  without  notice,  or 
where  it  was  granted  upon  notice  with  leave  to  apply  to  vacate 
or  modify  it,  the  application  to  vacate  or  modify  the  order 
may  be  made,  on  notice,  to  the  judge  who  granted  it,  or  to  the 
court,  at  a  term  where  a  contested  motion  in  the  action  may  be 
heard.     Code  of  Civil  Pro.,  §  627. 

269.  Upon  what  papers  may  an  application  to  vacate  or  modify 
an  injunction  order  he  made  or  opposed  ? 

The  application  may  be  founded  upon  the  papers  upon  which 
the  injunction  was  granted  or  upon  proof  by  affidavit  on  the  part 
of  the  defendant,  or  both.  If  the  application  is  founded  upon 
proof  on  the  part  of  the  defendant,  it  may  be  opposed  by  new 
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proof,  by  affidavit,  on  the  part  of  the  plaintiff  tending  to  sustain 
the  injunction.     Code  of  Civil  Pro.,  §  627. 

270.  In  what  action  jnay  a  warrant  of  attachment  he  granted  ? 
It  may  be  granted  in  art  action  to  recover  a  sum  of  money 
only  as  damages  either  (1)  for  breacli  of  contract,  express  or  im- 
plied, other  than  a  contract  to  marry,  or  (2)  for  a  wrongful  con- ' 
version  of  personal  property,  or  (3)  forany  other  injury  to  personal 
property  in  conspquenee  of  negligence,  fraud,  or  other  wrongful 
act.     Code  of  Civil  Pro.,  §  635. 

371.    What  must  be  shown  to  procure  the  warrant? 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same : 

1.  That  one  of  the  causes  of  action  above  specified  exists 
against  the  defendant.  If  the  action  is  to  recover  damages  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all  coun- 
ter-claims known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not 
a  resident  of  the  State ;  or,  if  he  is  a  natural  person  and  a  resi- 
dent of  the  State,  that  he  has  departed  therefrom,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent ;  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  State, 
with  intent  to  defraud  his  or  its  creditors  ;  or  has  assigned,  dis- 
posed of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
property,  with  the  like  intent.     Code  of  Civil  Pro.,  §  636. 

373.  In  what  other  case  may  a  warrant  of  attachment  he  granted  f 
A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  be  granted,  upon  the  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only ;  and  it  appears,  by  affidavit,  that  the  ac- 
tion is  brought  to  recover  money,  funds,  credits,  or  other  prop- 
erty, held  or  owned  by  the  State,  or  held  or  owned,  officially  or 
otherwise,  for  or  in  behalf  of  a  public  or  gove^'nmentalinterest,  by 
a  municipal  or  other  public  corporation,  board,  officer,  custodian, 
agency  or  agent,  of  the  State,'  or  of  a  city,  county,  town,  village 
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or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of  ;  or  in  the  obtaining,  reception,  pay- 
ment, conversion,  or  disposition  of  which,  without  right,  he  has 
aided  or  abetted  ;  or  to  recover  damages  for  so  obtaining,  receiving, 
paying,  converting,  or  disposing  of  the  same  ;  or  the  aiding  or 
abetting  tliereof.  In  order  to  entitle  the  plaintiff  to  a  warrant  of 
attachment,  in  such  a  case,  he  must  show,  by  affidavit,  to  the 
satisfaction  of  the  judge  granting  it,  that  a  sufficient  cause  of  ac- 
tion exists  against  the  defendant,  for  a  sum,  stated  in  the  affi- 
davit.    Code  of  Civil  Pro.,  §  637. 

373.    When   and   by   whom   may  a  loarrant    of  attachment   he 
granted  ? 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
feefoi^  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.     Code  of  Civil  Pro.,  §  638. 

274.  What  are  the  requirements  of  the    Oode  as  to  the  form  and 
contents  of  the  warrant  ? 

The  warrant  must  be  subscribed  by  the  judge  and  the  plaint- 
iff's attorney,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  may  be  directed,  either  to  the  sheriff  of  a  particular 
county,  or,  generally  to  the  sheriff  of  any  county.  It  must  require 
the  sheriff  to  attach  and  safely  keep,  so  much  of  the  property, 
within  his  county,  which  the  defendant  has,  or  which  he  may 
have,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand  with  costs  and  expenses.  The 
amount  of  the  plaintiff's  demand  must  be  specified  in  the  war- 
rant, as  stated  in  the  affidavit.  Warrants  may  be  issued  at  the 
same  time,  to  sheriffs  of  different  counties.  Code  of  Civil  Pro., 
§  641. 

275.  What  real  property  may  he  levied  on  under  a  warrant  of 
attachment  f 

Any  real  property  of  the  defendant  within  the  county,  not 
exempt  from  levy  and  sale  under  execution,  including  any 
interest  in  real  property,  either  vested  or  not  vested,  which  is 
capable  of  being  aliened  by  the  defendant.  Code  of  Civil  Pro., 
§645. 
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276.  How  may  a  sole  defendant  obtain  the  discharge  of  an  at- 
chment  ? 

In  two  ways :  1.  Bj'-  motion  founded  upon  affidavits,  or  up- 
i  the  plaintiffs  application  and  proceedings ;  2.  By  giving 
curity  for  the  payment  to  the  plaintiff  of  the  amount  of  any 
dgnient  which  may  be  recovered  in  the  action  against  the  de- 
ndant  not  exceeding  a  specified  sum,  with  interest.  Code  of 
vil  Pro.,  §§  682,  687,  688. 

277.  When  may  aplaintijfhe  compelled  to  elect  between  an  order 
arrest,  an  injunction,  and  an  attachment  ? 

When  a  plaintiff  applies  for  all  or  any  two  of  these  remedies 
the  same  action,  against  the  same  defendant,  and  it  satisfac- 
rily  appears  that  under  the  particular  circumstances  of  the  case 
'■o  or  all  of  them  are  not  necessary  to  the  plaintiff's  security,  it 
discretionary  with  the  court  or  judge  to  require  the  plaintiff 
elect  between  them.     Code  of  Civil  Pro.,  §  719. 

278.  Within  what  time  must  a  court  or  judge  finally  decide  an 
plication  to  obtain,  vacate,  modify,  or  set  aside  an  order  of  arrest, 
iunction  order  or  warrant  of  attachment  ? 

Within  twenty  days  after  the  application  is  submitted  for 
cision.     Code  of  Civil  Pro.,  §  719. 

279.  When  is  a  defendant  entitled  to  the  same  provisional reme- 
es  as  the  plaintiff? 

Where  the  defendant  interposes  a  counter-claim  and  there- 
ion  demands  an  affirmative  judgment  against  the  plaintiff,  his 
jht  to  a  provisional  remedy  is  the  same  as  in  an  action  brought 
him  against  the  plaintiff,  for  the  cause  of  action  stated  in  the 
unter-claim,  and  demanding  the  same  judgment.  And  for  the 
irpose  of  applying  to  such  a  case  the  provisions  of  the  Code, 
e  defendant  is  deemed  the  plaintiff,  the  plaintiff  is  deemed  the 
fen  dan  t,  and  the  counter-claim  so  set  forth  in  the  answer  is 
emed  the  complaint.     Code  of  Civil  Pro.,  §  720. 

280.  In  what  cases  may  a  receiver  be  appointed  before  final 
dgment  in  an  action  in  the  Supreme  Court,  a  superior  city  court, 
a  county  court  f 

In  addition  to  the  cases  where  the  appointment  of  a  receiver 
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is  specially  provided  for  by  law,  a  receiver  of  property  which  is 
the  subject  of  an  action  in  either  of  those  courts  may  be  ap- 
pointed by  the  court  before  final  judgment  on  the  applic3.tion  of 
a  party  who  establishes  an  apparent  right  to  or  interest  in  the 
property,  where  it  is  in  the  possession  of  the  adverse  party  and 
there  is  danger  that  it  will  be  removed  beyond  the  jurisdiction 
of  the  court,  or  lost,  materially  injured,  or  destroyed.  Code  of 
Civil  Pro.,  §  713. 

281.  Is  it  necessary  to  give  notice  of  an  application  for  the  ap- 
pointment of  a  receiver  in  an  action  before  judgment  ? 

Notice  must  be  given  to  the  adverse  party  unless  he  has 
failed  to  appear  in  the  action,  and  the  time  limited  for  his  appear- 
ance has  expired.  But  where  an  order  has  been  made  for  the 
service  of  the  summons  by  publication,  the  court  may,  in  its  dis- 
cretion, appoint  a  temporary  receiver,  to  receive  and  preserve  the 
property,  without  notice,  or  upon  a  notice  given  by  publication 
or  otherwise  as  it  thinks  proper.     Code  of  Civil  Pro.,  §  714. 

282.  In  what  cases,  and  for  what  purpose  may  the  court  appoint 
a  receiver  of  property  by  or  after  the  final  Judgment  in  an  action 
in  the  Supreme  Court,  a  superior  city  court,  or  a  county  court  ? 

A  receiver  of  property  which  is  the  subject  of  an  action  in 
either  of  those  courts  may  be  appointed  by  the  court  (1)  by  or 
after  final  judgment,  to  carry  the  judgment  into  effect,  or  to  dis- 
pose of  the  property  according  to  its  directions ;  or  (2)  after  final 
judgment,  to  preserve  the  property  during  the  pendency  of  an 
appeal ;  or,  (3)  in  the  cases  where  the  appointment  of  a  receiver, 
by  or  after  judgment,  is  specially  provided  for  by  law.  Code  of 
Civil  Pro.,  §  713. 

283.  In  what  cases  may  the  court  direct  that  money  or  property 
he  paid  into  or  deposited  in  court,  or  be  delivered  to  another  party  ? 

Where  it  is  admitted,  by  the  pleading,  or  examination  of  a 

party,  that  he  has,  in  his  possession  or  under  his  control,  money, 

or  other  personal  property  capable  of   delivery,  which,  being  the 

subject   of  the   action  or  special  proceeding,  is  held  by  him   as 

trustee  for  another  party,  or  which  belongs  or  is  due  to  another 

party,  the  court  may,  in  its  discretion,  grant  an  order,  upon 

notice,  that  it  be  paid  into,  or  deposited  in  court,  or  delivered  to 
24 
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that  party,  with   or  without  security,  subject  to   the  further 
direction  of  the  court.     Code  of  Civil  Pro.,  §  717. 

2S4:.' What  is  atrial? 

A  trial  is  the  judicial  examination  of  the  issues  between  the 
parties,  whether  they  are  issues  of  law  or  of  fact ;  and  there  can 
be  no  trial  until  issues  have  actually  been  formed,  2  TUl.  &  S. 
Pr.  424 ;  3  Wait's  Pr.  1 ;  Baylies'  Trial  Pr.  6. 

285.  Is  the  regular  argument  of  a  demurrer  a  trial? 
It  is.     2  Till.  &  S.  Pr.  425. 

286.  Where  there  are  issues  of  law  and  of  fact  joined  in  one 
action,  which  of  the  issues  must  he  first  tried? 

The  issues  of  law,  unless  the  court  otherwise  directs.  Code 
of  Civil  Pro.,  §  966. 

287.  How  does  an  issue  of  law  arise? 

An  issue  of  law  arises  only  upon  a  demurrer.  Code  of  Civil 
Pro.,  §  964.  ■ 

288.  When  does  an  issue  of  fact  arise  ? 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material 
allegation  of  the  complaint ;  or  upon  an  allegation,  coatained  in 
the  answer,  that  the  defendant  has  not  sufficient  knowledge  or 
information  to  form  a  belief,  with  respect  to  a  material  allegation 
of  the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in 
the,  answer,  not  requiring  a  reply ;  unless  an  issue  of  law  is  joined 
thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  reply ;  unless  an  issue  of  law  is  joined  thereupon.  Code  of 
Civil  Pro,,  §  964. 

289.  How  must  an  issue  of  law  he  tried  ? 

An  issue  of  law  must  be  tried  by  the  court  unless  it  is 
referred.     Code  of  Civil  Pro.,  §  969. 
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290.  In  what  actions  must  an  issue  of  fact  he  tried  hy  a  jury 
unless  a  jury  trial  is  waived  or  a  reference  is  directed  ? 

1.  An  action  in  which  the  complaint  demands  judgment  for 
a  sum  of  money  only. 

2.  An  action  of  ejectment ;  for  dower ;  for  waste ;  for  a 
nuisance ;  or  to  recover  a  chattel. 

3.  An  action  by  the  people  to  annul  a  corporation.  Code  of 
Civil  Pro.,  §§  968,  1800  ;  Baylies'  Trial  Pr.  9. 

291.  In  what  cases  may  a  party  have  a  jury  trial  on  issues  of 
fact  as  a  matter  of  right  on  application  to  the  court  therefor  ? 

In  an  action  not  specified  in  the  preceding  answer,  where  a 
party  is  entitled  by  the  coiistitution,  or  by  express  provision  of 
law,  to  a  trial  by  jury  of  one  or  more  issues  of  fact.  Code  of 
Civil  Pro.,  §  970 ;  Baylies'  Trial  Pr.  9. 

293.    'What  provision  is  there  in  the  constitution  of  this  State  in 
respect  to  the  right  to  trial  hy  jury  ? 

The  constitution  provides  that  "  the  trial  by  jury,  in  all  cases 
in  which  it  has  been  heretofore  used,  shall  remain  inviolate  for- 
ever ;  but  a  jury  trial  may  be  waived  by  the  parties  in  all  civil 
cases  in  the  manner  to  be  prescribed  by  law."  Const.,  Art.  1, 
§2. 

293.  State  generally  what. actions  were,  at  the  time  of  the  adop- 
tion of  the  constitution,  tried  hy  a  jury. 

All  common  law  actions  were  so  tried,  and  inay  be  so  tried 
as  a  matter  of  right  at  the  present  time.  This  includes  any  and 
all  common  law  actions  sounding  in  tort,  and  any  and  all  com- 
mon law  actions  arising  on  contract  except  where  the  examination 
of  a  long  account  is  involved.     Baylies'  Trial  Pr.  10. 

294.  Is  a  jury  trial  ever  a  matter  of  right  where  the  action  is 
brought  to  ohtain  equitable  relief  only  ? 

It  is  not.     Baylies'  Trial  Pr,  10. 

295.  Sow  is  an  issue  of  fact  in  an  action  of  partition  triable  ? 
It  is  triable  by  a  jury.     Code  of  Civil  Pro.,  §  1544. 

296.  What  provision  is  made  by  the  Code  in  respect  to  the  trial 
by  jury  of  the  issues  in  an  action  for  divorce  ? 

The  Code  provides  that  if  the  answer  puts  in  issue  thealle- 
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gation  of  adultery,  the  court  must,  upon  the  application  of  either 
party,  or  it  may  of  its  own  motion,  make  an  order  directing  the 
trial  by  a  jury  of  that  issue.     Code  of  Civil  Pro.,  §  1757. 

297.  In  what  cases  is  the  trial  of  specific  questions  of  fact  hy  a 
jury  discretionary  with  the  court  ? 

In  actions  wherein  the  parties  are  not  entitled  as  of  right  to 
a  trial  by  jury.     Code  of  Civil  Pro.,  §  971. 

298.  Where  the  court  has  ordered  specific  questions  of  fact  to  he 
tried  hy  a  jury,  and  a  jury  trial  has  been  had,  and  other  issues  of 

fact  remain  undetermined,  how  are  they  disposed  of? 

The  remaining  issues  must  be  tried  by  the  court  or  by  a 
referee.     Code  of  Civil  Pro.,  §  972 ;  Baylies'  Trial  Pr.  273. 

299.  Is  the  finding  of  a  jury  upon  specific  questions  of  factsuh. 
mitted  hy  the  court  conclusive  f 

If  the  questions  so  tried  arose  upon ,  issues  of  fact  which  as 
a  matter  of  statutory  or  constitutional  right  are  triable  by  jury, 
the  findings  of  the  jury  upon  those  questions  are  conclusive  in' 
the  action,  unless  the  verdict  is  set  aside  or  a  new  trial  is  ordered. 
In  other  cases,  the  findings  are  not  conclusive,  and  the  court  may 
either  adopt,  modify  or  disregard  them,  or  set  them  aside  and 
order  a  new  trial.     Baylies'  Trial  Pr.  66. 

300.  Is  it  necessary  that  all  the  issues  raised  hy  the  pleadings 
should  he  tried  ? 

It  is  not  unless  they  are  all  material  issues.  An  issue  need 
not  be  tried  unless  its  determination  is  necessary  to  enable  the 
court  to  render  the  appropriate  judgment.  Code  of  Civil  Pro., 
§  975. 

301.  Sow  may  a  party  waive  his  right  to  a  jury  trial  ? 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney,  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury ;  or,  if 
the  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
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jury,  before  the  production  of  any  evidence  upon  the  trial. 
Code  of  Civil  Pro.,  §  1009;  3  Wait's  Pr.  213;  Baylies'  Trial 
Pr.  13. 

302.  If  the  parties  waive  a  trial  hy  jury  of  the  issues  of  fact  in 
an  action  triable  hy  jury,  how  must  those  issues  be  tried? 

They  must  be  ttied  by  the  court  vs^ithout  a  jury,  or  must  be 
referred.  If  the  case  is  not  one  in  which  a  reference  can  be 
ordered,  the  issues  must  be  tried  by  the  court,  subject,  hovirever, 
to  the  qualification  that  in  actions  other  than  to  recover  dam- 
ages for  a  breach  of  contract,  the  court  may  refuse  to  -dispense 
with  a  jury,  and  thus  annul  the  waiver  of  the  parties.  Code  of 
Civil  Pro.,  §  1008. 

303.  In  what  cases  may  the  court,  of  its  own  motion,  or  upon 
the  application  of  either  party  without  the  consent  of  the  other, 
direct  a  trial  of  the  issues  of  fact  by  a  referee? 

A  compulsory  reference  of  all  the  issues  may  be  ordered  by 
the  court  where  the  trial  of  an  action  on  contract  will  require 
the  examination  of  a  long  account  on  either  side,  which  is  the 
immediate  object  of  the  suit  or  ground  of  the  defense,  and  will 
not  require  the  decision  of  difficult  questions  of  law.  Code  of 
Civil  Pro.,  §  1013 ;  Baylies'  Trial  Pr.  16-19 ;  3  Wait's  Pr.  248. 

304.  In  what  cases  may  the  court  direct  a  compulsory  reference 
of  less  than  all  the  issues  in  an  action  ? 

In  an  action  triable  by  the  court  without  a  jury  a  reference 
may  be  ordered  to  decide  the  whole  issue,  or  any  of  the  issues, 
or  to  report  the  referee's  finding  upon  one  or  more  specific  ques- 
tions of  fact  involved  in  the  issue.     Code  of  Civil  Pro.,  §  1018. 

305.  For  what  other  purposes  may  the  court  order  a  reference 
without  the  assent  of  both  parties  ? 

The  court  may,  of  its  own  motion,  or  upon  the  application 
of  either  party,  without  the  consent  of  the  other,  direct  a  refer- 
ence to  take  an  account,  and  report  to  the  court  thereon,  either 
with  or  without  the  testimony,  after  interlocutory  or  final  judg- 
ment, or  where  it  is  necessary  to  do  so,  for  the  information  of 
the  court ;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 


374  Pbacticb. 

306.  What  is  the  limit  of  the  right  of  the  parties  to  refer  the 
issues  in  an  action  hy  mutual  consent  ? 

The  parties  to  an  action  have  an  absolute  right  to  refer  any 
or  all  the  issues  therein,  whether  of  law  or  fact,  by  a  consent 
manifested  by  a  written  stipulation  signed  by  their  attorneys 
and  filed  with  the  clerk,  except  (1)  where  the  action  is  to  annul 
a  marriage,  or  to  obtain  a  divorce  or  separation,  or  (2)  is  brought 
against  a  corporation,  by  a  person  other  than  the  attorney-general, 
to  obtain  a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
property,  or  the  distribution  of  its  property,  or  (3)  where  a  de- 
fendant who  will  be  affected  by  the  result  of  the  trial  is  an  in- 
fant. In  either  of  the  excepted  cases  the  court  may  in  its  dis- 
cretion grant  or  refuse  a  reference  notwithstanding  a  stipulation 
of  the  parties  for  a  reference,  and  if  it  grants  a  reference,  must 
designate  the  referee.     Code  of  Civil  Pro.,  §§  1011,  1012. 

307.  What  is  meant  hy  a  long  account,  such  as  will  authorize 
the  court  to  order  a  reference  ? 

Properly  speaking,  an  account  is  a  statement  of  commercial 
or  pecuniary  transactions  between  two  or  more  parties,  accruing 
at  various  time.  It  has  been  held  that  a  bill  oi  fifty  different 
articles  delivered  at  one  time  is  not  an  account  at  all;  and 
neither  is  a  single  bill  of  lading,  containing  a  number  of  items. 
Four  items  do  not  constitute  a  long  account,  nor  yet  seven  items, 
where  all  the  transactions  occurred  on  one  or  two  days.  2  Till. 
&  S.  Pr.  520 ;  Baylies'  Trial  Pr.  19 ;  3  Wait's  Pr.  250. 

308.  Is  an  action  of  tort  referable  under  the  Code  ? 

It  is  referable  by  consent  equally  with  an  action  on  con- 
tract ;  as,  for  example,  an  action  upon  a  fraud.  But  such  an 
action  is  not  otherwise  referable,  as  the  right  of  the  court  to 
direct  a  reference,  without  the  consent  of  all  the  parties,  is 
limited  to  actions  on  contract  which  involve  the  examination  of 
a  long  account.     3  Wait's  Pr.  251,  252. 

309.  When  is  the  proper  time  t6  make  application  for  the  order 
of  reference  ? 

Application  for  the  order  ought  not  to  be  made  until  the 
issue  is  joined,  and  the  cause  is  ready  for  trial.     If  the  action  is 
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not  in  readiness  for  trial,  it  is  not  referable.     Baylies'  Trial  Pr. 
69  ;  3  Wait's  Pr.  259. 

310.  Upon  what  papers  should  an  application  for  a  compulsory 
reference  he  made  ? 

The  motion  may  be  made  upon  affidavits  alone  or  upon  an 
affidavit  and  the  pleadings.  The  affidavit  should  show  that  all 
the  issues  have  been  joined,  but  need  not  state  the  place  of  trial, 
nor  need  it  allege  that  no  difficult  questions  of  law  are  involved. 
If  the  motion  is  made  upon  an  affidavit  only,  it  should  state  the 
nature  of  the  action  and  should  show  that  the  trial  of  the  issues 
"will  require  the  examination  of  a  long  accQunt,  and  how  and  in 
what  way  such  examination  will  be  necessary ;  and  if  the  affi- 
davit is  not  made  by  the  party,  an  excuse  why  it  is  not  made  by 
him  should  be  given.  3  Wait's  Pr.  261;  Baylies'  Trial  Pr. 
70,  71. 

311.  In  what  manner  are  referees  appointed  on  consent  of  the 
•parties  f 

Where  the  parties  consent  to  refer,  their  attorneys  enter  into 
a  stipulation  for  a  reference,  either  to  a  person  or  persons  desig- 
nated in  the  stipulation,  or  to  a  person  to  be  designated  by  the 
court;  and  file  the  stipulation  with  the  clerk.  If  the  stipulation 
names  .the  referee,  the  clerk  must  enter  an  order  of  course  refer- 
ring the  issue  or  issues  for  trial  to  that  person  only.  If  the  stip- 
ulation does  not  name  the  referee,  he  may  be  designated  by  the 
court  on  motion  of  either  party.  Code  of  Civil  Pro.,  §  1011 ; 
Baylies'  Trial  Pr.  67. 

312.  Mow  many  referees  may  he  appointed? 

Where  the  court  is  authorized  to  appoint  a  referee,  it  may  in 
its  discretion  appoint  either  one  or  three  ;  and  where  a  reference 
is  made  by  consent  of  the  parties,  they  may  select  any  number 
of  referees  not  exceeding  five.     Code  of  Civil  Pro.,  §  1025. 

313.  What  are  the  necessary  qualifications  of  a  referee  ? 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objections  ;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
in  an  action  brought  in  the  court,  of  which  he  is  a  judge,  except 
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by  the  written  consent  of  the  parties;  andj  in  that  case,  he  can- 
not receive  any  compensation  as  referee.  Code  of  Civil  Pro.,  § 
1024. 

314:.    When  may  an  action  he  regularly  brought  to  trial? 

An  action  must  not  be  brought  to  trial  until  all  the  defend- 
ants, whose  presence  is  necessary  to  a  proper  decision  of  the 
cause,  have  been  served  with  the  summons,  or  have  appeared  in 
the  action  ;  nor  until  they  have  all  answered,  or  their  time  for 
answering  has  expired ;  nor  until  it  is  in  a  situation  for  final 
judgment  between  all  the  parties.     Till.  &  S.  Pr.  425. 

315.  When  and  hy  whoin  may  a  notice  of  trial  be  served  ? 
Either  party  may  serve  a  notice  of  trial  at  any  time  after 

the  joinder  of  issue  and  at  least  fourteen  days  before  the  com- 
mencement of  the  term.  If  the  service"of  the  notice  is  by  mail, 
it  must  be  made  not  less  than  sixteen  days  before  the  day 
of  trial  including  the  day  of  service.  Code  of  Civil  Pro.,  §§ 
798,  977. 

316.  Where  the  trial  is  to  be  had  at  the  Circuit,  how  do  the 
parties  proceed  to  cause  the  action  to  be  placed  upon  the  cal- 
endar ? 

The  party  serving  the  notice  of  trial  must  file  with  the  clerk, 
at  least  twelve  days  before  the  commencement  of  the  term,  a 
note  of  issue,  stating  the  title  of  the  action,  the  names  of  the  at- 
torneys, the  time  when  the  last  pleading  was  served,  the  nature 
of  the  issue  whether  of  fact  or  of  law,  and  if  an  issue  of  fact, 
whether  it  is  triable  by  a  jury  or  by  the  court  without'  a  jury. 
Th^clerk  will  thereupon  enter  the  cause  upon  the  calendar  ac- 
cording to  the  date  of  issufe.     Code  of  Civil  Pro.,  §  977. 

317.  What  will  he  the  effect  of  an  omission  to  file  a  note  of 
issue  ? 

The  cause  will  not  be  upon  the  calendar  and  canaot  be 
moved  for  trial.     Baylies'  Trial  Pr.  128. 

318.  What  papers  must  be  furnished  to  the  court  on  the  trial, 
and  hy  whom  must  they  he  furnished  ? 

Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he  must 
furnish  the  court  yf\&.  copies  of  the  summons  and  pleadings,  and 
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of  the  offer,  if  any  has  been  made.  Where  the  issue  is  brought 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  those 
papers,  they  must  be  furnished  by  the  defendant.  Code  of  Civil 
Pro.,  §  981. 

319.  What  is  the  requirement  of  the  general  rules  of  practice 
as  to  the  cop^  pleadings  furnished  to  the  court? 

It  is  made  the  duty  of  the  attorney  by  whom  the  copy  plead- 
ings are  furnished  for  the  use  of  the  court  on  a  trial  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to 
be  admitted  or  controverted  by  subsequent  pleadings.     Rule  20. 

320.  What  are  the  qualifications  of  a  trial  juror  as  fixed  6y 
statute  ? 

In  order  to  be  qualified  to  serve  as  a  trial  juror  in  a  court 
of  record,  a  person  must  be  (1)  a  male  citizen  of  the  United 
States  and  a  resident  of  the  county,  (2)  not  less  than  twenty-one 
nor  more  than  sixty  years  of  age,  (3)  assessed  for  personal  prop- 
erty belonging  to  him  in  his  own  right  to  the  amount  of  |250, 
or  the  owner  of  a  freehold  estate  in  real  property  situated  in 
the  county  belonging  to  him  in  his  own  right  of  the  value  of 
1150,  or  the  husband  of  a  woman  who  is  the  owner  of  a  like  free- 
hold estate  belonging  to  her  in  her  own  right,  (4)  in  the  posses- 
sion of  his  natural  faculties  and  not  infirm  or  decrepit,  (5)  free 
from  all  legal  exceptions,  of  fair  character,  of  approved  integrity, 
of  sound  judgment,  and  well  informed.  Code  of  Civil  Pro.,  § 
1027. 

321.  In  what  cases  will  a  special  or  struck  jury  he  summoned? 
When  it  appears  to  the  coiu^t  that  a  fair  and  impartial  trial 

of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action  pending^ 
in  the  Supreme  Court  or  in  a  superior  city  court  cannot  be  had 
without  a  struck  jury,  or  that  the  importance  or  intricacy  of  the 
case  requires  such  a  jury.     Code  of  Civil  Pro.,  §  1063. 

322.  State  briefly  the  mode  of  selecting  a  special  or  struck  jury. 
The  clerk  selects  from  the  jury  list  the  names  of  forty-eight 

persons  whom  he  deems  most  indifferent  between  the  parties 
and  best  qualified  to  try  the  issue,  and  makes  and  certifies  a  list 
of  those  names ;  the  parties,  or  their  attorneys  or  counsel,  then 
alternately  strike  one  name  from  the  list  untU  each  party  has 


578  Practice.         ' 

stricken  out  twelve  names ;  the  clerk  then  makes  a  list  of  the 
names  of  the  twenty-four  persons  not  stricken  out,  certifies  it, 
and  delivers  it  to  the  sheriff,  who  notifies  the  persons  named  in 
the  list ;  and  from  the  persons  so  notified  and  attending  a  jury- 
is  formed  for  the  trial  as  in  ordinary  cases.  Code  of  Civil  Pro., 
§§  1065,  1066,  1067. 

333.    What  is  a  foreign  jury,  and  in  what   cases  wiU  it  he 
granted  ? 

A  foreign  jury  is  one  drawn  from  a  county  other  than  that 
in  which  the  trial  is  had,  and  it  will  not  be  granted  except  iu 
extreme  cases.  The  provision  made  by  the  Code  for  changing 
the  place  of  trial,  in  a  proper  case,  appears  to  remove  all  possible 
reason  for  retaining  this  proceeding  in  our  present  practice.  2 
Till.  &  S.  Pr.  462 ;  3  Wait's  Pr.  102. 

324.  When  is  the  proper  time  for  challenges  to  he  made  to  the 
jury  f 

On  the  appearance  of  a  full  jury,  but  not  before,  either 
party  may  challenge  them,  or  any  of  them,  for  cause.  1  Burr. 
.Pr.  454  ;  3  Wait's  Pr.  103,  107. 

325.  What  is  meant  hy  a  challenge  to  the  array? 

A  challenge  to  the  array  is  an  objection  to  all  the  jurors 
returned  by  the  sheriff  collectively ;  and  is  founded  on  some 
partiality  or  default  in  the  officer  who  summoned  the  jurors,  or 
clrew  their  names.  A  challenge  to  the  array  cannot  be  made 
after  the  jury  has  been  impaneled  and  sworn.  1  Burr.  Pr.  453, 
454  ;  2  Till.  &  S.  Pr.  462,  463;  3  Wait's  Pr.l03;  Baylies'  Trial 
Pr.  163. 

326.  What  is  meant  hy  a  challenge  to  the  polls,  and  of  how 
many  classes  do  these  challenges  consist? 

Each  juror  may  be  objected  to  on  grounds  personal  to  him. 
Such  objections  are  called  challenges  to  the  polls.  "These  chal- 
lenges consist  of  three  classes :  1.  Challenges  for  principal 
cause ;  2.  Challenges  for  favor ;  3.  Peremptory  challenges.  2. 
Till.  &  S.  Pr.  463  ;  1  Burr.  Pr.  454  ;  3  Wait's  Pr.  104. 

327.  What  is  a  challenge  for  principal  cause? 

A  challenge  for  principal  cause  is  one  in  which  the  reason 
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assigned  is  so  strong  that,  if- the  facts  alleged  are  true,  it  neces- 
sarily follows  that  the  juror  is  not  fit  to  try  the  issue.  1  Burr. 
Pr.  454. 

328.  What  is  a  challenge  for  favor  f 

A  challenge  for  favor  is  one  in  which  the  facts  alleged  es- 
tablish only  a  probability  that  the  juror  may  not  be  impartial  in 
his  judgment,  and  upon  consideration  of  which  facts  the  juror  is 
to  be  admitted  or  rejected  as  the  question  of  partiality  may  be 
determined.     1  Burr.  Pr.  454. 

329.  What  is  meant  hy  a  peremptory  challenge? 

A  peremftory  challenge  is  the  right  which  the  law  gives  for 
setting  aside  a  person  without  giving  any  reason  whatever,  ex- 
cept the  will  of  the  challenging  party. 

330.  Sow  many  peremptory  challenges  are  allowed,  to  each  party 
on  the  trial  of  an  issue  of  fact  in  a  civil  action  ? 

Only  two.     Code  of  Ciyil  Pro.,  §  1176. 

331.  What  are  some  of  the  grounds  of  challenge  for  principal 

cause  f 

Relationship  between  the  juror  and  a  party  by  consanguinity 
or  aiBnity,  if  within  the  sixth  degree ;  that  an  action  is  pend- 
ing between  the  juror  and  the  party  challenging  that  implies  ill 
will,  malice  or  revenge,  such  as  slander,  assault  and  battery  or 
the  like  ;  or  that  the  juror  is  a  tenant  of  either  of  the  parties  to 
the  suit,  and  other  matters  importing  absolute  bias  or  favor. 
Baylies'  Trial  Pr.  174,  165. 

332.  Crive  some  instances  where  the  challenge  can  he  for  favor 
only  ? 

Among  these  are :  Where  the  objection  is  that  the  juror  is 
indebted  to  one  of  the  parties ;  or  that  he  is  his  fellow-servant, 
or  a  member  of  the  same  club  or  society  ;  or  is  on  terms  of  inti- 
inacy  with  him ;  or  that  he  is,  by  the  nature  of  his  business, 
likely  to  be  often  involved  in  controversies  of  the  same  nature  ; 
or  that  he  has  a  dispute  of  any  kind  with  one  of  the  parties ;  or 
I  hat  he  has  expressed  or  formed  a  hypothetical  opinion  on  the 
case.  2  Till.  &  S.  Pr.  465 ;  3  Wait's  Pr.  105 ;  Baylies'  Trial  Pr. 
165. 
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333.  Hoiv  are  challenges  tried  under  the  Code  ? 

They  are  tried  and  determined  by  the  court.  Code  of  Civil 
Pro;  §  1180. 

334.  Which  of  the  parties  to  the  action  is  entitled  to  begin,  on  the 
trial ? 

The  party  upon  whom  the  affirmative  of  the  issue  lies  is  en- 
titled to  begin,  and  he  may  be  compelled  to  begin  against  his 
will,  although  in  general,  it  is  considered  a  privilege  to  be  al- 
lowed to  open  the  case.  2  Till.  &  S.  Pr.  468  ;  3  Wait's  Pr.  Ill ; 
Baylies'  Trial  Pr.  170. 

335.  Assuming  that  the  plaintiff  is  to  begin,  what  is  the  first 
step  to  be  taken  by  his  counsel  ? 

His  counsel  will  proceed  to  open  the  case  to  the  jury,  stat- 
ing the  substance  of  the  issue  and  the  nature  of  the  evidence 
which  he  expects  to  adduce  ;  and  he  may  state  the  nature  of  the 
defense,  so  far  as  it  is  necessary  to  show  the  precise  issue.  As 
soon  as  he  has  finished  his  address  to  the  jury,  he  calls  his  wit- 
nesses, exhausts  all  the  testimony  in  support  of  the  issue  on  his 
side,  and  then  rests.  2  Till.  &  "s.  Pr.  471,472;  3  Wait's  Pr. 
124;  Baylies' Trial  Pr.  172. 

336.  After  the  plaintiff  has  rested  his  case,  what  steps  are  taken 
by  the  defendant  ?' 

After  the  plaintiff  has  put  in  his  evidence  and  rested,  the 
defendant,  unless  he  moves  for  and  obtains  a  nonsuit,  or  a  dis- 
missal of  the  complaint,  states  briefly  the  nature  of  the  defense 
to  the  jury,  after  which  he  calls  his  witnesses  and  goes  through 
the  same  process  with  them  as  the  plaintiff  has  done,  subject  to 
the  same  rules.     2  Till.  &  S.  Pr.  471,  472 ;  8  Wait's  Pr.  125. 

337.  When  are  nonsuits  said  to  be  voluntary,  and  when  are  they 
said  to  be  involuntary  or  compulsory  ? 

A  nonsuit  is  voluntary  when  the  plaintiff  by  his  own  act 
causes  a  dismissal  of  the  action ;  it  is  compulsory  when  the  com- 
plaint is  dismissed  against  his  will  on  motion  of  the  adverse  par- 
ty, or  by  direction  of  the  court  on  its  own  motion.  3  Wait's  Pr. 
156. 

338.  When  may  the  defendant'' s  motion  for  a  nonsuit  be  made? 
A  defendant  may  move  for  a  nonsuit  when  the  plaintiff  rests 
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or  he  may  give  testimony  and  rest,  and  then  move  for  a  nonsuit ; 
or  he  may  move  upon  the  whole  evidence  after  both  parties  have 
rested.     Baylies'  Trial  Pr.  224. 

339.  When  is  it  the  duty  of  the  court  to  nonsuit  a  plaintiff? 

It  is  the  duty  of  the  court  to  nonsuit  a  plaintiff  when  the 
evidence  will  not  authorize  a  jury  to  find  a  verdict  for  him,  or 
where  the  court  would  set  it  aside,  if  so  found,  as  contrary  to 
evidence.  Baylies's  Trial  Pr.  218,  219. 

340.  Oan  the  plaintiff  he  nonsuited  on  aceount  of  defects  in  his 
pleadings  ? 

Technically  speaking,  he  cannot.  But,  under  the  Code,  the 
complaint  may  be  dismissed  on  the  trial,  if  it  does  not  state  a 
cause  of  action,  and  the  distinction  between  a  dismissal  of  the 
complaint  and  a  nonsuit  is,  practically,  merely  a  verbal  one.  2 
Till.  &  S.  Pr.  4620  ;  Baylies'  Trial  Pr.  169. 

341.  In  what  case  may  the  plaintiff  he  allowed  to  withdraw  a 
juror  ? 

It  sometimes  happens  that  unexpected  difficulties  arise  upon 
the  trial  which  makes  it  undesirable  to  proceed,  and  which  are, 
nevertheless,  not  entirely  fatal  to  the  plaintiff's  claim.  In  such 
case  the  judge  may,  in  his  sound  discretion,  whether  with  or  with- 
out the  consent  of  the  defendant,  allow  the  plaintiff  to  withdraw 
a  juror,  and  order  the  cause  to  be  retained  upon  the  calendar.  2 
Till.  &  S.  Pr.  480. 

342.  Can  a  plaintiff  submit  to   a  nonsuit  after  the  cause  has 
t>een  committed  to  the  jury  to  consider  the  verdict  ? 

He  cannot.     Code  of  Civil  Pro.,  §  1182. 

343.  What  is  the  main  purpose  or  object  of  thejudgis  charge 
to  the  jury  ? 

It  is  to  separate  the  questions  of  law  from  the  matters  of 
fact,  and  to  present  an  impartial  view  of  the  whole  case  to  the 
jury,  so  that  they  shall  have  a  clear  understanding  of  what  they 
are  called  upon  to  decide,  and  the  principles  upon  which  they 
should  act.     2  Till.  &.  S.  Pr.  482;  3  Wait's  Pr.  176. 

344.  Is  the  judge  hound  to  charge  the  jury  without  heing  re- 
quested to  do  so  ? 

He  is  not ;  although  it  is  an  invariable  practice  for  the  judge 
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to  charge  the  jury  without  being  requested.     3  Waifs  Pr.  178 
179. 

345.  After  being  charged   hy   the  judge,  what  then  does  the- 
jury  do ? 

They  proceed  to  consult  upon  their  verdict.  This  they  may 
do  in  their  box  in  court,  but  if  they  cannot  agree  at  once  they 
are  sent  out  by  the  court  in  charge  of  an  officer,  who  is  sworn  to 
keep  them,  without  any  intermission,  refreshment,  fire  or  light, 
other  than  such  as  may  be  allowed  by  the  court,  and  without 
communication  with  any  other  person,  until  they  agree  upon 
'their  verdict.     2  Till.  &  S.  Pr.  486 ;  3  Wait's  Pr.  184. 

346.  May  not  the  judge  visit  the  jury  during  their  retirement 
for  .consultation  ? 

He  may,  if  requested  by  the  jury  to  do  so,  for  the  purpose 
of  instructing  them  upon  any  question  of  law,  provided  he  is 
accompanied  by  the  counsel  for  all  the  parties.  But  the  usual 
and  more  correct  practice  in  such  cases  is  to  recall  the  jury  into 
court,  and  there  give  them  such  instructiorfs  as  they  require,  in 
the  presence  of  counsel.     2  TiU.  &  S.  Pr.  486 ;  3  Wait's  Pr.  184. 

347.  Is  it  error  for  the  court  to  permit  the  jury,  when  they  retire 
for  deliberation,  to  take  with  them  documents  and  papers  read  on 
the  trial? 

It  is  not ;  and  though  they  have  no  right  to  do  so,  without 
permission,  it  seems  that  even  their  doing  so  would  not  affect 
the  verdict.  Nor  will  a  verdict  be  set  aside  on  account  of  the 
jury  having  taken  with  them  a  paper  not  given  in  evidence,  i£  it 
is  perfectly  clear  that  it  did  not  influence  their  verdict.  2  Till. 
&  Pr.  487 ;  Baylies'  Trial  Pr.  241 ;  3  Wait's  Pr.  184. 

348.  In  what  cases  may  the  judge  direct  the  jury  to  find  a  ver- 
dict in  accordance  with  his  views  of  the  evidence  ? 

He  may  so  direct  the  jury,  where  the  undisputed  evidence 
is  all  one  way,  or  where  there  is  such  a  preponderance  of  evi- 
dence one  side  that  a  verdict  to  the  contrary  would  be  set  aside 
as  against  evidence.  But  unless  the  evidence  is  thus  conclusive, 
the  judge  is  not  at  liberty  to  give  the  jury  a  positive  direction  as 
to  their  verdict.     Baylies'  Trial  Pr.  228,  229. 
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349.  is  a  judge  at  liberty  to  Jceep  a  Jury  together  until  they 
shall  agree  upon  a  verdict  ? 

No ;  but  he  may  detain  them  for  so  long  a  time  as  in  his 
judgment  there  is  any  reasonable  prospect  of  their  agreeing.  He 
has  no  right  to  threaten  or  intimidate  them  in  order  to  affect 
their  deliberations.     Baylies'  Trial  Pr.  244. 

350.  May  the  jury  decide  upon  a  verdict  hy  lot  ? 

No ;  they  are  not  at  liberty  to  adopt  any  mode  of  deciding 
upon  their  verdict,  which  avoids  or  abridges  the  exercise  of  their 
individual  judgment.  2  Till.  &  S.  Pr.  488  ;  3  Wait's  Pr.  185, 
186. 

351.  What    is   the  distinction    between    a   ^'■general"   and   a 
"special"  verdict? 

A  general  verdict  is  that  by  which  the  jury  pronounce  gen- 
erally upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaint- 
iff or  defendant.  A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  court  to  determine  which  party 
is  entitled  to  judgment.  Code  of  Civil  Pro.,,  §  1186 ;  3  Wait's 
Pr.  195. 

352.  What  is  a  sealed  verdict? 

If  the  jury  are  unable  to  agree  upon  their  verdict  by  the 
time  the  court  adjourns,  it  is  usual  for  the  judge  to  direct  the  jury 
to  render  a  sealed  verdict.  Where  this  is  done,  the  jury  agree 
upon  their  verdict,  reduce  it  to  writing,  seal  it  up  with  care,  and 
deliver  it  to  the  officer  in  charge  of  them,  after  which  they  may 
separate  without  waiting  for  the  re-opening  of  court.  1  Burr. 
Pr.  242 ,  2  Till.  &  S.  Pr.  491 ;  3  Wait's  Pr.  192. 

353.  is  a  sealed  verdict  more  bitiding  upon  the  jurors  than  an 
oral  one  ? 

It  is  not.  Any  of  the  jurors  may  change  their  minds  before 
it  is  entered,  and  a  single  dissent  nullifies  it.  And  such  a  ver- 
dict, like  an  oral  one,  is  of  no  force  until  received  and  entered 
by  the  court.     2  Till.  &  S.  Pr.  492 ;  3  Wait's  Pr.  192. 

354.  How  must  the  verdict  be  delivered  ? 

It  must  be  delivered  in  open  court  by  the  foreman  of  the 
jury,  in  their  presence  ;  and  this  rule  applies  to  a  sealed  verdict, 
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as  well  as  aa  oral  one.  Upon  the  announcement  of  the  verdict 
by  the  foreman,  any  of  the  jury  may  dissent,  and  it  is  then  no 
verdict.     2  Till.  &  S.  Pr  492  ;  3  Wait's  Pr.  192. 

355.  By  whom  and  how  is  the  verdict  entered  ? 

It  is  the  duty  of  the  clerk  to  enter  the  verdict  on  the 
minutes  of  the  court,  together  with  any  special  findings  of  fact, 
and  he  reads  it,  as  recorded,  to  the  jury,  calling  upon  them  to 
hearken  to  their  verdict  as  recorded  by  the  court,  and  adding, 
"and  so  say  you  all."  This  is  the  last  opportunity  for  jurors 
to  dissent.     Baylies'  Trial  Pr.  245. 

356.  When  may  the  judge  direct  a  verdict  Biihject  to  the  opinion 
of  the  court  ? 

The  judge  may  direct  such  verdict,  when,  upon  a  trial,  the 
ease  presents  only  questions  of  law.  Code  of  Civil  Pro.,  §  1185  ; 
Baylies'  Trial  Pr.  232. 

357.  Where  should  a  motion  for  judgrtient  on  such  verdict  he 
made  ? 

It  should  be  made  at  the  General  Term.  Code  of  Civil 
Pro.,  §  1234. 

358.  Is  such  a  verdict  necessarily  conclusive  and  final  until  re- 
viewed at  the  Creneral  Term  f 

It  is  not.  The  judge  holding  the  trial  term  may  set  aside 
the  verdict  at  the  same  term,  and  direct  judgment  to  be  entered 
for  either  party  with  like  effect  and  in  like  manner  as  if  such  a 
direction  had  been  given  at  the  trial.  Code  of  Civil  Pro.,  § 
1185. 

359.  Where  double,  treble  or  other  increased  damages  are  given 
by  statute,  is  it  the  province  of  the  jury  to  increase  the  damages  at 
the  statutory  rate  and  render  their  verdi(ftfor  the  full  amount? 

It  is  not.  Single  damages  only  are  to  be  found  by  the  jury, 
except  where  the  statute  prescribes  a  different  rule,  and  the  sum 
so  found  must  be  increased  by  the  court  and  judgment  rendered 
accordingly.     Code  of  Civil  Pro.,  §  1184. 

360.  In  what  actions  are  treble  damages  recoverable? 

In  an  action  for  the  wrongful  cutting,  etc.,  of  trees ;  in  an 
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action  for  forcible  entry  and  detainer ;  in  an  action  for  suing, 
etc.,  in  the  name  of  another ;  and  in  an  action  to  recover  back 
illegal  fees,  etc.     Code  of  Civil  Pro.,  §§  1668,  1669, 1901,  3282. 

361.  Where  the  issues  in  an  action  have  been  referred,  is  it  nec- 
essary that  the  referee  should  be  sworn  f 

He  must  take  the  oath  prescribed  by  statute  before  proceed- 
ing to  hear  testimony,  unless  the  oath  is  waived.  But  he  may 
adjourn  the  cause,  dismiss  the  complaint  for  insufficiency,  order 
judgment  on  the  pleadings,  or  do  any  other  similar  act  without 
being  sworn  so  long  as  no  witnesses  are  called  and  no  docu- 
mentary evidence  is  offered.  Code  of  Civil  Pro.,  §  1016 ;  Bay- 
lies' Trial  Pr.  263. 

362.  State  the  substance  of  a  referee's  oath. 

He  is  sworn  faithfully  and  fairly  to  try  the  issues,  or  to  de- 
termine the  questions  referred  to  him,  as  the  case  requires,  and 
to  make  a  just  and  true  report  according  to  the  best  of  his  un- 
derstanding.    Code  of  Civil  Pro.,  §  1016. 

363.  What  are  the  general  powers  of  a  referee  upon  a  trial? 
The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 

law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the  papers  to  be  furnished  thereupon  are  the  same, 
and  are  furnished  in  like  manner,  as  where  the  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  power  as  the  court,  to  grant  adjournments,  to  preserve 
order,  and  punish  the  violation  thereof.  Upon  the  trial  of  an 
issue  of  fact,  the  referee  exereises  also  the  same  power  as  the 
court,  to  allow  amendments  to  the  summons,  or  to  the  pleadings  ; 
to  compel  the  attendance  of  a  witness  by  attachment ;  and  to  pun- 
ish a  witness  for  a  contempt  of  court,  for  non-attendance,  or  re- 
fusal to  be  sworn,  or  to  testify.  Upon  the  trial  of  an  issue  of 
law,  the  referee  exercises  the  same  power  as  the  court,  to  permit 
a  party  in  fault  to  plead  anew  or  amend ;  to  direct  the  action  to 
be  divided  into  two  or  more  actions ;  to  award  costs,  and  other- 
wise to  dispose  of  any  question,  arising  upon  the  decision  of  the 
issue  referred  to  him.  The  powers  so  conferred  are  exercised  in 
like  manner,  and  upon  like  terms,  as  similar  powers  are  exer- 
cised by  the  court,  upon  a  trial.  Code  of  Civil  Pro.,  §  1018. 
25 
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364.  In  what  manner  is  the  attendance  of  witnesses  compelled 
upon  the  trial  of  the  issues  of  an  action  before  a  referee  f 

A  witness  may  be  subpcenaed  to  appear  and  testify  before  a 
referee,  and  in  a  proper  case  to  bring  with  him  a  book,  document 
or  other  paper,  as  upon  a  trial  by  the  court.  Code  of  Civil  Pro., 
§  1017  ,  see  3  Wait's  Pr.  278. 

365.  Can  a  rejeree  le  sworn  as  a  witness  in  any  proceeding  had 
lefore  him  ? 

No ;  even  though  he  has  one  or  more  co-referees.  And  it  is 
the  duty  of  referees  to  keep  as  free  from  outside  influence,  or 
the  influence  of  the  parties,  as  jurors.     2  Till.  &  S.  Pr.,  529. 

366.  Can  a  referee   in  any    case    delegate  his  authority  to  an- 
other? 

He  cannot  try  a  cause  by  deputy,  nor  when  appointed  ta 
make  a  sale,  can  he  empower  another  person  to  perform  the  duty. 
He  may,  however,  employ  another  person  to  perform  a  mere  me- 
chanical operation,  and  he  may  employ  an  auctioneer  or  agent  to 
effect  a  sale,  reserving  to  himself  the  exercise  of  a  suitable  dis- 
cretion.    2  Till.  &  S.  Pr.  529. 

367.  Where  more  than  one  referee  is  appointed,  how  far  is  it  nee- 
cessary  that  all  should  act  together  f 

Where  the  reference  is  to  more  than  one  referee,  all  must 
meet  together,  and  hear  all  the  allegations  and  proofs  of  the  par- 
ties ;  but  a  majority  may  appoint  a  time  and  place  for  the  trial,  de- 
cide any  question  which  arises  upon  the  trial,  sign  a  report,  or 
settle  a  case.  Either  of  them  may  administer  an  oath  to  a  witness  ; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day.  Code  of 
Civil  Pro.,  §  1026. 

368.  At  what  time  and  in  what  manner  must  the  court  make 
known  its  determination  of  issues  tried  before  it  ? 

Where  the  trial  is  by  the  court,  its  determination  of  the  issues 
tried  before  it  is  made  known  by  what  is  termed  a  "decision," 
which  must  be  in  writing,  and  must  be  filed  in  the  clerk's  office 
within  twenty  days  after  the  final  adjournment  of  the  term  at 
which  the  issues  were  tried.     Code  of  Civil  Pro.,  §1010. 
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369.  At  what  time  and  in  what  manner  must  a  referee  make 
known  his  determination  of  issues  tried  before  him  ? 

Where  an  issue  of  law  or  an  issue  of  fact  has  been  tried  before 
a  referee,  his  determination  thereof  is  made  known  by  what  is 
termed  a  "  report,"  which  must  be  in  writing,  and  must  either 
be  filed  with  the  clerk  or  delivered  to  the  attorney  for  one  of  the 
parties  within  sixty  days  from  the  time  when  the  cause  was 
was  finally  submitted.     Code  of  Civil  Pro.,  §  1019. 

370-  What  is  the  remedy  of  the  parties  where  the  decision  of  the 
court  is  not  filed  within  the  time  limited  hy  statute  ? 

Either  party  may  move  at  special  term  for  anew  trial  upon 
the  ground  that  the  decision  has  not  been  filed  within  the  time 
limited.     Code  of  Civil  Pro.,  §  1010. 

371.  What  is  the  remedy  of  a  party  where  the  report  of  a  ref- 
eree is  not  filed  or  delivered  within  the  time  limited  hy  statute  ? 

At  any  time  after  the  expiration  of  the  statutory  time,  if 
before  the  report  is  filed  or  delivered,  either  party  to  the  action 
may  serve  upon  the  attorney  for  the  adverse  party  a  notice  that 
he  elects  to  end  the  reference  and  may  then  proceed  as  if  a  refer- 
ence had  not  been    directed.     Code  of  Civil  Pro.,  §  1019. 

373.  At  what  stage  of  the  trial  before  the  court  or  a  referee  may 
the  attorneys  for  the  several  parties  submit  ivritten  statements  of  the 
facts  they  deem  established  and  of  the  rulings  they  desire  made 
upon  questions  of  law  ? 

The  request  for  findings  upon  these  questions  may  be  made 
at  any  time  before  the  cause  is  finally  submitted  to  the  court  or 
referee,  or  within  such  time  afterwards,  before  the  decision  or 
report  is  filed,  as  the  court  or  referee  allows.  Code  of  Civil  Pro., 
§  1023. 

373.  What  should  be  contained  in  the  decision  of  the  court  or 
the  report  of  a  referee  upon  the  trial  of  a  demurrer  ? 

The  decision  or  report  should  direct  the  final  or  interlocutory 
judgment  to  be  entered ;  and  when  it  directs  an  interlocutory  judg- 
ment with  leave  to   the  party  in  fault  to  plead  anew  or  amend,  or 
permitting  the  action  to  be  divided  into  two  or  more  actions,  and  _ 
no  other  issue  remains  to  be  disposed  of,  it  may  also  direct  the  final 
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judgment  to  be  entered  in  case  the  party  in  fault  fails  to  comply 
with  any  of  the  directions  given  or  terms  imposed.  Code  of 
Civil  Pro.,  §  1021. 

ST i.  What  should  be  comprised  in  a  decision  or  report  upon  the 
trial  of  the  whole  issue  of  fact  ? 

The  decision  of  the  court  or  report  of  the  referee  must  state 
separately  the  facts  found  and  the  conclusions  of  law  ;  must  di- 
rect the  judgment  to  be  entered  thereupon  ;  and  if  the  action  is 
one  in  which  the  costs  are  discretionary,  must  award  or  deny 
costs  ;  and  if  it  awards  costs,  must  designate  the  party  to  whom 
costs  to  be  taxed,  are  awarded.     Code  of  Civil  Pro.,  §  1022. 

375.  In  what  eases  may  findings  of  fact   he  omitted  from  the 
report  or  decision  f 

They  may  be  omitted  where  the  complaint  is  dismissed  on 
the  trial  upon  the  plaintiff's  own  proofs,  or  where  judgment  is 
ordered  for  the  plaintiff  on  the  pleadings.    Baylies'  Trial  Pr.  281. 

376.  What  is  an  exception  and  why  is  it  so  called  ? 

Am  exception  IS  a  formal  objection  to  the  decision  of  the 
court  upon  a  question  of  law,  and  is  so  called,  in  order  to  distin- 
guish it  from  a  common  objection,  which  is  made  for  the  purpose 
of  raising  a  question  for  the  court  to  decide  upon  the  spot,  rath- 
er than  to  procure  a  review  of  such  decision.  2  Till  &  S.  Pr. 
499  ;  1  Burr.  Pr.  239,  240. 

377.  Can  an  exception  he  taken  to  a  verdict? 

No  ;  for  exceptions  do  not  lie  to  errors  of  the  jury.  2  Till. 
&  S.  Pr.  500. 

378.  What  rulings  may  he  excepted  to? 

An  exception  may  be  taken  to  the  rulings  of  a  court  or  of 
a  referee  upon  a  question  of  law  arising  upon  the  trial  of  an 
issue  of  fact,  including  a  refusal  by  the  court  or  referee  to  make 
any  findings  whatever  upon  a  question  of  fact,  where  a  request 
to  find  thereupon  has  been  seasonably  made  by  either  party,  and 
including  also  a  finding  without  any  evidence  tending  to  sustain 
it.  An  exception  may  'also  be  taken  to  the  determination  of  a 
.  challenge  to  a  juror,  whether  it  is  upon  a  question  of  law  or  fact. 
Code  of  Civil  Pro.,  §§  992,  994, 1180. 
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379.  In  what  cases  may  an  exception  he  taken  to  a  ruling  upon 
a  question  of  fact  f 

The  only  case  in  which  a  ruling  upon  a  question  of  fact  may 
be  excepted  to  is  where  it  is  embraced  in  the  detei-mination  of  a 
challenge  to  a  juror.     Code  of  Civil  Pro.,  §  992,  1180. 

380.  What  exceptions  must  be  tahen  when  the  ruling  is  made  ? 
All  exceptions  must  be  taken  when  the  ruling  is  made,  ex- 
cept an  exception  to  the  charge  to  the  jury  upon  a  jury  trial,  or 
an  exceptiori,  to  a  ruling  upon  a  question  of  law  made  by  the 
court  or  referee  after  the  cause  was  finally  submitted.  Code  of 
Civil  Pro.,  §§  994,  995. 

381.  When  must  an  exception  to  a  charge  to  the  jury  he  taken  ? 
An  exception  to  the  charge  to  the  jury  must  be  taken  before 

the  jury  have  rendered  their  verdict.  Code  of  Civil  Pro., 
§  995. 

383.    When  may  an  exception  he  taken  to  a  ruling  made  hy  the 
court  or  referee  after  the  final  submission  of  the  cause  f 

It  may  be  taken  at  any  time  before  the  expiration  of  ten 
days  after  service  upon  the  attorney  for  the  exceptant  of  a  copy 
of  the  decision  of  the  court  or  the  report  of  the  referee,  and 
written  notice  of  the  entry  of  judgment  thereupon.  Code  of 
Civil  Pro.,  §  994. 

383.  How  are  such  exceptions  taken? 

They  are  taken  by  filing  a  notice  of  the  exception  in  the 
clerk's  office,  and  serving  a  copy  thereof  upon  the  attorney  for 
the  adverse  party.  Code  of  Civil  Pro.,  §  994;  Baylies'  Trial 
Pr.  296-299! 

384.  How  should  an  exception  he  taken  to  a  charge  to  the  jury? 
It  must  either  be  reduced  to  writing  by  the  exceptant  when  it 

is  taken,  or  entered  in  the  minutes.  It  must  plainly  point  out 
the  particular  thing  to  which  it  relates,  and  if  the  party  desires 
to  place  himself  in  position  to  review  several  distinct  proposi- 
tions contained  in  the'charge,  a  distinct  and  separate  exception 
should  be  taken  to  each.  Baylies'  Trial  Pr.  239-241 ;  3  Wait's 
Pr.  205. 
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385.  Is  an  objection  to  evidence  of  any  value  if  taken  after  the 
evidence  has  been  received? 

It  is  not.     Baylies'  Trial  Pr.  200 ;  3  Wait's  Pr.  204. 

386.  How  may  an  exception,  valid  when  taken,  be  afterward  ob- 
viated or  cured? 

By  subsequent  events  in  the  course  of  the  trial.  Thus,  an 
exception  to  the  admission  of  incompetent  evidence  is  cured  by 
the  subsequent  proof  of  the  same  state  of  facts  on  the  part  of 
the  exceptant ;  or  by  an  express  instruction  from  tlie  court  to 
disregard  such  evidence.  So,  the  erroneous  exclusion  of  evi- 
dence is  cured  by  its  subsequent  admission  at  any  stage  of  the 
trial.  2  Till.  &  S.  504 ;  Baylies'  Trial  Pr.  204 ;  3  Wait's  Pr. 
206. 

387.  Does  the  defendant,  by  cross-examination,  lose  the  benefit 
of  an  exception  duly  taken  ? 

He  does  not.  He  has  the  right  to  test  the  correctness  of 
testimony  after  exception.     3  Wait's  Pr.  207. 

388.  How  are  rulings  of  the  court  reviewed? 

A  ruling  of  the  court,  to  which  an  exception  is  taken,  can 
be  reviewed  only  upon  an  appeal  from  the  judgment  rendered 
upon  the  trial,  except  where  it  is  expressly  prescribed  bylaw 
that  a  motion  for  a  new  trial  may  be  made  thereon.  Code  of 
Civil  Pro.,  §  996. 

389.  When  and  upon  what  grounds  may  a  motion  for  a  new 
trial  be  made  upon  the  minutes  of  the  judge  presiding  at  the  trial? 

Where  a  jury  trial  has  been  had,  a  motion  to  set  aside  the 
verdict  and  to  grant  a  new  trial,  may  be  made  at  the  same  term 
upon  the  minutes  of  the  judge  presiding,  if,  in  the  exercise  of 
his  discretion,  he  consents  to  entertain  it.  The  motion  may  be 
based  upon  exceptions,  or  because  the  verdict  is  for  excessive  or 
insufficient  damages,  or  otherwise  contrary  to  the  evidence  or 
contrary  to  law.     Code  of  Civil  Pro.,  §  999. 

390.  How  should  this  motion  he  made  ? 

If  the  motion  is  made  at  the  close  of  the  trial  no  notice  is 
necessary.  If  the  motion  is  made  at  a  later  day  in  the  term  it 
may  be  necessary  to  give  UDti,ce  of  the  motion  or  to  obtain  an 
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order  to  show  cause  why  the  verdict  should  not  be  set  aside  and 
a,  new  trial  granted.  The  moving  party  should  state  the  grounds 
upon  which  the  motion  is  made,  and  the  grounds  of  the  motion 
should  be  made  a  part  of  the  record.     Baylies'  Trial  Pr.  496. 

391.  By  whom  and  at  what  time  may  an  order  he  made  directing 
that  exceptions  taken  upon  a  jury  trial  he  heard  in  the  first  instance 
at  the  Creneral  Term  ? 

The  order  may  be  made  by  the  judge  presiding  at  the  jury 
trial  at  any  tirae  during  the  same  term.  Code  of  Civil  Pro., 
§  1000. 

393.  In  what  cases  may  a  motion  for  a  new  trial  he  made  at 
Creneral  Term? 

Such  a  motion  may  be  made  where  the  decision  or  report 
rendered  upon  the  trial  of  an  issue  of  fact  by  the  court,  without 
a  jury,  or  by  a  referee  directs  an  interlocutory  judgment  to  be 
entered,  and  further  proceedings  must  be  taken  before  the  court, 
or  a  judge  thereof,  or  a  referee  before  a  final  judgment  can  be 
entered.  The  motion  must  be  based  upon  exceptions.  Code  of 
Civil  Pro.,  §  1001. 

393.  At  what  time  may  the  motion  he  made  ? 

It  may  be  made  after  the  entry  of  the  interlocutory  judg- 
ment and  before  the  commencement  of  the  hearing  directed 
therein.     Code  of  Civil  Pro.,  §  1001. 

394.  Where  would  you  move  for  a  new  trial  upon  the  ground  of 
surprise,  on  neivly  discovered  evidence  ? 

The  motion  must  be  made  at  the  special  term.  Code  of 
Civil  Pro.,  §  1002 ;  Baylies'  on  New  Trials  &  App.  520. 

395.  When  will  it  he  unnecessary  to  maJce  a  case  for  the  purpose 
of  moving  for  a  new  trial? 

It  is  not  necessary  to  make  a  case  for  the  purpose  of  moving 
for  a  new  trial  upon  the  minutes  of  the  judge  who  jDresided  at  a 
trial  by  a  jur}^  or  upon  an  allegation  of  irregularity  or  surprise. 
Code  of  Civil  Pro.,  §  998. 

396.  What  must  appear  to  justify  the  court  in  granting  a  new 
trial  on  the  ground  of  newly  discovered  evidence  ? 

It  must  appear  that  the  evidence  was  discovered  since  the 
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trial ;  that  it  is  material  to  the  issue,  and  goes  to  the  merits  of 
the  case,  and  not  merely  to  impeach  a  former  witness  ;  that  it  is 
not  merely  cumulative  ;  and  that  it  is  so  decisive  in  its  character 
that  there  is  a  reasonable  certainty  that  on  another  trial  it  would 
change  the  result.  Baylies'  on  New  Trials  &  App.  524,  525 ;  3 
Wait's  Pr.  416. 

397.  Upon  what  papers  should  a  motion  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence  he  based  ? 

It  should  be  based  upon  a  case  and  affidavits.  Baylies'  on 
New  Trials  &  App.  524. 

398.  Upon  what  ground  can  a  motion  for  a  new  trial  he  made 
upon  affidavits  alone  ? 

Only  on  the  ground  of  irregularity  or  surprise.  The  irreg- 
ularities must  be  such  as  cannot  be  objected  to  at  the  trial.  All 
questions  that  can  be  raised  there  must  be  and  will  be  reviewed 
only  upon  a  case  or  exceptions.  2  Till.  &  S.  Pr.  563  ;-3  Wait's 
Pr.  437. 

399.  Are  the  affidavits  of  jurors  admissible  in  any  case  for  the 
purpose  of  setting  aside  their  verdict  ? 

The  affidavits  of  jurors  are  not  admissible  to  impeach  their 
verdict  for  mistake  or  error  in  respect  to  the  merits  of  the  case, 
or  for  their  own  misconduct,  or  that  of  their  fellows.  But  such 
affidavits  are  admissible  to  show  that  a  mistake  was  made  by  the 
foreman,  in  delivering  the  verdict,  or  by  the  clerk  in  recording 
it ;  or  to  show  that  an  error  was  made  by  the  judge  in  Jiis  charge, 
or  to  prove  an  attempt  on  the  part  of  the  successful  party  to 
tamper  with  the  jury.  2 '  Till.  &  S.  Pr.  563 ;  3  Wait's  Pr.  487, 
438. 

400.  What  should  be  inserted  in  a  case  ? 

The  case  must  contain  so  much  of  the  evidence  and  other 
proceedings  upon  the  trial  as  is  material  to  the  questions  to  be 
raised,  and  also  the  exceptions  taken  by  the  party  making  the 
case.  The  facts  of  the  case,  together  with  the  rulings  on  the 
trial  should  be  stated  in  a  narrative  form  unless  a  proper  pres- 
entation of  any  particular  testimony  for  review  requires  that  it 
should  be  otherwise  stated.     Code  of  Civil  Pro.,  §  997 ;  Gen. 
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Rule  34  ;  Baylies'  on  New  Trials  &  App.  141-146 ;  3  Wait's  Pr. 
424-429 

401    Witliin  what  time  and  in  what  manner  may  amendments 
I'e  proposed  to  a  ease  or  exceptions  f 

'The  party  served  with  a  case  or  exceptions  may  within  tea 
days  thereafter  propose  amendments  thereto  by  serving  a  copy 
thereof  on  the  moving  party.     Rule  32  ;  3  Wait's  Pr.  430. 

402.  In  what  manner  is  the  case  to  he  settled? 

Within  four  days  after  service  of  the  amendments,  the  mov- 
ing party  may  serve  on  his  opponent  a  notice  that  the  papers 
will  be  submitted  for  settlement  to  the  judge  or  referee  before 
whom  the  case  was  tried,  at  a  time  and  place  to  be  snecified  in 
the  notice,  such  time  to  be  not  less  than  four  nor  more  than 
twenty  days  after  service  thereof.  If  no  amendments  are  served, 
or  no  notice  of  settlement  given,  within  the  time  prescribed,  the 
case  is  deemed  to  be  settled,  in  the  former  case,  as  proposed,  and 
in  the  latter  case,  with  the  amendments  as  served.  2  Till  &  S. 
Pr.  566 ;  3  Wait's  Pr.  431 ;  Baylies'  Trial  Pr.  494. 

403.  What  is  an  inquest? 

An  inquest  is  a  proceeding  by  which  a  cause  is  taken  up 
out  of  its  regular  order  by  the  plaintiff,  and  a  trial  had,  in  which 
no  affirmative  defense  is  permitted.    2  Till.  &  S.  Pr.  448. 

404.  At  what  time  may  an  inquest  he  taken  ? 

An  inquest  may  be  taken  at  the  opening  of  the  court,  on 
any  day  after  the  first  day  of  the  court ;  and  it  may  be  taken  on 
the  first  day  of  the  court  where  the  cause  is  regularly  called  on 
the  calendar  on  that  day.  An  inquest  cannot  be  taken  after  the 
trial  of  a  litigated  cause  has  been  commenced,  nor  after  the  jury 
has  been  discharged  for  the  circuit.  3  Wait's  Pr.  56  ;  Baylies' 
Trial  Pr.  151. 

404.  May  the  defendant  in  an  action  take  an  inquest  ? 

No.  The  plaintiff  only  can  take  an  inquest,  even  though 
the  action  has  assumed  such  a  shape  that  the  defendant  has  the 
affirmative  of  the  issue,  and  the  most  interest  in  the  prosecution 
of  the  suit.     2  Till.  &  S.  Pr.  449  ;  3  Wait's  Pr.  55. 


394  Practice. 

405.  In  what  cases  may  an  inquest  he  taken  against  a  portion 
only  of  the  defendants  ? 

An  inquest  may  be  taken  against  a  part  of  the  defendants 
wJien  all  are  served  with  notice  of  trial  and  inquest,  if  the  action 
is  severable,  as  in  the  case  of  separate  parties  to  a  bill  or  note, 
sued  together.  And  where  some  of  the  defendants  fail  to  an- 
swer, an  inquest  may  be  taken  against  the  rest.  2  Till.  &  S. 
Pr.  449  ;  3  Wait's  Pr.  55. 

406.  What  rights  has  the  defendant,  if  any,  on  an  inquest  ? 
The  defendant  has  a  right,  to  appear  on  the  inquest  and  ob- 
ject to  the  plaintiff's  evidence,  except  to  the  judge's  ruling,  and 
cross-examine  the  plaintiff's  witnesses ;  but  he  cannot  prove  the 
defense  by  them,  or  examine  them  on  his  own  behalf.  3  Wait's 
Pr.  57 ;  Baylies'  Trial  Pr.  151. 

407.  How  may  the  defendant  prevent  an  inquest  from  being 
taken ? 

In  order  to  prevent  an  inquest  from  being  taken,  it  is  neces- 
sary for  the  defendant  to  make,  file  and  serve  an  affidavit  of  mer- 
its, or  serve  a  verified  answer.  An  inquest  for  want  of  an  affi- 
davit of  merits  cannot  be  taken  where  the  answer  is  verified. 
Code  of  Civil  Pro.,  §  980. 

408.  By  whom  should  the  affidavit  of  merits  he  made  f 
Generally,  it  should  be  made  by  the  defendant  himself,  but, 

under  certain  circumstances,  it  may  be  made  by  his  attorney  or 
counsel,  or  his  agent  or  attorney  in  fact,  who  is  specially  em- 
ployed to  defend  the  suit.  Tn  either  case  the  attorney  or  agent 
who  makes  the  affidavit  must  show  an  adequate  excuse  for  its 
not  being  made  by  the  party,  such  as  absence  beyond  seas,  or 
from  the  State,  which  is  usually  deemed,  sufficient.  3  Wait's 
Pr.  46. 

409.  If  there  are  several  defendants,  is  it  necessary  that  they 
should  all  swear  to  merits  ? 

It  is,  or  otherwise  an  inquest  may  be  taken  against  those 
who  do  not,  if  it  is  a  case  in  which  separate  trials  may  be  had, 
unless  they  have  a  common  ground  of  defense,  in  which  case 
one  of  them  may  make  the  affidavit,  stating  that  fact,  and  it  will 
suffice  for  all.     2  Till.  &  S.  Pr.  444. 
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411.  What  must  the  affidavit  of  merits  contain  in  substance  f 

It  must  allege  that  the  defendant  has  fully  and  fairly  stated 
the  case  to  his  counsel,  giving  the  name  and  residence  of  such 
counsel,  and  that  he  has  a  good  and  substantial  defense  on  the 
merits  thereof,  as  he  is  advised  by  his  said  counsel,  after  sucli 
statement  made  as  aforesaid,  and  verily  believes  to  be  true.  3 
Wait's  Pr.  4T. 

412.  What  is  the  rule  as  to  the  filing  and  service  of  the  affidavit 
of  merits  ? 

The  affidavit  must  be  filed,  and  a  copy  with  a  notice  of  the 
filing  of  the  original  served  on  the  plaintiff's  attorney,  before  the 
first  day  of  the  circuit,  or  at  least  before  'an  inquest  is  actually 
taken.     3  Wait's  Pr,  60. 

413.  Will  the  plaintiff  I) e  allowed  to  dispute  the  truth  of  the 
affidavit  of  merits,  in  order  to  sustain  his  right  to  an  inquest  ? 

As  a  general  rule  he  will  not ;  but  if  the  affidavit  is  made 
by  some  one  else  than  the  defendant,  he  may  show  that  the  ex- 
cuse assigned  for  its  being  so-  made  was  untrue.  2  Till.  &  S. 
Pr.  447. 

414.  Wlien  is  the  proper  time  for  the  affidavit  to  he  made  ? 

It  may  not  be  made  before  the  complaint  has  been  served  or 
filed,  or  at  least  read  by  the  defendant,  for  it  is  impossible  that 
the  defendant  should  know  that  he  has  a  good  defense,  unless  he 
knows  the  nature  of  the  claim  made  against  him.  It  may  be 
made  at  any  subsequent  time  prior  to  the  time  at  which  it  is  to 
be  filed  and  served.     2  Till.  &  S.  Pr.  443. 

415.  What  is  the  right  of  a  party  where  the  other  fails  to  ap- 
pear  when  the  cause  is  reached  for  trial  P 

Either  party  who  has  served  a  notice  of  trial  may  bring  the 
issue  to  trial,  and  in  the  absence  of  the  adverse  party,  unless  the 
judge  holding  the  term  for  good  cause  otherwise  directs,  may 
proceed  with  the  cause  and  take  a  dismissal  of  the  complaint,  or 
a  verdict,  decision,  or  judgment  as  the  case  requires.  Code  of 
Civil  Pro.,  §  980. 

416.  In  general,  what  is  the  form  of  proceeding,  in  the  trial  of 
the  cause  after  a  default? 

If  a  jury  is  impaneled,  the  proceedings  are  similar  to  those 
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upon  ordinary  trials  by  jury,  except  that  they  are  carried  on  by 
one  party  only.  If  there  is  no  jury  the  proceedings  are,  to  the 
same  extent,  similar  to  those  upon  an  ordinary  trial  of  a  question 
of  fact  by  the  court,  and  the  decision  must  be  rendered  in  like 
manner.  2  Till.  &  S.  Pr.  451 ;  3  Wait's  Pr.  63  ;  Baylies'  Trial 
Pr.  158. 

417.  Upon  what  ground  may  an  application  he  hasedfor  setting 
aside  an  inquest  or  default  ? 

An  application  of  this  nature  is  based  either  upon  the 
ground  of  irregularity  or  of  favor.  As  a  general  rule,  the  court 
will  not  relieve  against  a  default,  on  the  motion  of  any  one  not 
an  actual  party  to  the  action  and  prejudiced  by  the  default. 
And  an  inquest  will  not  be  set  aside  where  the  defendant  ap- 
peared, cross-examined  witnesses,  and  made  a  case.  2  Till.  &  S. 
Pr.  568. 

418.  If,  when  the  cause  is  called  at  the  circuit,  either  party  is 
unprepared  to  proceed  with  the  trial,  on  account  of  the  absence 
or  sudden  sickness  of  a  material  witness,  what  should  he  done  f 

In  such  cases  the  party  so  unprepared  should  make  applica- 
tion to  the  judge  for  a  postponement  of  the  trial  to  a  subsequent 
day  or  term.     1  Burr.  Pr.  231,  232  ;  3  Wait's  Pr.  64. 

419.  Suppose  that  a  party,  while  on  his  way  to  the  trial,  is  ar- 
rested, is  this  sufficient  reason  for  a  postponement  ? 

It  is  ;  even  when  he  is  not  a  material  witness,  but  not  with- 
out the  payment  of  costs.  3  Till.  &  S.  Pr.  453  ;  3  Wait's  Pr. 
69. 

420.  is  the  ahsence  of  counsel  for  a  party  good  ground  for  post- 
ponement 

The  unavoidable  absence  of  all  the  counsel  for  a  party  is 
good  ground  for  a  postponement,  but  the  absence  of  a  part  of  the 
counsel  engaged  is  not.  In  general  the  absence  of  counsel, 
in  order  to  justify  a  postponement  to  another  term,  must  be 
caused  by  sickness,  or  some  equally  imperative  necessity,  and  not 
merely  by  engagements  in  another  court,  though  such  engage- 
ments are  usually  received  as  an  excuse  for  a  few  days'  delay. 
2  Till.  &  S.  Pr.  453  ;  3  Wait's  Pr.  68. 
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431.   When  may  the  application  for  a  postponement  he  made? 
It  may  be  made  to  the  judge  at  the  circuit,  and   without 
notice  to  the  adverse  party.     1  Burr.  Pr.  232,  423 ;  3  Wait's  Pr. 
69. 

42!<J.  By  whom  must  the  affidavit  be  sworn  to,  upon  which  the 
motion  for  a  postponement  is  based  ? 

In  general,  it  must  be  sworn  to  by  one  of  the  parties  ask- 
ing the  postponement,  but  if  none  of  them  are  within  reach  it 
may  be  made  by  their  attorney,  or  by  the  managing  clerk  of  the 
attorney,  upon  his  stating  in  the  affidavit  that  he  has  the  man- 
agement of  the  cause,  and  is  particulai-ly  acquainted  with  its  cir- 
cumstances, but  not  otherwise.  2  Till.  &  S.  Pr.  453,  454 ;  B 
Wait's  Pr.  71 ;  Baylies'  Trial,  Pr.  155. 

423.  In  case  the  application  for  a  postponement  is  made  on 
account  of  the  absence  of  a  witness,  what  is  required  to  be  shown  in 
the  affidavit  ? 

1.  That  the  witness  is  really  material ;  2.  That  the  applicant 
has  been  guilty  of  no  neglect  in  securing  his  attendance  ;  and  3. 
That  the  witness  can  probably  be  had  at  the  time  to  which  the 
trial  is  deferred.     2  Till.  &  S.  Pr.  454 ;  3  Wait's  Pr.  69. 

424.  Upon  what  grounds  may  an  application  for^  postponement 
he  successfully  resisted  ? 

It  may  be  so  resisted  on  the  ground  of  defects  in  the  moving 
papers,  or  by  showing  that  their  statements  are  untrue,  or  by 
raising  a  suspicion  as  to  the  good  faith  of  the  application,  or 
showing  in  any  other  way  that  the  case  is  not  a  proper  one  for 
granting  a  postponement.    2  Till.  &  S.  Pr.  455  ;  3  Wait's  Pr.  72. 

425.  If  the  motion  for  a  postponement  is  denied  by  the  judge, 
upon  insufficient  reason,  and  the  applicant  is  prejudiced  thereby, 
what  remedy  has  the  latter  ? 

A  defendant  whose  application  for  postponement  has  been 
denied  may  either  withdraw  from  the  trial  and  allow  an  inquest 
and  afterward  move  at  special  term  to  set  the  inquest  aside,  or 
he  may  except  to  the  decision,  proceed  with  the  trial,  and  after- 
ward upon  a  case  containing  the  affidavit  used  on  the  motion 
and  his  exception  to  the  decision,  move  for  a  new'trial  at  special 
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term,  or  he  may  present  the  question  for  review  on  appeal  from 
the  judgment.  But  he  cannot  appeal  to  the  general  term  from 
the  order  denying  the  postponement.     Baylies'  Trial  Pr.  158. 

436.    What  condition  is  usually/  imposed  by  the  court,  on  grant- 
ing the  motion  for  a  postponement  ? 

It  is  usual,  on  granting  the  motion,  to  impose  as  a  condition, 
the  payment  of  costs.  And  in  some  extreme  cases,  other  terms 
have  also  been  imposed.  Thus,  where  the  defendant  was  in  fail- 
ing health,  he  was  required  to  stipulate  that  the  action  should 
not  abate  in  case  of  his  death,  and  this  stipulation  was  enforced. 
1  Burr.  Pr.  423;  2  Till.  &  S.  Pr.  456 ;  Baylies'  Trial  Pr.  167; 
3  Wait's  Pr.  75. 

427.  WJiat  are  costs,  and  what  does  the  term  include,  as  used  in 
the  Code? 

Costs,  under  the  Code,  are  the  sums  allowed  to  a  party  to 
an  action  as  an  indemnity  for  his  expenses  in  the  action  ;  and  the 
term  generally  includes  disbursements  of  all  kinds  in  the  action, 
and  not  merely  those  fixed  sums  which  are  allowed  as  a  compen- 
sation for  the  labor  of  the  party  or  his  attorney.  3  Wait's  Pr. 
454. 

428.  Upon  what  is  the  right  of  a  party  to  costs  dependent? 
This  right  is  wholly  dependent  upon  the  statute  in  force  at 

the  time  of  the  decision  under  which  costs  are  claimed;  and  a 
party  acquires  no  vested  right  to  final  costs  during  the  pendency 
of  the  action.  Final  costs  are  regulated,  however,  by  the  statute 
in  force  when  the  verdict  is  rendered.  2  Till.  &  S.  Pr.  581 ;  3 
Wait's  Pr.  456 ;  Baylies'  Trial  Pr.  365,  356. 

429.  What  is  the  distinction  to  be  observed  between  final  and 
interlocutory  costs  ? 

Interlocutory  costs  are  those  which  are  allowed  on  special 
motion,  on  which  an  order  is  granted  which  decides  some  inter- 
vening matter  relating  to  the  cause,  but  not  the  cause  itself.  All 
other  costs  are  final  costs,  to  be  collected  under  and  with  the 
judgment  in  the  action.     2  Till.  &  S.  Pr.  582 ;  3  Wait's  Pr.  456. 

430.  What  is  the  rule  as  to  costs  in  actions  in  which  the  title  of 
land  is  in  question  ? 

The  plaihtiff  is  entitled  to  costs  of  course  upon  the  render- 
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ing  of  a  final  judgment  in  his  favor  in  an  action  in  whicli  a  claim 
of  title  to  real  property  arises  upon  the  pleadings  or  is  certified  to 
have  come  in  question  upon  the  trial;  and  the  defendant  in  such 
case  is  entitled  to  costs  of  course  upon  the  rendering  of  final 
judgment  unless  the  plaintiff  is  entitled  to  costs.  Code  of  Civil 
Pro.,  §§  3238,  3229. 

431.  What  is  the  onlt/ competent  evidence  before  the  taxing  offi- 
cer that  the  title  to  real  property  came  in  question  upon  the  trial  of 
an  action  ? 

The  certificate  of  the  judge  or  referee  before  whom  the  trial 
was  had.     Code  of  Civil  Pro.,  §  3248. 

432  Which  party  will  he  allowed  costs  as  of  course,  in  an  action 
for  the  possession  of  personal  property  f 

The  successful  party.  Code  of  Civil  Pro.,  §§  3228,  3229  ; 
Baylies'  Trial  Pr.  360 ;  3  Wait's  Pr.  463. 

433.  What  is  the  limit  of  the  costs  recoverable  by  the  plaintiff  in 
an  action  to  recover  a  chattel  f 

If  the  value  of  the  chattel,  or  of  all  the  chattels  recovered 
by  the  plaintiff,  as  fixed,  together  with  the  damages  awarded  to 
him,  is  less  than  $50,  the  amount  of  his  costs  cannot  exceed  the 
amount  of  the  value  and  the  damages.  Code  of  Civil  Pro.; 
§  8228. 

434.  In  an  action  for  assault  and  battery,  false  imprisonment, 
malicious  prosecution,  libel,  slander,  crim.  con.,  or  seduction,  what 
is  the  rule  as  to  costs  ? 

They  are  allowed,  as  of  course,  to  the  successful  party.  But 
if  the  plaintiff  in  any  such  action  recovers  less  than  $50  damages, 
he  can  recover  no  more  costs  than  damages.  Code  of  Civil  Pro., 
§§  3228,  3229;  Baylies'  Trial  Pr.  361;  3  Wait's  Pr.  464. 

435.  In  an  action  for  the  recovery  of  money  only,  in  which  the 
plaintiff  claims  more  than  f  50,  but  recovers  less,  will  he  he  entitled 
to  costs? 

No.  In  such  case  he  must  pay  costs,  as  a  matter  of  course, 
and  he  cannot  recover  even  his  disbursements.  And  the  fact 
that  the  plaintiff  extinguishes  a  counter-claim  exceeding  |o0 
does  not  entitle  him  to  costs,  if  he  does  not  recover  $50  clear. 
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2  Till.  &  S.  Pr.  591 ;  Code  of  Civil  Pro.,  §  3228 ;  3  Wait's  Pr. 
467. 

436.  If  several  actions  are  brought  in  the  supreme  court  on  a 
single  written  instrument,  for  the  same  cause  of  action,  against 
several  parties  who  might  have  been  joined  as  defendants  in  one  ac- 

'  tion,  can  the  plaintiff,  when  entitled  to  costs  at  all,  recover  full 
costs  in  all  the  actions  f 

No.  He  can  recover  full  costs  in  one  action  only,  to  be  se- 
lected by  him ;  and  in  the  other  actions  he  can  recover  only  his 
disbursements.     Code  of  Civil  Pro.,  §  3231. 

437.  Would  this  rule  apply  if  the  actions  were  brought  in  a 
court  of  limited  local  jurisdiction  ? 

It  would  not.     Code  of  Civil  Pro.,  §  3231. 

438.  An  action  was  commenced  for  the  possession  of  personal 
property  of  the  value  of  1200;  the  plaintiff  had  a  verdict  for  part 
of  the  property,  and  the  defendant  for  what  remained,  who  should 
pay  the  costs  ? 

Each  party  should  pay  costs  to  the  other.  So  where  there 
are  several  distinct  causes  of  action  stated  in  the  complaint,  on 
some  of  which  the  plaintiff,  and  on  the  others  the  defendant  suc- 
ceeds, each  party  is  entitled  to  costs,  if  the  action  is  one  in  which 
costs  are  a  matter  of  right.  2  Till.  &  S.  Pr.  592  ;  Code  of  Civil 
Pro.,  §  3234 ;  Baylies'  Trial  Pr.  369 ;  Ackerman  v.  DeLude,  36 
Hun,  44. 

439.  Suppose  an  action  for  false  imprisonment  is  brouyht 
■against  a  party,  his  attorney,  and  the  sheriff,  and  each  of  the  de- 
fendants answers  separately,  and  the  plaintiff  recovers  judgment 
against  one  defendant  only,'  are  the  other  defendants  entitled  to 
costs  of  course  ? 

They  are  not.  The  costs  are  in  the  discretion  of  the  court. 
Code  of  Civil  Pro.,  §  3229. 

440.  If  a  number  of  defendants  appear  by  one  attorney  and  sue- 
ceed  in  the  action,  though  putting  in  separate  answers,  will  they  be 
entitled  to  recover  more  than  one  bill  of  costs  ? 

As  a  general  rule  they  wiU  not.  Baylies'  Trial  Pr.  367  ;  3 
Wait's  Pr.  469,  470. 
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441.  In  case  the  defendants  appear  ly  separate  attorneys,  in 
good  faith,  and  put  in  separate  defense,  and  succeed,  what  is  the 
rule  as  to  costs  ? 

In  such  case  each  is  entitled  to  a  distinct  bill  of  costs.  A 
separate  demurrer  is  a  separate  defense,  as  much  as  an  answer. 
2  Till.  &  S.  Pr.  693 ;  3  Wait's  Pr.  470 ;  Baylies'  Trial  Pr.  367. 

442-  If  there  are  several  defendants,  appearing  ly  the  same  at- 
torney, and  the  plaintiff  recovers  hut  one  judgment,  is  he  entitled 
to  more  than  one  hill  of  costs  ? 

He  is  not,  however  numerous  the  defendants,  or  the  de- 
fenses, or  the  issues  may  be.  And  the  rule  is  the  same  where  the 
defendants  first  appear  by  different  attorneys,  but  before  judg- 
ment unite  and  employ  the  same  attorney.  Baylies'  Trial  Pr. 
365  ;  3  Wait's  Pr.  470. 

443.  If  one  of  several  defendants,  jointly  liable,  makes  no  an- 
swer to  the  complaint,  and  the  others  defend  the  action,  will  the  de- 
fendant in  default  escape  liability  for  costs  f 

He  will  not.  He  is  still  jointly  liable  with  the  other  de- 
fendants for  all  the  costs  recovered  by  the  plaintiff.  2  Till.  & 
S.  Pr.  594 ;  3  Wait's  Pr.  471. 

444.  In  what  class  of  actions  may  costs  he  allowed  or  not,  in  the 
discretion  of  the  court  ? 

In  actions  of  an  equitable  nature,  as  for  example,  actions  to 
obtain  an  injunction.  When  the  action  is  tried  by  a  referee,  the 
costs  are  in  his  discretion.  2  Till.  &  S.  Pr.  595 ;  3  Wait's  Pr. 
471 ;  Baylies'  Trial  Pr.  379. 

445.  By  what  is  the  court  guided  in  the  exercise  of  its  discre- 
tion in  regard  to  costs  ? 

The  discretion  which  the  court  exercises  in  regard  to  costs 
is  guided  by  a  general  view  of  the  equities  of  each  particular 
case.     2  Till.  &  S.  Pr.  696 ;  1  Van  Sant.  Eq.  Pr.  587. 

446.  As  a  general  rule,  which  party  is  prima  facie  entitled  to 
costs  in  actions  of  an  equitable  nature  ? 

The  successful  party,  especially  against  a  party  whose  con- 
duct has  been  clearly  wrongful.  Audit  lies  upon  the  unsuccessful 
party  in  every  case  to  show  special  reasons  why  he  should  not 
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pay  costs.     1  Van  Sant.  Eq.  Pr.  588 ;  2  Till.  &  S.  Pr.  596 ; 
Baylies'  Trial  Pr.  381 ;  3  Wait's  Pr.  472. 

447.  If  the  'plaintiff  and  defendant  are  both  in  fault,  lohieh 
party  luill  he  allowed  costs  ? 

In  such  case,  no  costs  will  be  allowed  to  either.  And  where 
both  parties  have  been  equally  foolish  or  imprudent,  even  though 
not  actually  blamable,  costs  are  refused.  1  Van  Sant.  Eq.  Pr. 
588 ;  Baylies'  Trial  Pr.  381 ;  3  Wait's  Pr.  472. 

448.  G-ive  some  instances  in  which  a  party,  though  successful, 
will  he  charged  with  costs  ? 

The  successful  party  is  sometimes  charged  with  costs,  when 
the  proceedings  of  the  other  party  have  been  induced  by  the 
erroneous  statements  of  the  former ;  and  when  relief  is  granted 
against  a  hard  bargain,  as  unconscionable,  though  not  fraudu- 
lent, it  is  usually  granted  upon  payment  of  costs.  A  defendant, 
who  is  made  a  party  without  necessity,  having  been  willing  to 
do  justice  without  a  suit,  should  be  allo\yed  costs.  2  Till.  &  S. 
,Pr.  599. 

449.  What  party  should  he  allowed  costs  on  a  demurrer  ? 
Costs  should  always  be  allowed  to  the  party  succeeding  on 

a  demurrer,  unless  for  very  special  reasons  to  the  contrary.  2 
Till.  &  S.  Pr.  600 ;  3  Wait's  Pr.  475. 

450.  What  is  the  rule  as  to  costs  upon  a  judgment  of  divorce  ? 
If  the  judgment  be  in  favor  of  a  wife,  she  should  be  allowed 

costs,  but  upon  a  similar  judgment  in  favor  of  the  husband,  even 
for  adultery,  no  costs  are  allowed,  if  the  wife  has  no  separate 
property.  2  Barb.  Ch.  Pr.  268;  3  Wait's  Pr.\475.  See  Code  of 
Civil  Pro.,  §  1769;  Baylies'  Trial  Pr.  352,  380. 

451.  In  an  action  of  dower,  what  is  the  rule  of  costs? 

A  plaintiff,  in  an  action  for  dower,  if  successful,  is  entitled 
to  costs  of  course..    Everson  v.  McMullen,  45  Hun,  578. 

453.   To  whom  and  how  are  costs  allowed  in  an  action  of  inter- 
pleader ? 

Where  this  action  is  properly  brought,  it  is  almost  a  matter 
of  course  to  allow  the  plaintiff  his  costs  out  of  the  funds ;  but  if 
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the  action  was  unnecessary,  the  plaintiff  is  not  allowed  costs.     3 
Wait's  Pr.  476. 

453.    What  is  the  rule  in  mortgage  oases  P 

A  mortgagee  is,  in  general,  allowed  his  costs,  whether  as  a 
plaintiff  in  an  action  of  foreclosure  or  as  a  defendant  in  an  action 
to  redeem,  and  this  notwithstanding  he  claims  more  than  is  due. 
Costs  are  in  like  manner  allowed  to  all  persons  claiming  under 
him,  and  necessarily  made  parties  to  such .  action.  2  Till  &  S. 
Pr.  602 ;  3  Wait's  Pr.  477. 

4:54.  In  what  cases  will  costs  be  denied  the  mortgagee  ? 

Costs  will  be  denied  him  in  all  cases  where  he  has  acted  op- 
pressively and  unfairly.  The  rule,  as  stated  in  the  last  answer, 
is  confined  to  cases  in  which  the  mortgagee  acts  as  such,  and  in 
a  reasonable  manner.  2  Van  Sant.  Eq.  Pr.  117 ;  3  Wait's  Pr. 
477. 

455.  When  will  the  mortgagee  he  charged  with  costs  ? 

He  will  be  charged  with  costs  if  the  mortgage  has  been  ac- 
tually satisfied  before  the  action  to  redeem  is  commenced,  or  if 
a  tender  of  the  amount  due  has  been  in  like  season  made  and 
kept  good,  or  if  he  has  refused  to  inform  the  mortgagor,  or  those 
claiming  under  him,  what  amount  is  due,  and  has  asserted  his 
own  absolute  title  to  the  property.  2  Van  Sant.  Eq.  Pr.  117;  2 
Till.  &  S.  Pr.  603 ;  3  Wait's  Pr.  477. 

456.  What  is  the  rule  as  to  costs  in  actions  for  partition? 

In  cases  of  actual  partition,  the  aggregate  amount  of  costs 
of  the  several  parties  is  to  be  apportioned  and  charged  upon  the 
parties  to  the  proceedings,  according  to  their  respective  rights 
and  interests  in  the  premises  ;  and  the  parties,  whose  taxed  bills 
exceed  their  ratable  proportions  of  the  whole  costs,  are  entitled 
to  executions  against  those  whose  taxed  bills  are  less.  Costs  in- 
curred by  unnecessary  proceedings  in  the  action,  as  by  unfounded 
claims,  or  by  bringing  in  unnecessary  parties,  must  be  borne  ex- 
clusively by  the  party  in  fault.  2  Till.  &  S.  Pr.  603 ;  2  Van 
Sant.  Eq.  Pr.  66,  67  ;  3  Wait's  Pr.  477,  478.  See  Code  of  Civil 
Pro.,  §  1579. 

467.   Upon  what  general  principle  is  the  allowance  of  costs  regu- 
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lated,  in  actions  against  trustees  for  an  accounting  or  other  special 
relief? 

They  are  to  be  allowed  their  costs  for  proceedings  not  made 
necessary  by  their  fault,  and  charged  with  the  costs  of  such  in- 
quiries and  proceedings  as  are  made  necessary  by  their  breach  of 
trust.  2  Till.  &  S.  Pr.  605 ;  1  Van  Sant.  Eq.  Pr.  589,  590 ;  3 
Wait's  Pr.  479. 

458.  In  case  the  terms  of  a  will  are  so  amhiguous  as  to  render 
it  proper  to  bring  an  action  to  settle  its  construction,  in  what  mar\r 
ner  should  the  costs  of  the  parties  he  paid  ?     / 

In  such  case,  the  costs  of  the  necessary  parties  to  the  litiga- 
tion are  a  proper  charge  upon  the  estate ;  and  especially  where 
such  parties  are  infants,  lunatics  or  idiots,  etc.  1  Van  Sant.  Eq. 
Pr.  592;  3  Wait's  Pr.  480. 

459.  Is  the  rule  embodied  in  the  last  answer  applicable  to  cases 
where  difficulties  arise  upon  the  construction  of  deeds  ? 

It  seems  not ;  and  a  suit  between  claimants  under  a  will, 
and  other  claimants  under  a  deed  of  the  testator,  inconsistent 
therewith,  is  not  within,  the  rule,  and  the  costs  cannot  be  charged 
to  the  estate.     1  Van  Sant.  Eq.  Pr.  692 ;  2  Till.  &  S.  Pr.  606. 

460.  What  is  the  rule  of  the  Code  as  to  the  costs  on  amotion,? 
Costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the 

court  or  judge,  not  exceeding  flO,  and  may  be  absolute  or 
directed  to  abide  the  event  of  the  action.  Code  of  Civil  Pro., 
§§  3236,  3251 ;  Baylies'  Trial  Pr.  542,  544. 

461.  What  are  we  to  understand  by  the  costs  of  a  motion  being 
'■'■  directed  to  abide  the  event  of  the  action?" 

That  they  are  to  be  allowed  as  costs  in  the  cause  to  the  party 
finally  successful  in  the  action,  unless  they  are  given  only  to  a 
specified  party,  in  which  case,  if  he  fails  in  the  action,  no  one 
■  gets  them.     2  Till.  &  S.  Pr.  632 ;  3  Wait's  Pr.  506. 

462.  Will  any  costs  be  allowed  on  ex  parte  motions? 

No.  It  is  an  apparently  inflexible  rule  that  no  costs  can  be 
allowed  on  ex  parte  motions,  which,  of  course,  includes  all  mo- 
tions in  an  action  in  which  the  defendant  has  not  appeared.  2 
Till.  &  S.  Pr.  633;  3  Wait's  Pr.  506. 
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463.  If  no  costs  are  ashed  for  in  the  notice  of  motion,  will  any 
he  granted  ? 

No.  If  costs  are  not  claimed,  either  in  the  notice  or  upon 
the  argument,  none  are  allowed.     3  Wait's  Pr.  506. 

464.  If  a  motion  is  unnecessarily  made,  for  the  mere  purpose  of 
obtaining  costs,  will  any  be  allowed  ? 

No  ;  and  where  several  motions  are  made  upon  facts  which 
could  be  presented  in  a  single  set  of  papers,  costs  of  one  motion 
only  are  allowed,  though  different  sets  of  papers  are  used,  and 
though  the  motions  are  made  in  different  causes  brought  by  the 
same  plaintiff  against  different  defendants.  Wait's  Code,  630  ; 
2  Till.  &  S.  Pr.  635 ;  3  Wait's  Pr.  508. 

465.  What  is  the  rule  as  to  awarding  costs  on  a  motion  for  a 
new  trial  on  the  minutes  of  the  judge  f 

The  court  on  granting  or  denying  the  motion  may  allow 
ordinary  motion  costs  or  not  in  its  discretion.  Baylies'  Trial  Pr. 
402. 

466.  What  is  the  rule  in  cases  of  amending  pleadings  ? 

The  rule  in  all  such  cases  is  that  the  amendment  shall  not 
be  made  at  the  expense  of  the  opposite  party,  and  that  he  must 
be  indemnified  for  all  additional  expense  involved  in  such 
amendment.     2  Till.  &  S.  Pr.  642. 


'    467.  In  what  actions  is  a  plaintiff  efititled  by  statute  to  an  ad- 
ditional allowance  of  costs  P  \ 

Where  final  judgment  is  rendered  in  favor  of  the  plaintiff, 
and  he  recovers  costs,  in  an  action  brought  to  foreclose  a  mort- 
gage ;  or  for  the  partition  of  real  property ;  or  to  procure  an  ad- 
judication upon  a  will  or  other  instrument  in  writing  ;  or  to  com- 
pel the  determination  of  a  claim  to  real  property  ;  or  where  in  any 
action  a  warrant  of  attachment  has  been  issued.  Code  of  Civil 
Pro.,  §  3252. . 

468.  In  what  cases  may  the  court  in  its  discretion  award  either 
party  an  extra  allowance  of  costs  ? 

It  may  award  an  extra  allowance  of  costs  in  an  action  brought 
to  foreclose  a  mortgage  upon  real  property ;  or  for  the  partition 
of  real  property ;  or  in  a  difficult  and  extraordinary  case,  where 
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a  defense  has  been  interposed,  in  any  action.  Code  of  Civil  Pro., 
§  3253. 

469.  What  is  the  general  rule  as  to  the  award  of  costs  in  a  spe- 
cial proceeding  ? 

Costs  in  a  special  proceeding  instituted  in  a  court  of  record', 
or  upon  an  appeal  in  a  special  proceeding  taken  to  a  court  of  rec- 
ord, if  not  specially  regulated  by  the  Code,  may  be  awarded  to  any 
party,  in  the  discretion  of  the  court,  at  the  rates  allowed  for  simi- 
lar services  in  an  action  brought  in  the  same  court,  or  an  appeal 
from  a  judgment  taken  to  the  same  court,  and  in  like  manner. 
Code  of  Civil  Pro.,  §  3240. 

470.  If  an  executor  brings  an  action  upon  a  claim  alleged  to  he 
due  the  estate,  arising  out  of  transactions  between  his  testator  and 
another,  can  he  be  charged  individually  with  costs  f 

He  cannot  unless  mismanagement  or  bad  faith  in  the  pros- 
ecution of  the  action  is  shown.     Code  of  Civil  Pro.,  §  3246. 

471.  What  is  the  limitation  upon  the  plaintiff's  right  to  recover^ 
costs  in  an  action  against  a  municipal  corporation? 

Costs  cannot  be  awarded  to  the  plaintiff  in  an  action  against 
a  municipal  corporation  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim  upon  which  the 
action  is  founded  was,  before  the  commencement  of  the  action, 
presented  for  payment  to  the  chief  fiscal  officer  of  the  corporation. 
Code  of  Civil  Pro.,  §  3245. 

,  472.  Does  this  limitation  apply  to  an  action  for  the  recovery  tf 
damages  for  injuries  caused  by  the  negligence  of  the  servants  of  the 
corporation  ? 

It  does  not.    Gtage  v.  Village  of  Hornellsville,  106  N.  Y.  667. 

473.  By  whom  are  costs  taxed  f 

Costs  must  be  taxed  by  the  clerk  upon  the  application  of  the 
party  entitled  thereto,  except  that  the  court  may  direct  that  in- 
terlocutory costs,  or  costs  in  a  special  proceeding  be  taxed  by  a 
judge.     Code  of  Civil  Pro.,  §  3262. 

474.  What  notice  of  taxation  must  be  given  ? 

Notice  of  taxation  must  be  given  to  the  attorney  of  each  ad- 
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verse  party  who  has  appeared,  and  is  interested  in  reducing  the 
amount.  The  notice  must  be  served  not  less  than  five  days 
before  the  taxation  unless  the  attorneys  serving  and  served  with 
the  notice  all  reside  or  have  their  offices  in  the  citj^  or  town  where 
the  costs  are  to  be  taxed,  in  which  case  a  notice  of  two  days  is 
sufficient.  A  copy  of  the  bill  of  costs,  specifying  the  items,  with 
the  disbursements  stated  in  detail  must  be  served  with  the  notice 
of  taxation.     Code  of  Civil  Pro.,  §  3263  ;  3  Wait's  Pr.  552. 

475.  Can  costs  he  taxed  without  notice  ? 

Costs  may  be  taxed  without  notice,  but  in  that  case  notice 
of  re-taxation  must  be  given  immediately  afterwards  by  the  party 
at  whose  instance  they  were  taxed.     Code  of  Civil  Pro.,  §  8264. 

476.  Where  costs  are  in  the  discretion  of  the  court,  and  are 
awarded  to  either  parti/  by  the  decision  of  the  court,  has  the  court 
the  power  to  fix  the  amount  of  costs  ? 

It  has  not.  The  court  merely  determines  which  party  shall 
recover  costs,  and  the  amount  must  be  ascertained  by  taxation  at 
the  rates  fixed  by  statute.   Code  of  Civil  Pro.,  §  3262. 

477.  Sow  are  costs  of  an  action  collected  in  ordinary  cases? 
The  costs  as  taxed  are  inserted  in  the  final  judgment  by  the 

clerk,  and  are  collected  by  execution  issued  on  the  judgment. 
Code  of  Civil  Pro.,  §  3262. 

478.  When  may  motion  costs  he  collected  hy  execution  issued  on 
the  judgment  f     . 

Where  the  order  made  on  the  decision  of  the  motion  directs 
that  the  costs  of  the  motion  abide  the  event  of  the  action,  or 
where  costs  of  the  motion  awarded  by  the  order  have  not  been 
collected  when  final  judgment  is  entered,  they  may  be  taxed  as 
part  of  the  costs  ^  of  the  action,  and  collected  by  the  execution 
issued  on  the  judgment.     Code  of  Civil  Pro.,  §  779. 

479.  How  may  taxation  of  costs  he  reviewed  ? 

A  taxation  or  retaxation  of  costs  may  be  reviewed  by  the 
court  upon  a  mqtion  for  a  new  taxation.  Code  of  Civil  Pro., 
§  3266. 

480.  What  disbursements  may  a  party  include  in  his  hill  of 
costs  ? 

A  party  to  whom  costs  are  awarded  in  an  action,  is  entitled 
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to  include,  in  his  bill  of  costs,  his  necessary  disbursements,  as 
follows :  the  legal  fees  of  witnesses,  and  of  referees  and  other 
officers ;  the  reasonable  compensation  of  comi^issioners  taking 
depositions  ^  the  legal  fees  for  publication,  where  publication  is 
directed,  pursuant  to  law  ;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  the 
reasonable  expenses  of  printing  the  papers  for  a  hearing,  when 
required  by  a  rule  of  the  court ;  prospective  charges  for  the  ex- 
penses of  entering  and  docketing  the  judgment ;  and  the  sheriff's 
fees  for  receiving,  and  returniugone  execution  thereon,  including 
the  search  for  property  ;  and  such  other  reasonable  and  necessary 
expenses,  as  are  taxable,  according  to  "the  course  and  practice  of 
the  court,  or  by  express  provision  of  law.  Code  of  Civil  Pro., 
§  3256. 

481.  What  must  he  shown  in  the  affidavit  of  attendaxioe  of  wit- 
nesses, in  order  that  a  party  may  he  allowed  to  tax  witness  fees  in 
his  costs  ? 

Such  affidavit  must  show  the  name  and  place  of  residence  of 
each  witness,  the  distance  they  resided  from  the  place  of  trial  by 
the  usually  traveled  route,  the  number  of  miles  actually  traveled, 
going  and  returning,  and  that  the  party  believed  them  to  be 
material  and  necessary  witnesses.  It  must  positively  and  directly 
aver  that  each  of  them  actually  attended  the  trial,  stating  the 
number  of  days,  and  giving  the  dates  on  which  he  actually 
attended.  If  some  of  tlie  witnesses  are  not  called,  a  good  reason 
should  be  given,  or  their  expenses  should  be  disallowed.  2  Till. 
&  S.  Pr.  676 ;  Code  of  Civil  Pro.,  §  3267 ;  3  Wait's  Pr.  554. 

482.  Can  disbursements  made  in  an  action  he  recovered,  where 
costs  cannot? 

As  a  general  rule  disbursements  cannot  be  recovered  if  costs 
cannot.     Baylies'  Trial  Pr.  420. 

483.  What  is  the  general  rule  as  to  costs,  on  the  discontinuance 
of  an  action  ? 

As  a  general  rule  the  plaintiff  will  be  required  to  pay  costs 
upon  discontinuing.  If  the  object  of  the  action  is  defeated  by 
the  plaintiff's  own  act  or  procurement,  he  cannot  be  permitted 
to  discontinue  without  costs.     3  Wait's  Pr,.  526. 
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484.  Crive  some  instances  in  which  the  plaintiff  will  he  allowed 
to  discontinue  without  costs  ? 

If,  after  the  commencement  of  the  action,  the  defendant  is 
sentenced  to  the  State  prison,  or  is  discharged  from  his  debts 
under  an  insolvent  or  bankrupt  law,  or  is  discharged  from  im- 
prisonment for  his  debts  under  an  insolvency  act,  the  plaintiff 
will  be  allovfed  to  discontinue  without  costs,  no  matter  what 
may  be  the  form  of  the  action,  and  notwithstanding  the  defendant 
offers  to  stipulate  not  to  plead  the  discharge.  2  Till.  &  S.  Pr. 
659 ;  3  Wait's  Pr.  527,  528. 

485-  Is  the  mere  fact  of  the  defendant's  insolvency  sufficient 
ground  for  allowing  a  discontinuance  without  costs  ? 

It  is  not.  The  defendant  must  be  actually  discharged  under 
a  statute.  But  if  an  order  for  the  discharge  of  the  defendant  has 
been  obtained,  although  the  discharge  itself  is  not  yet  actually 
made  out,  that  is  sufficient  ground  for  the  application.  2  Till.  & 
S.  Pr.  659 ;  3  Wait's  Pr.  528. 

486.  Will  the  plaintiff  be  allowed  to  discontinue  without  costs^ 
on  the  ground  of  the  defendant's  insolvency,  when  the  latter  was 
discharged  before  the  commencement  of  the  action  ? 

He  will  not,  unless  the  plaintiff  shows  clearly  that  he  had 
no  information  of  such  discharge  until  after  the  action  was  com- 
menced. On  the  same  principle,  if  the  plaintiff  proceeds  in  the 
action  after  information  of  the  defendant's  discharge,  he  must 
pay  the  costs  thereby  accruing;  2  Till  &  S.  Pr.  659  ;  3  Wait's 
Pr.  528. 

487.  If  costs  are  adjudged  against  an  infant  plaintiff ,  how  may 
the  payment  of  them  be  enforced  ? 

The  costs  may  be  collected  by  execution  or  otherwise  from 
his  guardian  ad  litem,  in  the  same  manner  as  if  the  guardian  was 
the  plaintiff.     Code  of  Civil  Pro.,  §  3249. 

488.  How  many  hinds  of  judgments  are  authorized  by  the 
Code  ? 

Two.  A  judgment  may  be  either  interlocutory,  or  it  may 
by  the  final  determination  of  the  rights  of  the  parties  to  the 
action.     Code  of  Civil  Pro.,  §  1200. 
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489.  State  generally,  what  relief  may  he  awarded  to  a  plaintiff 
upon  the  rendition  of  judgment? 

The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  demanded  in  the  complaint ;  but,  in  any- 
other  case,  the  court  may  grant  any  relief  consistent  with  the 
case  made  by  the  complaint,  and  embraced  within  the  issues. 
Code  of  Civil  Pro.,  §  1207. 

490.  If  a  plaintiff  bring  his  action  for  equitable  relief  alone, 
without  alleging  any  thing  in  his  complaint  entitling  him  to  legal 
redress  or  damages,  and  failing  to  substantiate  his  right  to  equitable 
relief,  proves  facts  showing  a  right  to  damages  in  an  action  at  law, 
can  the  court  render  a  judgment  in  his  favor,  awarding  him  such 
damages  ? 

It  cannot.  Such  relief  would  not  be  consistent  with  the 
case  made  by  the  complaint.     Baylies'  Trial  Pr.  452,  453. 

491.  Will  the  mere  fact,  that  a  plaintiff  in  his  complaint  asks 
for  relief  inconsistent  with  the  facts  alleged  and  proved,  entitle  the 
adverse  party  to  a  dismissal  of  the  complaint  f 

It  will  not.  If  the  case  which  the  plaintiff  states  entitles  him 
to  any  remedy,  whether  legal  or  equitable,  his  complaint  is  not  to 
be  dismissed,  because  he  has  prayed  for  a  judgment  to  which  he  is 
not  entitled.     Baylies'  Trial  Pr.  452. 

492.  In  what  cases  may  judgment  be  entered  by  the  clerk,  with- 
out the  direction  of  the  court? 

Judgment  may  be  taken  without  application  to  the  court, 
where  the  complaint  sets  forth  one  or  more  causes  of  action,  each 
consisting  of  the  breach  of  an  express  contract  to  pay,  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  capable  of  being  ascertained  therefrom, 
by  computation  only ;  or  an  express  or  implied  contract  to  pay 
money  received  or  disbursed,  or  the  value  of  property  delivered, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant  or 
a  third  person  ;  and  thereupon  demands  judgment  for  a  sum  of 
money  only.  This  includes  a  case  where  the  brelach  of  the  contract, 
set  forth  in  the  complaint,  is  only  partial ;  or  where  the  complaint 
^hows  that  the  amount  of  the  plaintiff's  demand  has  been  reduced 
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by  payment,  counter-claim,  or  other  credit.     Code  of  Civil  Pro, 
§  420. 

493.  Where,  an  action  has  been  tried  at  the  circuit  before  a  jury, 
and  a  general  verdict  rendered,  how  is  judgment  rendered  ? 

In  such  case  theclerk  enters  judgment  in  conformity  to  the 
verdict  upon  the  application  of  the  party  in  whose  favor  the  ver- 
dict was  rendered,  unless  a  different  direction  is  given  by 
the  court  or  it  is  otherwise  specially  prescribed  by  law.  Code  of 
Civil  Pro.  §  1189. 

494.  In  what  other  case  may  the  clerk  enter  judgment  without 
any  order  or  direction  of  the  court  ? 

He  may  enter  judgment  without  the  direction  of  the  court 
where  An  offer  of  judgment,  or  to  compromise,  has  been  made 
and  accepted  as  provided  in  the  Code.  Code  of  Civil  Pro.,  §§  738, 
739. 

495.  Can  the  cleric  enter  judgment  upon  a  special  verdict  with- 
out the  direction  of  the  court? 

He  cannot.  The  court  must  determine  which  party  is  en- 
titled to  judgment  upon  the  verdict,  and  a  motion  for  judgment 
must  in  the  first  instance  be  made,  heard  and  decided  at  a  term 
held  by  one  judge.     Code  of  Civil  Pro.,  §^  1886, 1233. 

496.  Where  should  an  application  be  made  for  judgment  upon  a 
verdict  subject  to  the  opinion  of  the  court  ? 

It  should  be  made  at  general  term.  Code  of  Civil  Pro.,  § 
1234. 

497.  Row  is  judgment  entered  where  the  whole  issue  of  fact  has 
been  tried  by  the  court  without  a  jury  ? 

Judgment  is  entered  by  the  clerk  as  directed  in  the  decision 
rendered  by  the  court,  on  the  filing  of  the  decision.  Code  of 
Civil  Pro.  §  1228. 

498.  How  is  judgment  entered  where  the  whole  issue  of  fact  has 
been  tried  by  a  referee?  • 

In  such  case  the  report  of  the  referee  stands  as  a  decision 
of  the  court,  and  on  the  filing  of  the  report,  judgment  may  be 
entered  by  the  clerk  as  directed  therein,  unless  the  action  was 
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brought  to  annul  a  marriage  or  for  a  divorce  or  separation.    Code 
Civil  Pro.  1228,  1229. 

499.  Sow  is  judgment  rendered  in  an  action  for  a  divorce  where 
all  the  issues  have  been  referred  ? 

In  that  case  judgment  cannot  be  taken  as  of  course  upon  the 
referee's  report,  and  the  testimony  and  other  proceedings  upon 
the  reference  must  be  certified  to  the  court  by  the  referee  with 
his  report,  and  judgment  must  be  rendered  by  the  court.  Code 
of  Civil  Pro.  §  1229. 

500.  Where  an  action  for  divorce  has  been  tried  before  a  referee 
and  an  application  is  made  to  the  court  for  Judgment  on  the  report, 
testimony/  and  proceedings,  has  the  court  power  t.<  examine  the  case 
on  the  merits,  or  to  reverse  or  set  aside  the  report  on  the' ground 
that  the  evidence  is  insufficient  to  support  the  findings,  and  to  order 
an  independent  judgment  in  the  case  ? 

It  has  not.  Upon  the  application  the  court  has  power  to 
grant  the  motion  and  render  judgment  on  the  report,  or  to  deny 
the  motion  for  fraud,  collusion,  or  similar  causes,  but  not  upon 
the  merits.     Baylies'  Trial  Pf.  460. 

501.  What  proof  must  be  presented  to  the  clei-k  to  authorize  him 
to  enter  judgment  for  the  plaintiff  in  an  action  to  recover  the 
amount  due  and  unpaid  upon  a  promissory  note  where  the  defend- 
ant was  personally  served  with  a  copy  of  the  summons  and  of  a  veri- 
fied complaint  but  has  failed  to  appear  within  tJie  time  limited  by 
statute ? 

The  plaintiff  must  file  proof  of  the  service  of  the  summons 
and  copy  complaint,  and  also  proof  by  affidavit  that  the  defendant 
has  not  appeared,  and  thereupon  the  clerk  must  enter  final  judg- 
ment for  the  sum  demanded  in  the  complaint,  or,  at  the  plaint- 
iff's option,  for  a  smaller  sum,  and  if  necessary  must  compute  the 
interest  on  the  note.     Code  of  Civil  Pro.  §§  1212,  1213. 

502.  What  proof  would  be  necessary  to  authorize  the  clerk  to 
enter  final  judgment  for  the  plaintiff ,  in  the  case  stated,  if  the  de- 
fendant had  appeared  but  failed  to  answer  the  complaint? 

In  that  case  the  plaintiff  must  file  proof  of  the  service 
of  the   summons   and  of  the    appearance,   or  of  the  appear- 
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ance  only,  and  also  proof  by  affidavit  of  the  default.     Code  of 
Civil  Pro.,  §  1212. 

* 

603.  What  are  the  proceedings  to  perfect  a  judgment  in  an  action 
upon  a  promissory  note  where  the  defendant  was  personally  served 
with  a  summons  and  a  copy  of  an  unverified  complaint,  and  has 
made  default  in  appearing  f 

In  that  case  the  plaintiff  must  present  to  the  clerk  proof  of 
the  service  of  the  summons  and  copy  complaint,  and  proof  by 
affidavit  that  the  defendant  has  not  appeared.  The  clerk  must 
then  assess  the  amount  due  the  plaintiff,  by  computing  the 
amount  due  upon  the  note,  and  if  the  note  has  been  lost,  so  that 
it  cannot  be  produced,  must  take  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof  if  any  taken  by  him. 
The  clerk  must  then  enter  final  judgment  for  the  plaintiff.  Code 
of  Civil  Pro.,  §§  1212,  1213. 

504.  What  is  the  proper  procedure  where  the  summons  was  per- 
sonally served  upon  the  defendant  within  the  State  and  he  has  made 
default  in  appearing,  or  where  the  defendant  has  appeared,  hut 
has  made  default  in  pleading,  and  the  case  is  not  one  where  the 
clerk  can  enter  final  judgment? 

In  that  case  the  plaintiff  must  apply  to  the  court  for  judg- 
ment, and  upon  tfte  application,  must  file  proof  of  the  service  of 
the  summons,  and  proof  by  affidavit  that  the  defendant  has  not 
appeared,  and  thereupon  the  court  must  render  the  judgment  to 
which  the  plaintiff  is  entitled.  The  court  may  without  a  jury, 
or  with  a  jury,  if  one  is  present  in  court,  make  a  computation  or 
assessment,  or  take  an  account  or  proof  of  a  fact,  for  the  purpose 
of  enabling  it  to  render  the  judgment  or  to  carry  it  into  effect,  or 
it  may,  in  its  discretion,  direct  a  reference,  or  a  writ  of  inquiry 
for  either  purpose,  except  that  where  the  action  is  brought  to 
recover  damages  for  a  personal  injury  or  an  injury  to  property 
the  damages  must  be  ascertained  by  means  of  a  writ  of  inquiry. 
If  a  reference  or  a  writ  of  inquiry  is  directed,  the  court  may 
direct  that  the  report  or  inquisition  be  returned  to  the  court  for 
its  further  action,  or  it  may  in  its  discretion,  except  where  spe- 
cial provision  is  otherwise  made  by  law,  omit  that  direction,  in 
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whicli  case  final  judgment  may  be  entered  by  the  clerk,  in  accord- 
ance with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further -application.  Code 
of  Civil  Pro.,  §§  1214,  1215. 

505.  What  are  the  necessary  proceedings  to  perfect  judgment  by 
default  in  any  case  where  the  summons  was  served  upon  the  defend- 
ant without  the  state,  or  otherwisethan personally  ? 

In  such  case  the  plaintiff  must  apply  to  the  court  for  the 
judgment  demanded  in  the  complaint,  and  upon  the  application 
must  file  proof  that  the  service  is  complete,  and  proof  by  affida- 
vit of  the  defendant's  default.  The  court  must  require  the 
plaintiff  to  make  proof  of  the  cause  of  action  set  forth  in  the 
complaint  either  before  the  court  or  a  referee  appointed  for  that 
purpose.     Code  of  Civil  Pro.,  §  1216. 

506.  What  further  procedure  must  he  had  where  the  defendant 
is  a  non-resident  or  a  foreign  corporation,  and  the  summons  was 
not  personally  served  within  the  State  ? 

In  that  case  in  addition  to  the  proof  required  in  the  last 
answer,  the  court  must  require  the  plaintiff,  or  his  agent,  or  at- 
torney, to  be  examined  on  oath  respecting  any  payments  to  the 
plaintiff  or  tO  any  one  for  his  use,  on  account  of  his  demand,  and 
must  render  the  judgment  to  which  the  plaintiff  is  entitled. 
Code  of  Civil  Pro.,  §  1216. 

507.  What  security  may  the  court  require  before  rendering 
judgment  upon  the  plaintiff's  application  in  any  case  where  the 
summons  was  served  otherwise  than  personally  within  the  State,  and 
the  defendant  is  in  default? 

The  court  may  require  the  plaintiff  to  file  an  undertaking 
to  abide  the  order  of  the  court  touching  the  restitution  of  any 
estate  or  effects  which  may  be  directed  by  the  judgment  to  be 
transferred  or  delivered,  or  the  restitution  of  any  money  that 
may  be  collected  under  or  by  virtue  of  the  judgment  in  case  the 
defendant  or  his  representative  applies  and  is  admitted  to  defend 
the  action,  and  succeeds  in  his  defense.  Code  of  Civil  Pre, 
§  1216. 

508.  What  papers  must  be  produced  and  filed  by  the  plaintiff 
to  entitle  him  to  judgment  for  a  sum  of  money  only  on  an  appUcor 
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tion  for  judgment  ly  default  in  appearing  against  a  w>n-residevt 
defendant^  or  a  foreign  corporation,  where  the  summons  was  served 
otherivise  than  personally  within  the  State  ? 

He  irnist  file  (1)  proof  by  affidavit,  that  a  warrant  of  attach- 
ment, granted  in  the  action,  has  been  levied  upon  the  property 
of  the  defendant;  (2)  a  description  of  the  property  so  attached, 
verified  by  affidavit,  with  a  statement  of  the  value  thereof  ac- 
cording to  the  inventory ;  and  (3)  the  undertaking  mentioned  in 
the  last  answer  if  one  has  been  required.  Code  of  Civil  Pro., 
§  1217. 

609.    What  would  he  the  result  if  the  action  was  not  one  in 
which  a  warrant  of  attachment  could  issue  ? 

In  that  case  the  plaintiff  could  not  have  judgment  for  a  sum 
of  money  only.     Code  of  Civil  Pro.,  §  1217. 

510.  State  generally  the  proceedings  on  an  assessment  of  dam- 
ages before  a  sheriff' s  jury  ? 

The  proceedings  on  the  assessment  of  damages  before  a 
sheriff's  jury  on  default  of  answer  are  regulated  by  the  former 
practice,  and  are  conducted  in  substantially  the  same  manner  as 
a  trial  in  court.  The  sheriff,  under  sheriff,  or  deputy  conducts 
the  inquest.  The  cause  of  action  being  admitted  by  the  default 
cannot  be  proved  or  disproved,  nor  can  a  partial  defense  be 
proved.  The  only  question  for  the  jury  is  the  amount  of  dam- 
ages ;  and  the  defendant  may  prove  any  matter  in  mitigation  of 
damages  and  may  call  witnesses  for  that  purpose.  The  rules  of 
evidence  are  the  same  as  upon  an  ordinary  trial.  The  jury,  after 
deliberating  and  agreeing  upon  their  verdict,  should  sign  and 
seal  the  inquisition,  and  the  sheriff  should  indorse  his  return 
upon  the  writ  or  order.     2  Till.  &  S.  Pr.  264-267. 

511.  What  class  of  actions  are  comprehended  in  the  general 
phrase  "  actions  arising  on   contract  for   the    recovery  of  money 


By  "actions  arising  on  contract  for  the  recovery  of  money 
only  "  are  intended  all  actions  for  debt,  as  distinguished  from 
actions  for  damages,  for  special  relief,  or  for  specific  property ; 
or,  in  other  words,  such  actions  as  are  founded  upon  contracts 
which  by  their  terms,  require  the  payment  of  money  only.  2 
Till.  &  S.  Pr.  252. 
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512.  How  would  you  proceed  if  the  defendant  did  not  deny  any 
part  of  your  client^ s  claim  as  set  up  in  the  complaint,  hut  set  up  in 
Ms  answer  a  counter-claim   amounting  to  less  than  such  claim  f 

If  the  counter-claim  so  urged  was  wholly  unfounded,  or  ex- 
cessive in  amount,  the  only  course  would  be  to  proceedto  trial.  But 
if  the  defendant's  claim  was  a  valid  one,  the  proper  course  would 
be  to  file  with  the  clerk  an  admission  of  the  counter-claim,  and 
to  take  judgment  for  the  excess  of  the  plaintiff's  demand  as  upon 
a  default  for  want  of  an  answer.  Code  of  Civil  Pro.,  §  512 ;  2 
Wait's  Pr.  519. 

513.  How  may  the  plaintiff  proceed  where  the  answer  of  the 
defendant  expressly  or  by  not  denying,  admits  part  of  the  plaint- 
iff's claim  to  be  Just  ? 

The  plaintiff  may  apply  to  the  court  for  an  order  directing 
the  action  to  be  severed ;  that  judgment  be  entered  for  the  plaint- 
iff for  the  part  so,  admitted ;  and  if  the  plaintiff  so  elects,  that  the 
action  be  continued  with  like  effect,  as  to  subsequent  proceed- 
ings, as  if  it  had  been  originally  brought  for  the  remainder  of 
the  claim.  The  granting  of  the  order  is  discretionary  with  the 
court.  If  the  order  is  granted  it  must  prescribe  the  time  and 
manner  of  the  plaintiff's  election.     Code  of  Civil  Pro.,  §  611. 

514-  Sow  are  costs  awarded  in  such  ease? 

If  the  plaintiff  elects  to  continue  the  action  his  right  to  costs 
upon  the  judgment  is  the  same  as  if  it  was  taken  in  an  action 
brought  for  only  that  part  of  the  claim.  If  the  plaintiff  elects 
not  to  continue  the  action,  costs  must  be  awarded  as  upon  final 
judgment  in  any  other  case.     Code  of  Civil  Pro.,  §  511. 

5 15.  iw  what  cases  may  a  defendant  move  for  judgment  upon  an 
answer  f 

If  the  answer  contains  a  statement  of  new  matter  constitut- 
ing a  counter-claim,  and  the  plaintiff  fail  to  reply  or  demur  thereto 
within  the  time  prescribed  by  law,  the  defendant  may  move,  on 
notice,  for  judgment,  and  if  the  case  requke  it,  a  writ  of 
inquiry  may  be  issued  or  a  reference  may  be  ordered.  Code 
of  Civil  Pro.,  §  515  ;  2  Wait's  Pr.  520. 
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516.  For  what  purposes  and  in  what  cases  may  a  judgment  ly 
confession  he  entered  without  action  f 

A  judgment  by  confession  may  be  entered  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  person 
against  contingent  liability  on  behalf  of  the  defendant  or  both. 
Code  of  Civil  Pro.,  §  1273. 

517.  What  statement  is  required  on  the  part  of  the   defendant 
before  judgment  hy  confession  can  he  entered  ? 

Before  a  judgment  by  confession  can  be  entered,  the  defend- 
ant must  make,  sign  and  swear  to  a  written  statement  to  the 
following  effect :  1.  It  must  state  the  amount  for  which  judg- 
ment may  be  entered,  and  atithorize  the  entry  of  judgment  there- 
for ;  2.  If  it  be  for  money  due,  or  to  become  due,  it  must  state 
concisely  the  facts  out  of  which  it  arose,  and  must  show  that  the 
sum  confessed  therefor  is  justly  due  or  to  become  due  ;  3.  If  it  be 
for  the  purpose  of  securing  the  plaintiff  against  a  contingent  lia^ 
lity  it  must  state  concisely  the  facts  constituting  the  liability, 
and  must  show  that  the  sum  confessed  therefor  does  not  exceed 
the  same.     Code  of  Civil  Pro.,  §  1274. 

518.  In  what  manner  is  ajudgment  entered  upon  this  state- 
ment ? 

At  any  time  within  three  years  after  the  statement  is  veri- 
fied, it  may  be  filed  with  a  county  clerk,  or  with  the  clerk  of  a 
superior  city  court,  or  where  the  sum  for  which  judgment  is  con- 
fessed, does  not  exceed  two  thousand  dollars,  exclusive  of  inter- 
est from  the  time  of  making  the  statement,  with  the  clerk  of  the 
marine  court  of  the  city  of  New  York.  Thereupon  the  clerk 
must  enter,  in  like  manner  as  a  judgment  is  entered  in  an  action, 
a  judgment  for  the  sum  confessed,  with  costs,  which  he  must  tax, 
to  the  amount  of  fifteen  dollars,  besides  disbursements  taxable  in 
an  action.  If  the  statement  is  filed  with  a  county  clerk,  the  judg- 
ment must  be  entered'in  the  supreme  court;  if  it  is  filed  with 
the  clerk  of  another  court  specified  in  this  section,  the  judgment 
must  be  entered  in  the  court  of  which  he  is  clerk.  But  a  judg- 
ment shall  not  be  entered  upon  such  a  statement,  after  the  de- 
fendant's death.     Code  of  Civil  Pro.,  §  1275. 

519.  In  what  manner  is  a  justice' s  judgment  made  a  judgment 
of  the  county  court  ? 

27 
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The  Code  makes  it  the  duty  of  a  justice  of  the  peace  to  give 
a  transcript  to  any  party  in  whose  favor  he  has  rendered  judg- 
ment, and  when  this  transcript  is  filed  and  docketed  in  the  office 
of  the  clerk  of  the  county  in  which  the  judgment  was  rendered, 
the  judgment  thereupon  becomes  a  judgment  of  the  county  court, 
in  a  limited  sense.     Code  of  Civil  Pro.,  §  3017. 

520.  A  brought  an  action  against  £,  C  and  D,  to  recover  dam- 
ages if  or  the  breach  of  a  contract  alleged  to  have  been  made  by  the 
three  defendants  jointly.  Upon  the  trial,  it  appeared  that  B  only 
was  liable  upon  the  contract,  and  that  C  and  D  were  not  liable. 
The  breach  of  contract  being  established,  how  should  judgment  be 
rendered  in  the  action  ? 

The  complaint  should  be  dismissed  as  to  C  and  D,  and  judg- 
ment rendered  against  B  under  the  provision  of  the  Code  allow- 
ing judgment  to  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defendants. 
Code  of  Civil  Pro.,  §  1204 ;  3  Wait's  Pr.  604. 

621.   What  was  .the  rule  in  such  eases  at  common  law  ? 

It  was  wiell  settled  at  common  law,  prior  to  the  Code,  that 
in  an  action  against  several  defendants  on  an  alleged  joint  con- 
tract, no  recovery  could  be  had  against  any  of  them,  unless  a 
joint  contract,  made  by  all  of  them,  was  established.  3  Wait's 
Pr.  604. 

522.  How  are  judgments  rendered  and  enforced  against  married 
women  ? 

The  same  as  against  unmarried  women.  Code  of  Civil  Pro., 
§  1206. 

523.  Does  the  clause  of  the  Code  providing,  that  the  judg- 
ment may  grant  to  the  defendant  any  affirmative  relief  to  which 
he  may  be  entitled,  authorize  the  granting  of  any  affirmative  relief 
not  authorized  by  the  pleadings  and  not  prayed  for  by  the 
answer? 

It  does  not.  Judgment  cannot  be  given  to  the  defendant 
for  a  cause  of  action  not  set  up  by  way  of  defense  or  counter- 
claim.    3  Wait's  Pr. 


624.    What  constitutes  the  judgment  roll  in  ordinary  eases? 
Except  where  special  provision  is  otherwise  made  by  law, 
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the  judgment-roll  must  consist  of  the  summons ;  the  pleadings, 
or  copies  thereof;  the  final  judgment,  and  the  interlocutory 
judgment,  if  any,  or  copies  thereof;  and  each  paper  on  file,  or  a 
copy  thereof,  and  a  copy  of  each  order,  which  in  any  way  in- 
Tolves  the  merits,  or  necessarily  affects  the  judgment.  If  judg- 
ment is  taken  by  default,  the  judgment-roll  must  also  contain 
the  papers  required  to  be  filed,  upon  so  taking  judgment,  or 
upon  making  application  therefor ;  together  with  any  report, 
decision  or  writ  of  inquiry,  and  return  thereto.  If  judgment  is 
taken  after  a  trial,  the  judgment-roll  must  contain  the  verdict, 
report,  or  decision  ;  each  offer,  if  any,  made  as  prescribed  in  the 
Code ;  and  the  exceptions  or  case  then  on  file.  Code  of  Civil  Pro., 
§  1237. 

535.  What  constitutes  the  Judffinent-roU  where  the  judgment  is 
entered  on  confession? 

It  consists  of  the  statement  made,  signed  and  verified  by 
the  defendant,  and  a  copy  of  the  judgment.  Code  of  Civil  Pro., 
§  1276. 

526.  What  constitutes  the  judgment  roll  where  the  controversy/ 
has  been  submitted  upon  a  case  containing  a  statement  of  admitted 
facts? 

The  judgment-roll  consists  of  the  case,  submission,  affidavit, 
and  a  certified  copy  of  the  judgment,  and  of  any  order  or  paper 
necessarily  affecting  the  judgment.     Code  of  Civil  Pro.,  §  1281. 

527.  Who  should  prepare  the  judgment-roll  P 

The  judgment-roll  must  be  prepared,  and  furnished  to  the 
clerk,  by  the  attorney,  for  the  party  at  whose  instance  the  final 
judgment  is  entered ;  except  that  the  clerk  must  attach  thereto 
the  necessary  original  papers,  on  file.  But  the  clerk  may,  at 
his  option,  make  up  the  entire  judgment-roll.  Code  of  Civil 
Pro.,  §  1238. 

528.  What  is  the  "judgment-hook  ?" 

It  is  a  book  for  the  entry  of  judgments  kept  by  the  clerk 
among  the  records  of  the  court,  in  which  he  enters  each  interloc- 
utory or  final  judgment.  This  entry  is  attested  by  the  signa- 
ture of  the  clerk,  and  he  also  notes  in  the  margin  of  the  entry 
the  day  and  year  of  entering  it.    Code  of  Civil  Pro.,  §  1236. 
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539.  is  the  entry  made  hy  the  clerk  in  the  judgment-hooh  the 
judgment  or  only  a  copy  of  the  judgment. 

In  theory  the  entry  made  by  the  clerk  in  the  judgment- 
book  precedes  the  filing  of  the  judgment-roll,  and  is  the  original 
judgment,  the  paper  attached  to  the  judgment-roll  being  only  a 
copy  of  the  entry.  In  practice  the  attorney  for  the  successful 
party  draws  up  the  judgment,  and  makes  up  the  judgment-roll, 
and  the  judgment  so  furnished  to  the  clerk  is  copied  into  the 
judgment  book  by  the  clerk  at  his  convenience.  Baylies'  Trial 
Pr.  479,  480. 

530.  What  is  the  earliest  moment  at  which  a  proceeding  mcCy 
he  instituted  to  enforce  or  collect  a  final  judgment  f 

The  moment  the  judgment-roll  is  filed.  This  time  is  fixed 
by  a  minute  made  by  the  clerk  on  the  back  of  the  judgment-roll 
of  the  year,  month,  day,  hour,  and  minute  of  filing  it.  Code  of 
Civil  Pro.,  §  1239. 

531.  What  is  the  "  dochet-hooh "  kept  hy  county  clerks,  and 
clerks  of  superior  city  courts  ? 

It  is  a  book,  ruled  in  columns,  convenient  for  making  the 
necessary  entries,  in  which  the  clerk,  on  filing  the  judgment-roll, 
enters  under  the  initial  letter  of  the  surname  of  the  judgment- 
debtor,  in  its  alphabetical  order : 

1.  The  name,  at  length,  of  the  judgment  debtor ;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are 
stated  in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum  recovered  or  directed  to  be  paid  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
filed. 

5.  The  day,  hour  and  minute,  when  the  judgment  was  docket- 
ed in  his  office. 

6.  The  court  in  which  the  judgment  was  rendered,  and,  if  it 
was  rendered  in  the  supreme  court,  the  county  where  the  judg- 
ment-roll is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 
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If  there  are  two  or  more  judgment  debtors,  those  entries  must 
be  repeated,  under  the  initial  letter  of  the  surname  of  each.  Code 
of  Civil  Pro.  §  1246. 

532.  What  is  the  lien  created  by  a  docketed  judgment  ? 

A  judgment  regularly  docketed  in  the  county  clerk's 
office,  unless  the  law  otherwise  specially  prescribes,  binds, 
and  is  a  charge  upon  the  real  property  and  chattels  real  in  that 
county  which  the  judgment  debtor  has  at  the  time  of  so  docket- 
ing it  or  which  he  acquires  at  any  time  within  the  next  ten  years 
and  continues  to  be  such  a  lien  for  ten  years  after  filing  the  judg- 
ment-roll and  no  longer.    Code  of  Civil  Pro.,  §  1251. 

533.  What  judgments  mav  he  docketed  under  the  general  pro- 
visions of  the   Code  ? 

Only  judgments  wholly  or  partly  for  a  sum  of  money  or  di- 
recting the  payment  of  a  sum  of  money.  Code  of  Civil  Pro., 
§  1272. 

534.  Within  what  time  must  a  motion  he  made  to  set  aside  a 
judgment  for  irregularity  ? 

It  must  be  made  or  noticed  before  the  expiration  of  one  year 
since  the  filing  of  the  judgment-roll.   Code  of  Civil  Pro.,  §  1282. 

535.  Within  what  time  and  in  what  cases  rhaythe  court  vacate 
a  judgment  as  a  matter  of  favor  ? 

The  Code  provides  that  the  court  may  in  its  discretion,  and 
upon  such  terms  as  justice  requires,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.     Code  of  Civ.  Pro.,  §  724. 

536.  When  and  in  what  cases  will  the  court  open  a  judgment, 
in  an  action  commenced  hy  the  puhlication  of  a  summons  ? 

A  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  may,  on  application  and  good  cause  shown,  be 
allowed  to  defend  after  judgment,  or  at  any  time  within  one 
year  after  notice  thereof,  and  within  seven  years  after  its  rendi- 
tion, in  all  cases  except  in  actions  for  divorce.  Code  of  Civil 
Pro.  §  445. 

537.  How  many  kinds  of  execution  are  there  ? 
There  are  four  kinds  of  execution,  as  follows  : 
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1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property,  with  or 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof.  Code  of 
Civil  Pro.,  §  1364. 

638.  In  what  cases  may  a  judgment  he  enforced  hy  execution  ? 
It  may  be  so  pnforced  (1)  where  it  is  for  a  sum  of  money  in 
favor  of  either  party,  or  directs  the  payment  of  a  sum  of  money; 
or  (2)  where  it  is  in  favor  of  the  plaintiff  in  an  action  of  eject- 
ment or  for  dower  ;  or  (3)  in  an  action  to  recover  a  chattel, 
where  it  awards  a  chattel  to  either  party.  Code  of  Civil  Pro., 
§  1239. 

539.  When  a  judgment  is  not  one  that  can  be  enforced  hy  exe- 
cution, in  what  manner  may  it  be  enforced  ? 

It  may  be  enforced  by  serving  a  certified  copy  upon  the 
party  against  whom  it  is  rendered  or  the  officer  or  person  who 
is  required  by  it  or  by  law  to  obey  it,  and  if  he  refuses  or  will- 
fully neglects  to  obey  it,  by  punishing  him  for  contempt  of 
court.     Code  of  Civil  Pro.,  §  1241. 

540.  In  what  eases  can  an  execution  he  issued  as  of  course,  and 
in  what  cases  is  leave  of  court  necessary  f 

An  execution  may  issue  as  of  course  at  any  time  within  five 
years  after  the  entry  of  judgment ;  but  after  a  lapse  of  five 
years  from  the  entry  of  judgment  an  execution  can  be  issued  only 
by  leave  of  the  court.     Code  of  Civil  Pro.,  §§  1375, 1377. 

541.  Is  it  necessary  lo  obtain  leave  to  issue  a  second  execution 
where  a  prior  execution  has  been  issued  and  returned  unsatisjied 
in  whole  or  in  a  part  ? 

It  is  not  if  such  prior  execution  has  been  issued  on  the  judg- 
ment within  five  years  after  the  entry  of  the  judgment.  Code 
of  Civil'  Pro.,  §  1377. 

543.  Sow  would  you  proceed  to  obtain  leave  to  issue  an  exeevr 
tion  ? 

If  the  adverse  party  is  a  resident  and  can  be  found,  he  should 
be  personally  served  with  a  notice  of  the  application  for  leave  to 
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issue  the  execution.  The  notice  should  be  given  at  least  eight 
days  before  the  hearing.  If  the  adverse  party  is  a  non-resident 
or  cannot  be  found,  service  may  be  made  by  publication  or  in 
such  other  manner  as  the  court  may  direct.  Satisfactory  proof 
must  be  furnished  at  the  hearing  that  the  judgment  or  some  part 
thereof  remains  unsatisfied  and  due.  On  such  application  and 
proof  leave  to  issue  an  execution  must  be  granted.  Code  of 
Civil  Pro.,  §  1378 ;  4  Wait's  Pr.  10. 

543.  Oan  an  attorney  issue  an  execution  on  OAJudgment  recovered 
in  a  justice's  court  when  a  transcript  has  been  filed  with  the  county 
cleric  ? 

He  cannot,  the  execution  can  be  issued  only  by  the  county 
clerk.    Code  of  Civil  Pro.,  §  3017. 

544.  To  what  county  or  counties  may  an  execution  he  issued  ? 
An  execution  against  property  can  be  issued  only  to  a  county, 

in  the  clerk's  office  of  which  the  judgment  is  docketed.  *  An 
execution  against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property  or  a  part  there- 
of, is  situated.  An  execution  for  the  delivery  of  the  possession 
of  a  chattel,  may  be  issued  to  any  county,  where  the  chattel  is 
found ;  or  to  the  sheriff  of  the  county  where  the  judgment-roll 
is  filed.  Executions,  upon  the  same  judgment,  may  be  issued  at 
the  same  time,  to  two  or  more  different  counties.  Code  of  Civil 
Pro.,  §  1365. 

545.  In  what  cases  may  an  execution  he  issued  against  the  person 
of  a  male  judgment  debtor  ? 

Where  a  judgment  can  be  enforced  by  execution,  an  execu- 
tion against  the  person  of  the  judgment  debtor,  may  be  issued 
thereupon,  in  either  of  the  following  cases  : — 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and,  if  it  was  executed 
against  the  judgment  debtor,  where  it  has  not  been  vacated. 
Code  of  Civil  Pro.,  §  1487. 
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546-  In  what  eases  is  an  execution  against  the  person  pro- 
hibited ? 

An  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and  if  it  was  executed  against  the  judgment  debtor, 
has  not  been  vacated,  and  in  any  other  case  unless  the  judgment 
debtor  is  actually  confined,  without  having  been  admitted  to  the 
liberties  of  the  jail,  by  virtue  of  an  execution  against  his  person, 
issued  in  another  action,  or  of  an  order  of  arrest  or  a  surrender 
by  his  bail,  in  the  same  action,  an  execution  against  his  person 
cannot  be  issued,  until  an  execution  against  his  property  has 
been  returned  wholly  or  partly  unsatisfied.  If  he  is  a  resident 
of  the  State,  the  execution  against  his  property  must  have  been 
issued  to  the  county  where  he  resides.  Code  of  Civil  Pro., 
§§  1488,  1489. 

547.  Can  an  execution  against  the  person  be  issued  while  there 
is  an  outstanding  execution  against  property  f 

An  execution  against  the  person  of  the  judgment  debtor 
cannot  be  issued,  without  leave  of  the  court,  while  an  execution 
against  his  property,  issued  in  the  same  action,  remains  un- 
returned ;  and  an  execution  against  his  property  cannot  be  issued, 
without  leave  of  the  court,  while  an  execution  against  his  person, 
issued  in  the  same  action,  remains  unreturned.  Code  of  Civil 
Pro.,  §  1490. 

548.  How  must  an  execution  issued  on  a  judgment  of  the 
supreme  court  be  directed  ? 

It  must  be  directed  to  the  sheriff  unless  he  is  a  party  or 
interested,  in  which  case  it  must  be  directed  to  the  coroner  unless 
the  court  orders  it  to  be  directed  to  some  other  specified  person. 
Code  of  Civil  Pro.,  §  1362. 

549.  What  are  the  essential  requirements  of  the  Code  as  to  the 
contents  of  all  executions  issued  upon  the  judgments  of  courts  of 
record  ? 

The  execution  must  intelligibly  describe  the  judgment, 
stating  the  names  of  the  parties  in  whose  favor,  and  against 
whom,  the  time  when,  and  the  court  in  which,  the  judgment  was 
rendered ;  and,  if  it  was  rendered  in  the  supreme   court,  the 
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county  ill  which  the  judgment  roll  is  filed.  It  must  require  the 
sheriff  to  return  it  to  the  proper  clerk,  within  sixty  days  after 
the  receipt  thereof.     Code  of  Civil  Pro.,  §  1366. 

519.  Where  must  the  execution  be  made  returnable  ? 
If  the  execution  is  issued  out  of  a  court  other  than  that 
in  which  the  judgment  was  rendered,  upon  the  filing  of  a  tran- 
script of  the  judgment  rendered  in  the  latter  court,  it  must 
specify  the  clerk  with  whom  the  transcript  is  filed,  and  the  time 
of  filing,  and  must  be  ipade  returnable  to  that  clerk.  In  all  other 
cases  the  execution  must  be  made  returnable  to  the  clerk  with 
whom  the  judgment-roll  is  filed.  Code  of  Civil  Pro.,  §§  1366, 
1367. 

550.  Tyhat  statement  must  be  inserted  in  an  execution  issued 
upon  a  judgment  for  a  sum  of  money  or  directing  the  payment  of  a 
sum  of  money  ? 

A  statement  of  the  sum  recovered  or  directed  to  be  paid* 
and  the  sum  actually  due  at  the  time  of  issuing,  must  be  inserted 
in  the  body  of  the  execution.  It  may  specify  a  day  from  which 
interest  on  the  sum  due  is  to  be  computed,  and  in  that  case  the 
sheriff  must  collect  interest  accordingly  until  the  sum  is  paid. 
If  all  the  parties  against  whom  the  judgment  is  rendered  are  not 
judgment  debtors,  the  execution  must  show  who  is  the  judgment 
debtor.     Code  of  Civil  Pro.,  §  1363. 

551.  What  directions  to  the  sheriff  are  peculiar  to  an  execution 
against  the  property  of  the  judgment  debtor  f 

The  execution  must  require  the  officer  to  satisfy  the  judg- 
ment out  of  the  personal  property  of  the  debtor,  and  if  sufficient 
personal  property  cannot  be  found,  out  of  the  real  property  be- 
longing to  him  on  the  day  when  tlie  judgment  was  docketed  in 
the  county,  or  at  any  time  thereafter.  Code  of  Civil  Pro., 
§  1369. 

552.  What  directions  to  the  sheriff  must  be  contained  in  an  ex- 
ecution against  the  person  of  the  judgment  debtor  f 

The  execution  must  require  the  officer  to  arrest  the  debtor 
and  commit  him  to  the  jail  of  the  county,  until  he  shall  pay  the 
judgment  or  be  discharged  according  to  law.  Code  of  Civil 
Pro.,  §  1372. 
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553.  What  is  the  first  duty  of  the  sheriff  on  the  receipt  of  an 
execution  ? 

It  is  the  first  duty  of  a  sheriff,  upon  the  receipt  of  an  exe- 
cution, to  indorse  upon  it  the  year,  month,  day  and  hour  in 
which  it  was  received  by  himl     Code  of  Civil  Pro.,  §  1363. 

554.  What  degree  of  care  is  required  of  the  sheriff  in  the  cus- 
tody of  goods  seized  under  an  execution  ;  and  when  is  he  respon- 
sible for  injuries  happening  to  such  goods  when  in  his  custody  f 

A  sheriff  is  required  to  take  the  same  care  of  property  in  his 
custody  that  a  careful,  prudent  man  of  good  sense  would  exer- 
cise over  the  property  if  it  were  his  own ;  and  he  is  liable  for 
injuries  happening  to  the  property  while  it  is  in  his  custody  only 
when  such  care  has  not  been  exercised.  4  Wait's  Act.  &  Def., 
695. 

555.  Mow  must  a  levy  on  personal  property  he  made  f 

To  con^itute  a  valid  levy,  the  officer  must  enter  on  the 
premises  where  the  goods  are,  and  take  them  into  his  possession 
if  practicable ;  if  not,  he  must  openly  assert  his  title  by  virtue  of 
his  execution.     4  Wait's  Pr.  60. 

556.  A  made  a  promissory  note  in  which  he  inserted  the  follow- 
ing clause,  "  and  I  hereby  waive  and  relinquish  all  right  of  exemp- 
tion of  any  property  Im,ay  have  from  execution  on  this  debt."  On 
the  dishonor  of  the  note,  the  holder  brought  an  action,  recovered 

Judgment,  and  issued  an  execution  under  which  certain  property 
belonging  to  A,  and  exempt  from  execution,  was  seized  and  sold. 
Can  A  recover  bach  the  property  so  taken  in  an  action  in  the 
nature  of  replevin? 

He  can.  A  party  cannot,  by  prospective  agreement,  waive 
the  exemption  given  hj  law,  and  any  agreement  by  which  such 
waiver  is  attempted  is  null  and  void.     4  Wait's  Pr.  46. 

557.  How  many  distinct  remedies  are  given  to  a  judgment  cred- 
itor by  way  of  proceedings  supplementary  to  execution,  and  what 
are  they? 

The  Code  provides  three  distinct  remedies  of  this  nature: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment 
debtor,  ^.fter  the  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment 
debtor,  after  the  issuing  and  before  the  return  of  an  execution. 
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3.  An  order,  made  after  the  issuing,  and  either  before  or  after 
the  return,  of  an  execution,  against  a  person  who  has  property 
of  the  judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  may  be  pursued, 
either  alone,  or  simultaneously  with  the  proceedings  under  either 
subdivision  first  or  second.  Code  of  Civil  Pro.,  §  2432 ;  Fiero 
on  Spec.  Pro.,  512  ;  4  Wait's  Pr.  129. 

558.  What  is  requisite  to  entitle  the  judgment  creditor  to  resort 
to  either  of  these  remedies  ? 

A  judgment  must  have  been  rendered  upon  the  judgment 
debtor's  appearance,  or  personal  service  of  the  summons  upon 
him,  for  a  sum  not  less  than  $25,  and  an  execution  must  have 
been  issued  out  of  a  court  of  record,  and  either 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor 
has,  at  the  time  of  the  commencement  of  the  special  proceeding, 
an  office  for  the  regular  transaction  of  business  in  person ;  or 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  State,  to 
the  sheriff  of  the  county  where  he  resides ;  or 

8.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed :  unless  the  execution 
was  issued  out  of  a  court,  other  than  that  in  which  the  judgment 
was  rendered,  and,  in  that  case,  to  the  sheriff  of  the  county 
where  the  transcript  of  the  judgment  is  filed.  Code  of  Civil 
Pro.,  §  2458  ;  Fiero  on  Spec.  Pro.,  549  ;  4  Wait's  Pr.  131. 

559.  When  has  a  creditor  an  unqualified  right  to  an  order  re- 
quiring a  judgment  debtor  to  appear  and  answer  concerning  his 
property? 

At  any  time  within  ten  years  after  the  return,  wholly  or 
partly  unsatisfied,  of  an  execution  against  property,  issued  out 
of  a  court  of  record,  to  the  sheriff  of  the  proper  county,  upon  a 
judgment  for  not  less  than  $25,  rendered  upon  the  appearance 
of  the  judgment  debtor,  or  after  personal  service  of  the  sum- 
mons upon  him,  the  judgment  creditor,  upon  proof  of  the  facts 
by  affidavit  or  other  competent  written  evidence,  is  entitled  to 
an  order  requiring  the  judgment  debtor  to  attend  and  be  exam- 
ined concerning  his  property  at  a  time  and  place  specified  in  the 
order.     Code  of  Civil  Pro.,  §  2435. 

560.  In  what  cases  may  an  order  for  the  examination  ofajudg- 
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ment  debtor  he  had  before  the  return  of  an  execution  against  his 
property  ? 

Such  an  order  may  be  had  after  the  issuing  and  before  the 
return  of  an  execution,  issued  out  of  a  court  of  record  to  the 
sheriff  of  the  proper  county  against  the  property  of  the  judgment 
debtor,  upon  proof  by  affidavit  or  other  competent  evidence  that 
the  judgment  debtor  has  property  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  judgment.  Code  of  Civil 
Pro.,  §  2436  ;  Fiero  on  Spec.  Pro.,  525. 

561.  In  what  cases  has  a  judgment  creditor  a  right  to  an  order 
for  the  examination  of  a  third  person  who  is  a  debtor  of  the  judg- 
ment debtor  ?  ' 

The  creditor  is  entitled  to  such  order  on  proof  by  affidavit 
or  other  competeiit  written  evidence  to  the  satisfaction  of  the 
judge  that  an  execution  against  property  has  been  issued  out  of 
a  court  of  record  to  the  sheriff  of  the  proper  county,  and  either 
that  it  has  been  returned  unsatisfied  in  whole  or  in  part  or  that 
it  has  i;Lot  been  returned,  and  also  that  a  person  or  corporation 
has  personal  property  of  the  judgment  debtor  exceeding '  ten 
dollars  in  value  or  is  indebted  to  him  in  a  sum  exceeding  ten 
dollars.  Code  of  Civil  Pro.,  §  2441 ;  4  Wait's  Pr.  154 ;  Fiero  on 
Spec.  Pro.  528. 

562.  What  is  the  nature  of  these  remedies  ? 

They  are  special  proceedings.     Code  of  CivU  Pro.,  §  2433. 

563.  Before  what  judge  may  these  proceedings  be  instituted? 
They  may  be  instituted  before  the  judge  of  the  court  out  of 

which  the  execution  issued,  or  the  county  judge,  special  county 
judge,  or  special  surrogate  of  the  county  to  wliich  the  execution 
was  issued,  or  where  it  was  issued  to  the  city  and  county  of  New 
York  from  a  court  other  than  the  city  court,  before  a  judge  of 
the  court  of  Common  Pleas.     Code  of  Civil  Pro.,  §  2434. 

564.  How  would  you  proceed  in  case  the  execution  was  not 
issued  out  of  the  supreme  court,  and  all  the  judges  before  whom 
the  proceeding  might  be  instituted  were  absent  or  disqualified  ? 

In  that  case  the  application  for  the  warrant  or  order  should 
be  made  to  a  justice  of  the  supreme  court  upon  the  ordinary 
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motion  papers  and  upon  an  affidavit  showing  the  absence  or  dis- 
qualification of  the  judges  otherwise  authorized  to  act.  Code  of 
Civil  Pro.,  §  2434. 

565.  Is  it  necessary  that  the  order  for  the  examination  of  a 
judgment  debtor  should  require  him  to  appear  before  the  judge 
granting  the  order  ? 

It  is  not.  The  order  may  require  the  debtor  to  attend  and 
be  examined  either  before  the  judge  to  whom  the  order  is  return- 
able or  before  a  referee  designated  in  the  order.  Code  of  Civil 
Pro.,  §  2442. 

566.  In  what  manner  rnay  the  judgment  debtor  he  prevented 
from  disposing  of  his  •property  subsequent  to  the  granting  of  the 
order  for  his  examination? 

The  judge  by  whom  the  order  or  warrant  was  granted  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restraining 
any  person  or  corporation,  whether  a  party  or  not  a  party  to  the 
special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interferenpe  with,  the  property  of  the 
judgment  debtdr,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  direc- 
tion in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers ;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
Code  of  Civil  Pro.,  §  2451. 

567.  -Zw  what  cases  may  the  judgment  debtor  be  brought  before 
the  judge  by  warrant  instead  of  by  order  ? 

Where  the  judgment  creditor  presents  proof  entitling  him 
to  an  order  for  the  examination  of  the  judgment  debtor,  and  also 
proof  by  affidavit  to  the  satisfaction  of  the  judge  that  there  is 
danger  that  the  judgment  debtor  will  leave  the  State  or  conceal 
himself,  and  that  there  is  reason  to  believe  that  he  has  property 
which  he  unjustly  refuses  to  apply  to  the  payment  of  the  judg- 
ment, the  judge  may,  instead  of  making  an  order,  issue  a  warrant 
under  his  hand,  reciting  the  facts  and  requiring  the  sheriff  of 
any  county  where  he  may  be  found  to  arrest  him  and  bring  him 
before  the  same  judge  or  before  another  judge  if  the  case  is  one 
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where  the  warrant  must  be  returnable  to  another  judge.     Code 
of  Civil  Pro.,  §  2437. 

568.  State  generally  the  proceedings  upon  the  arrest  of  the 
judgment  debtor  ? 

The  judgment  debtor  upon  being  arrested  and  brought 
before  the  judge  is  examined  under  oath  as  to  the  facts  upon 
which  the  warrant  was  granted.  If  it  appears  that  there  is  dan- 
ger of  his  leaving  the  State,  and  that  he  has  property  which  he 
has  unjustly  refused  to  apply  on  the  judgment,  he  may  be  ordered 
to  enter  into  an  undertaking  with  one  or  more  sureties,  to  the 
effect  that  he  wUl  from  time  to  time  as  the  judge  directs,  attend 
before  the  judge  or  before  a  referee  appointed  or  to  be  appointed, 
and  that  he  will  not,  until  discharged  from  arrest  by  virtue  of 
the  warrant,  dispose  of  any  of  his  property  which  is  not  exempt 
from^  seizure  by  section  2463  of  the  Code.  If  he  fails  to  comply 
with  the  order  he  may  be  committed  to  prison  until  the  close  of 
the  examination  or  the  giving  of  the  undertaking.  Code  of  Civil 
Pro.,  §  2437. 

569.  State  generally  the  mode  of  conducting  the  examination 
before  the  judge  or  referee  ? 

Upon  the  appearance  of  the  debtor  and  other  persons  sum- 
moned to  attend  the  examination,  the  judgment  creditor  in 
person  or  by  attorney  proceeds  to  examine  the  debtor  concerning 
any  property  which  he  may  possess  or  has  possessed,  and  also 
how,  when,  and  for  what  consideration  he  has  parted  with  the 
possession  of  property  which  he  may  formerly  have  had.  The 
creditor  is  allowed  to  make  a  searching  examination  respecting 
the  property  of  the  debtor,  and  to  require  detailed  statements  in 
respect  thereto.  Instead  of  examining  the  judgment  debtor,  the 
creditor  may  confine  his  examination  exclusively  to  witnesses 
summoned  for  that  purpose.  No  person  on  the  examination  can 
be  excused  from  answering  any  question  on  the  ground  that  his 
examination  wiU  tend  to  convict  him  of  the  commission  of  a 
fraud,  or  that  he  has,  before  the  examination,  executed  any  con- 
veyance, assignment  or  transfer  of  his  property  for  any  purpose. 
The  debtor  is  entitled  to  be  examined  in  his  own  behalf  in  the 
same  manner  as  a  witness,  and  to  have  the  aid  and  assistance  of 


"Pkactice.  431 

counsel.     2  Till.  &  S.  870-873 ;   4  Wait's  Pr.  150 ;  Fiero   on 
Spec.  Pro.  533,  551;  Code  of  Civil  Pro.,  §§  2444,  2460. 

570.  Mow  must  the  order  for  the  examination  he  served? 
The  original  order,  under  the  hand  of  the  judge  making  it^ 
must  be  exhibited  to  the  person  to  be  served. 

A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made 
must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient,  if  made  upon  an  offi- 
cer, to  whom  a  copy  of  a  summons  must  be  delivered,  where  a 
summons  is  personally  served  upon  the  corporation  ;  unless  the 
officer  is  specially  designated  by  the  judge.  Code  of  Civil  Pro., 
§  2452. 

671.  How  are  all  orders  made  ly  a  judge  or  referee  in  supple- 
mentary proceedings  enforced  ? 

A  judge  or  referee  may  enforce  obedience  to  any  order  made 
by  him  in  supplementary  proceedings  and  duly  served,  by  pun- 
ishing all  disobedience  to  the  same  by  commitment  as  for  con- 
tempt.    Code  of  Civil  Pro.,  §  2457. 

672.  How  may  proceedings  supplementary  to  execution  he  termi- 
nated? 

The  proceeding  maybe  discontinued  at  anytime,  upon  such, 
terms  as  justice  requires,  by  an  order  of  the  judge,  made  upon 
the  application  of  the  judgment  creditor.  Where  the  judgment 
creditor  unreasonably  neglects  or  delays  to  proceed,  or  where  it 
appears  that  his  judgment  has  been  satisfied,  his  proceedings 
may  be  dismissed,  upon  like  terms,  by  a  like  order,  made  upon 
the  application  of  the  judgment  debtor,  or  of  the  plaintiff  in  a 
judgment  creditor's  action  against  the  debtor,  or  of  a  judgment 
creditor  who  has  instituted  either  class  of  supplementary  pro- 
ceedings. Where  an  order  appointing  a  receiver  or  extending 
a  receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  £ln  order  of  discontinuance 
or  dismissal  must  be  given,  in  such  a  manner  as  the  judge 
deems  proper,  to  all  persons  interested  in  the  receivership,  as 
far  as  they  can  conveniently  be  ascertained.  Code  of  Civil 
Pro.,  §  2454. 

573.  When  and  to  what  amount  may  the  creditor  he  allowed  costs.? 
The  judge  may  make  an  order,  allowing  to  the  judgment  cred- 
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itor  a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and 
other  disbursements,  and  of  a  sum,  in  addition  thereto,  not  ex- 
ceeding thirty  dollars  ;  and  directing  the  payment  thereof,  out 
of  any  money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff ;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted.     Code  of  Civil  Pro.,  §  2455. 

574.  When  may  the.  'party  examined  he  allowed  costs? 
Where  the  judgment  debtor,  or  other  person  against  whom 

the  special  proceeding  is  instituted,  has  been  examined,  and 
property,  applicable  to  the  payment  of  the  judgment,  has  not 
been  discovered  in  the  course  of  the  special  proceeding.  Code 
of  Civil  Pro.,  §  2456. 

575.  Can  an  infant  submit  a  controversy  to  arbitration? 

No ;  the  Code  provides  that  a  submission  of  a  controversy 
to  arbitration  cannot  be  made  where  one  of  the  parties  to  the 
controversy  is  an  infant.  But  if  an  adult  knowingly  enters  into 
a  submission  with  an  infant,  the  objection  of  want  of  capacity 
can  be  raised  on  behalf  of  the  infant  only.  Code  of  Civil  Pro., 
§  2365 ;  Fiero  on  Spec.  Pro'.  §  444;  6  Wait's  Pr.,  208. 

576.  When  and  how  must  arbitrators  be  sworn? 

Before  hearing  any  testimony  the  arbitrators  must  be  sworn 
faithfully  and  fairly  to  hear  and  examine  the  matters  in  contro- 
versy and  make  a  just  award  according  to  the  best  of  their  un- 
derstanding', unless  the  oath  is  waived  by  the  written  consent  of 
the  parties  to  the  submission  or  their  attorneys.  Code  of  Civil 
Pro.,  §  2369;  6  Wait's  Pr.  222;  Fiero  on  Spec.  Pro.  455;  2 
Wait's  Law  &  Pr.  (5th  ed.)  847. 

577.  What  is  essential  as  to  the  form  and  execution  of  an  award 
which  may  he  enforced  under  the  Code  ? 

To  entitle  the  award  to  be  enforced,  it  must  be  in  writing ; 
must  be  subscribed  by  the  arbitrators  making  it  within  the 
time  limited  by  the  submission,  if  any  time  is  so  fixed ;  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded ;  and  must  either  be  filed  in  the  office  of  the 
clerk  of  the  court  in  which  by  the  submission  judgment  is  autho- 
rized to  be  entered  on  the  award,  or  delivered  to  one  of  the  par- 
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ties  or  his  attorney.     Code  of  Civil  Pro.,  §  2372 ;  Fiero  on  Spec. 
Pro.  459. 

578.  What  is  the  effect  of  a  judgment  entered  on  an  award? 

A  judgment  entered  on  an  award  has  the  same  force  and  ef- 
fect in  all  respects,  and  is  subject  to  all  the  provisions  of  law 
relating  to  a  judgment  in  an  action ;  and  it  may  be  enforced  as 
if  it  had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered.     Code  of  Civil  Pro.,  §  2380. 

579.  What  must  he  specified  in  a  notice  of  sale  in  a  foreclosure 
of  a  mortgage  hy  advertisement  ? 

The  notice  of  sale  must  specify  ; 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice ;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  contained  in  the  mortgage.  Code  of  Civil  Pro., 
§  2391 ;  5  Wait's  Pr.  252. 

580.  Upon  whom  must  a  notice  of  foreclosure  iy  advertisement 
he  served  ? 

A  copy  of  the  notice  must  be  served  upon  the  mortgagor, 
or,  if  he  is  dead,  upon  his  executor  or  administrator.  A  copy  of 
the  notice  may  also  be  served  upon  a  subsequent  grantee  or 
mortgagee  of  the  property,  whose  conveyance  was  recorded,  in 
the  proper  office  for  recording  it  in  the  county,  at  the  time  of  the 
first  publication  of  the  notice  of  sale ;  upon  the  wife  or  widow 
of  the  mortgagor,  and  the  wife  or  widow  of  each  subsequent 
grantee,  whose  conveyance  was  so  recorded,  then  having  an  in- 
choate or  vested  right  of  dower,  or  an  estate  in  dower,  subordi- 
nate to  the  lien  of  the  mortgage  ;  or  upon  any  person,  then  hav- 
ing a  lien  upon  the  property,  subsequent  to  the  mortgage,  by  vir- 
tue of  a  judgment  or  decree,  duly  docketed  in  the  county  clerk's 
office  and  constituting  a  specific  or  general  lien  upon  the  prop- 
erty.   Code  of  Civil  Pro.,  §  2388 ;  6  Wait's  Pr.  255. 

28 
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581.  How  long  must  the  notice  of  sale  be  published,  and  in  what 
newspaper  ? 

A  copy  of  the  notice  must  be  published  at  least  once  in  each 
of  the  twelve  weeks  immediately  preceding  the  day  of  sale  in  a 
newspaper  published  in  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated.  Code  of  Civil  Pro.,  §  2383 ; 
Fiero  on  Spec.  Pro.  474 ;  5  Wait's  Pro.  255. 

582.  What  writs  are  known  as  "  State  writs  ?  " 

They  are  the  writ  of  habeas  corpus  to  bring  up  a  person  to 
testify  or  to  answer ;  the  writ  of  habeas  corpus,  and  the  writ  of 
certiorari,  to  inquire  into  the  cause  of  detention  ;  the  writ  of  man- 
damus, the  writ  of  prohibition,  the  writ  of  assessment  of  damages, 
which  is  substituted  for  the  writ  formerly  known  as  the  writ  of 
ad  quod  damnum ;  and  the  writ  of  certiorari  to  review  the  de- 
termination of  an  inferior  tribunal,  which  is  also  called  the  writ 
of  review.     Code  of  Civil  Pro.,  §  1991. 

583.  What  term  is  used  to  designate  the  final  determination  of 
the  rights  of  the  parties  to  a  special  proceeding  instituted  by 
State  writ  ? 

The  determination  is  styled  a  final  order.  Code  of  Civil 
Pro.,  §  1997. 

584.  Who  may  serve  a  writ  of  habeas  corpus  f 

It  can  be  served  only  by  an  elector  of  the  State.  Code  of 
Civil  Pro.,  §  2,000. 

585.  In  what  manner  is  the-  action  of  the  court  or  judge  in 
granting  a  State  writ  made  manifest? 

By  indorsing  an  allowance  of  the  writ  upon  it,  duly  dated. 
Code  of  Civil  Pro.,  §  1996 ;  Fierp  on  Spec.  Pro.  5. 

586.  What  is  the  nature  of  a  writ  of  prohibition  f 

It  is  an  extraordinary  judicial  writ  issuing  out  of  a  court  of 
superior  jurisdiction,  directed  to  an  inferior  court,  in  cases  where 
no  other  remedy  exists,  to  prevent  the  inferior  tribunal  from 
usurping  a  jurisdiction  which  does  not  belong  to  it.  Fiero  on 
Spec.  Pro.  89 ;  5  Wait's  Pr.  603. 

587.  Will  the  writ  lie  to  prevent  the  exercise  of  a  mere  minis- 
terial power  ? 

It  will  not.     Its  office  is  to  prevent  courts  from  exceeding 
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their  jurisdiction  in  the  exercise  of  judicial  power  only.  5  Wait's 
Pr.  604 ;  Fiero  on  Spec.  Pro.  89. 

588.  Will  the  writ  be  allowed  to  prevent  a  subordinate  court 
from  enforcing  an  erroneous  judgment  ? 

It  will  not.     5  Wait's  Pr.  604  ;  Fiero  on  Spec.  Pro.  90. 

589.  What  is  the  nature  and  office  of  a  writ  of  mandamus  f 

It  is  a  writ  issuing  out  of  a  court  of  competent  jurisdiction, 
where  the  law  affords  no  other  adequate  remedy,  directed  to 
some  corporation,  officer,  or  inferior  tribunal,  commanding  the 
performance  of  a  particular  specified  duty,  resulting  from  the 
official  station  of  the  party  to  whom  it  is  directed,  or  from  opera- 
tion of  law.  High  on  Extraordinary  Rem.  4  ;  5  Wait's  Pr.  549 : 
Fiero  on  Spec.  Pro. '41. 

590.  Will  the  writ  issue  to  compel  an  inferior  tribunal,  to  act 
in  a  particular  manner,  as  for  example  to  render  a  decision  to 
the  effect  therein  specified  ? 

It  will  not.  The  office  of  the  writ  is  to  set  the  inferior 
tribunal  in  motion  and  compel  it  to  act  in  the  particular  matter, 
and  not  to  direct  it  how  to  act.  5  Wait's  Pr.  549 ;  Fiero  on 
Spec.  Pro.  42. 

591.  Will  the  writ  lie  to  correct  an  error  of  an  inferior  tribunal 
in  dismissing  an  appeal  ? 

It  will  not.     5  Wait's  Pr.  556 ;  Fiero  on  Spec.  Pro.  56. 

592.  Can  a  writ  of  certiorari  be  issued  to  review  a  determina- 
tion made  in  a  civil  action  or  special  proceeding  by  a  court  of 
record  or  a  judge  of  a  court  of  record  ? 

It  cannot.     Code  of  Civ.  Pro.,  §  2121. 

593.  Can  a  writ  of  certiorari  issue  to  review  a  determination 
which  does  not  finally  determine  the.  rights  of  the  parties  with  re- 
spect to  the  matter  to  be  reviewed? 

It  cannot.     Code  of  Civil  Pro.,  §  2122. 

594.  Can  a  writ  of  certiorari  issue  where  there  is  an  adequate 
remedy  by  appeal? 

It  cannot.     Code  of  Civil  Pro.,  §  2122. 
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595.  In  what  manner  has  the  law  provided  for  the  correction  of 
errors  in  legal  proceedings  ? 

The  law  provides  two  modes  bj  which  errors  in  legal  pro- 
ceedings may  be  corrected :  1.  By  motion,  where  the  error  is 
one  of  form,  arising  out  of  a  failure  to  conform  to  the  settled 
practice  of  the  court ;  2.  By  appeal,  where  the  errors  consist  in 
the  omission  of  the  court  itself  to  properly  observe  and  apply 
the  law  to  the  rights  involved  in  controversy  in  making  its  adju- 
dication upon  them.     Baylies  on  New  Trials  &  App.  6. 

596.  In  what  manner  only  may  the  ruling  of  the  court  or  a 
referee,  to  which  an  exception  has  been  taken,  be  brought  up  for 
review  ? 

By  an  appeal  from  the  judgment  rendered  after  the  trial 
except  where  it  is  expressly  prescribed  by  law,  that  a  motion  for 
a  new  trial  may  be  made  thereupon.     Code  of  Civil  Pro.,  §  996. 

597.  To  whom  is  the  right  of  appeal  given  by  the  Code? 

The  Code  gives  the  right  of  appeal  to  any  party  aggrieved. 
This  restricts  the  right  to  the  party  of  record  or  his  representa- 
tivesj  and  excludes  strangers  to  the  action,  where  the  appeal  is 
from  a  judgment  rendered  therein.  Code  of  Civil  Pro.,  §§  1294, 
2568,  3045 ;  4  Wait's  Pr.  213 ;  Baylies  on  New  Trials  &  App. 
31,  32. 

698.  Can  a  person,  not  a  party  to  an  action,  appeal  from  an 
order  made  therein  ? 

He  can.  Every  person  who  can  properly  be  called  a  party 
to  an  order  and  who  is  aggrieved  thereby  may  appeal  from  the 
order  although  not  a  party  to  the  action.  Baylies  on  New  Tr. 
&  App.  34. 

599.  What  provision  is  made  by  the  Code  for  an  appeal  by  a 
person  not  a  party  ? 

The  Code  provides  that  a  person  aggrieved,  who  is  not  a 
party,  but  is  entitled  by  law  to  be  substituted,  in  place  of  a 
party ;  or  who  has  acquired,  since  the  making  of  the  order,  or 
the  rendering  of  the  judgment  appealed  from,  an  interest,  which 
would  have  entitled  him  to  be  so  substituted,  if  it  had  been 
previously  acquired,  may  also  appeal,  as  therein  prescribed  for 
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an  appeal  by  a  party.  But  the  appeal  cannot  be  heard,  until  he 
has  been  substituted  in  place  of  the  party  ;  and  if  he  unreason- 
ably neglects  to  procure  an  order  of  substitution,  the  appeal  may 
be  dismissed,  upon  motion  of  the  respondent.  Code  of  Civ.  Pro., 
§1296. 

600.  How  are  the  parties  to  an  appeal  designated  1 

The  party  or  person  appealing  is  designated  as  the  appellant 
and  the  adverse  party  as  the  respondent.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
substituted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and,  in  any  case,  the  name  of  the  county,  if  it 
is  mentioned,  may  be  omitted  ;  otherwise  the  title  shall  not  be 
changed  in  consequence  of  the  appeal.    Code  of  Civil  Pro.  §  1295. 

601.  How  is  an  appeal  taken? 

An  appeal  is  taken  by  serving  upon  the  attorney  for  the  ad- 
verse party,  and  upon  the  clerk  with  whom  the  judgment  or  order 
appealed  from  is  entered,  a  written  notice  to  the  effect  that  the 
appellant  appeals  from  the  judgment  or  order  or  from  a  specified 
part  thereof.  Code  of  Civil  Pro.,  §  1300 ;  4  Wait's  Pr.  223 ; 
Baylies  on  New  Tr.  &  App.  62. 

602.  Whom  do  you  understand  to  be  the  '•'■  adverse  party  "upon 
whom  notices  of  appeal  must  he  served  ? 

Every  party  to  an  action,  whether  plaintiff  or  defendant, 
who  has  an  interest  in  sustaining  the  judgment  or  determination 
appealed  from  is,  within  the  meaning  of  the  Code,  a  party  adverse 
to  the  appellant,  and  as  such  is  entitled  to  notice  of  appeal.  4 
Wait's  Pr.  223. 

603.  Whose  duty  is  it  to  transmit  to  the    appellate  court  the 
papers  upon  which  an  appeal  is  brought  ? 

It  is  primarily  the  duty  of  the  appellant  to  cause  a  certified 
copy  of  the  notice  of  appeal  and  of  the  judgment-roll,  or  if  the 
appeal  be  from  an  order,  a  certified  copy  of  the  order,  and  the 
papers  upon  which  the  order  was  granted,  to  be  transmitted  to 
the  appellate  court  by  the  clerk  with  whom  the  notice  of  appeal 
is  filed.  But,  in  case  the  appellant,  shall  neglect  to  cause  the 
papers  to  be  so  transmitted,  the  respondent  may  cause  it  to  be  done 
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and  recover  the  expenses  so  incurred  as  a  disbursement,  in  case 
the  judgment  or  order  appealed  from  shall  be  in  whole  or  in  part 
affirmed.     Rule  1,  Court  of  Appeals ;  Code  of  Civil  Pro.,  §  1315. 

604.  What  is  brought  up  for  review  ly  an  appeal  from  a  judg- 
ment ? 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  re- 
view, an  interlocutory  judgment,  or  an  intermediate  order,  which 
is  specified  in  the  notice  of  appeal,  and  necessarily  affects  the 
final  judgment ;  and  which  has  not  already  been  reviewed,  upon 
a  separate  appeal  therefrom,  by,the  court  or  the  term  of  the  court, 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right  to 
review  an  interlocutory  judgment,  or  an  intermediate  order,  upon 
an  appeal  from  the  final  judgment  is  not  affected  by  the  expira- 
tion of  the  time  within  which  a  separate  appeal  therefrom  might 
have  been  taken.     Code  of  Civil  Pro.,  §  1316. 

605.  What  judgment  may  he  rendered  upon  an  appeal  from  a 
judgment  or  order  ? 

Upon  an  appeal  from  a  judgment  or  an  order,  the  court,  or 
the  general  term,  to  which  the  appeal  is  taken,  may  reverse  or 
affirm,  wholly  or  partly,  or  may  modify,  the  judgment  or  order 
appealed  from,  and  each  interlocutory  judgment  or  intermediate 
order,  which  it  is  authorized  to  review,  as  specified  in  the  notice 
of  appeal,  and  as  to  any  or  all  of  the  parties,  and  it  may,  if  nec- 
essary or  proper,  grant  a  new  trial  or  hearing.  Code  of  Civil 
Pro.,  §  1317. 

606.  If  the  judgment  frpm  which  an  appeal  has  been  taken  is  re- 
versed upon  the  appeal  and  a  new  trial  is  granted,  how  must  the 
defeated  party  proceed  to  obtain  a  review  of  this  last  judgment  f 

After  judgment  has  been  entered  on  the  order  of  reversal, 
the  defeated  party  should  appeal  from  the  order  granting  a  new 
trial,  and  on  this  appeal  the  judgment  of  reversal  will  be  review- 
ed. No  appeal  can  be  taken  directly  from  the  judgment  of  re- 
versal. Code  of  Civil  Pro.,  §  1318 ;  Baylies  on  New  Tr.  &  App. 
48. 

607.  How  should  a  party  proceed  to  obtain  a  review  upon  the 
merits  of  a  decision  made  upon  the  trial  of  a  demurrer  ? 

He  should  await  the  entry  of  judgment,  either  final  or  inter- 
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locutory,  and  then  appeal  both  from  the  judgment  and  the  order 
upon  which  it  was  entered.  If  he  appeals  from  the  order  alone, 
it  will  be  premature  ;  and  if  he  appeals  from  the  judgment  alone, 
and  the  judgment  follows  the  order,  the  judgment  will  be  affirmed. 
Baylies  on  New  Tr.  &  App.  50. 

608.  Suppose  that  an  order  has  been  made  at  special  term  dis- 
missing the  plaintiff' s  complaint  for  delay  in  prosecution  ;  that  a 
judgment  of  dismissal  has  been  regularly  entered  hy  the  defendant 

on  the  order,  and  that  the  plaintiff  desires  to  review  the  action  of 
the  court ;  should  he  in  such  case  appeal  from  the  order,  or  from 
the  judgment,  or  from  both  ? 

He  should  appeal  from  the  order  only.  Baylies  on  New  Tr. 
&  App.  48. 

609.  Suppose  a  party  has  been  defeated  on  a  jury  trial  and 
desires  a  review  on  the  facts,  how  should  he  proceed? 

He  should  first  move  for  a  new  trial,  and  if  the  motion  is 
denied,  he  should  then  appeal  from  the  order  denying  the  new 
trial  either  separately  and  independently  or  in  connection  with 
an  appeal  from  the  judgment.  Baylies  on  New  Tr.  &  App.  45, 
46 ;  4  Wait's  Pr.  296. 

610.  Is  it  necessary  to  move  for  a  new  trial  where  a  party  ds' 
sires  a  review  upon  the  facts  after  a  final  judgment  entered  upon 
the  report  of  a  referee  or  upon  the  decision  of  the  court  on  a  trial 
without  a  jury? 

It  is  not.  Code  of  Civil  Pro.,  §  1346  ;  Baylies  on  New  Tr. 
&  App.  45 ;  4  Wait's  Pr.  296. 

611.  Can  an  appeal  be  taken  from  an  order  before  it  is  entered  ? 
It  cannot.     Code  of  Civil  Pro.,  §  1304;  4  Wait's  Pr.  331; 

Baylies  on  New  Tr.  &  App.  44. 

613.  How  should  a  party  proceed  who  desires  to  appeal  from  an 
order  which  the  adverse  party  neglects  to  enter  ? 

He  should  apply  to  the  judge  who  made  the  order,  or,  if  he 
is  absent  or  unable  to  act,  to  a  judge  of  the  court  in  or  to  which 
the  appeal  may  be  taken  for  an  order  requiring  the  adverse  party 
to  enter  the  order  and  file  the  papers  on  which  it  was  founded. 
The  application  should  be  made  on  an  affidavit  stating  the  prior 
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application  to  the  court,  the  papers  used  on  the  application,  the 
making  of  the  order  thereon,  and  the  omission  of  the  adverse 
party  to  enter  it.  Upon-  this  application  the  judge  will  make  an 
order  that  the  adverse  party  enter  the  original  order  and  file  the 
proper  papers.  A  copy  of  the  latter  order  should  be  served  on  the 
adverse  party,  and  if  he  disregard  it,  a  motion  should  then  be 
made  to  the  same  judge,  on  an  affidavit  stating  these  facts,  for 
an  order  revoking  and  annulling  the  original  order.  Code  of 
Civil  Pro.,  §  1304 ;  Baylies  on  New  Tr.  &  App.  44. 

613.  What  is  the  earliest  moment  at  which  an  appeal  can  he 
taken  from  a  Judgment  f 

The  moment  the  judgment  is  entered  and  the  judgment- 
roll  filed.  Until  this  has  been  done  no  appeal  can  be  taken. 
Baylies  on  New  Tr.  &  App.  43. 

614.  Within  what  time  must  an  appeal  to  the  Court  of  Appeals 
he  taken  ? 

An  appeal  to  the  Court  of  Appeals,  from  a  final  judgment, 
must  be  taken,  within  one  year  after  final  judgment  is  entered, 
upon  the  determination  of  the  general  term  of  the  court  below, 
and  the  judgment-roll  filed.  An  appeal  to  the  Court  of  Appeals, 
from  an  order,  must  be  taken  within  sixty  days  after  service, 
upon  the  attorney  for  the  appellant,  of  a  copy  of  the  order  ap- 
pealed from,  and  a  written  notice  of  the  entry  thereof.  Code  of 
Civil  Pro.,  §  1325. 

615.  Within  what  time  must  an  appeal  frofn  a  judgment  or 
order  he  taken  to  the  General  Term  of  the  same  court  f 

It  must  be  taken  within  thirty  days  after  service  upon  the 
attorney  for  the  appellant  of  a  copy  of  a  judgment  or  order  ap- 
pealed from  and  written  notice  of  the  entry  thereof,  except  that 
where  the  appeal  is  to  the  General  Term  of  the  City  Court  of 
New  York  from  an  interlocutory  judgment  or  order  the  appeal 
must  be  taken  within  ten  days  after  service  of  a  copy  thereof 
and  written  notice  of  entry.     Code  of  Civil  Pro.,  §§  1351,  3190. 

616.  Within  what  time  must  an  appeal  he  taken  to  the  General 
Term  of  the  Supreme  Court  from  a  final  judgment  of  an  in- 
ferior  court  ? 

It  must  be  taken  within  sixty  days  after  service  upon  the 
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attorney  for  the  appellant  of  a  copy  of  the   judgment  and  notice 
of  the  entry  thereof.     Code  of  Civil  Pro.,  §  1341. 

617.  Within  what  time  must  an  appeal   he  taken  hy  a  party 
from  a  decree  or  order  of  the  Surrogate's   Court? 

It  must  be  taken  within  thirty  days  after  the  service  upon 
the  appellant,  or  upon  the  attorney,  if  any,  who  appeared  for  him 
in  the  Surrogate's  Court,  of  a  copy  of  the  decree  or  order  from 
which  the  appeal  is  taken,  and  a  written  notice  of  the  entry 
thereof.     Code  of  Civil  Pro.,  §  2572. 

618.  Within  what  time  must  an  appeal  be  taken  to  the  county 
court  from  a  judgment  rendered  hy  a  justice  of  the  peace  ? 

The  appeal  must  be  taken  within  twenty  days  after  the 
entry  of  the  judgment  in  the  justice's  docket,  except  that  where 
a  defendant  appeals  from  a  judgment  rendered  in  an  action 
wherein  he  did  not  appearand  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  the  personal  service  upon  him  on  the  part  of  the  plaintiff, 
of  written  notice  of  the  entry  of  the  judgment,  but  not  after  the 
expiration  of  five  years  from  the  entry  of  judgment.  Code  of 
Civil  Pro.,  §  3046. 

619.  What  are  the  essentials  of  a  notice  of  the  entry  of 
judgment  which  will  have  the  effect  to  limit  the  time  within  ivhieh 
the  adverse  party  may  appeal  ? 

The  notice  need  not  be  in  any  particular  form,  but  it  must 
be  in  writing;  must  state  where  the  judgment  is  entered; 
should  be  dated  and  properly  addressed  ;  should  be  signed  by 
the  attorney  serving  it,  with  the  addition  of  his  office  address  or 
place  of  business ;  and  should  be  indorsed  upon  or  should  be 
accompanied  by  a  copy  of  the  judgment.  Notice  of  the  entry 
cannot  be  given  until  after  actual  entry,  and  a  copy  of  the 
judgment  cannot  be  served  until  the  costs  are  taxed  and  inserted 
in  the  judgment,  unless  the  party  entering  the  judgment  serves 
with  the  copy  a  notice  of  waiver  of  costs.  Baylies  on  New  Tr. 
&  App.  6T ;  Beinhcuer  v.  Grleason,  44  Hun,  556. 

620.  Can  the  couH  or  a  judge  extend  the  time  fixed  hy  law 
within  which  to  take  an  appeal? 

A  judge  cannot  extend  the   time  within  which  to   take  an 
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appeal  in  any  case  ;  and  the  court  cannot  extend  the  time  with- 
in which  to  take  an  appeal  or  allow  an  appeal  to  be  taken  after 
the  time  limited  has  expired,  except  where  a  party  entitled  to 
appeal  from  a  judgment  or  order  has  died  before  the  expiration 
of  the  time  to  appeal,  in  which  case  the  court  may  allow  the  ap- 
peal to  be  taken  by  the  heir,  devisee  or  personal  representative 
of  the  deceased  at  any  time  within  four  months  after  his  death. 
Code  of  Civil  Pro.,  §  785. 

621.  Can  an  appeal  he  taken  directly  to  the  court  of  appeals 
from  a  judgment  of  a  special  term  of  the  supreme  court  f 

It  can  be  so  taken  in  form,  although  the  appellate  jurisdiction 
of  the  court  of  appeals  is  limited  to  the  review  of  actual  determi- 
nations made  at  general  term  by  the  supreme  court  or  by  either 
of  the  superior  city  courts,  as  stated  in  section  190  of  the  Code. 
Where  final  judgment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  general  term  of  that  court,  of 
an  interlocutory  judgment ;  or  after  the  refusal,  by  the  general 
term,  of  a  new  trial,  either  upon  an  application,  made,  in  the  first 
instance,  at  the  general  term,  or  upon  an  appeal  from  an  order  of 
the  special  term,  or  of  the  judge  before  whom  the  issues  or  ques- 
tions of  fact,  were  tried  by  a  jury  ;  the  party  aggrieved  may  appeal 
directly  from  the  final  judgment  to  the  court  of  appeals,  notwith- 
standing that  it  was  rendered  at  aspe'cial  term,  or  at  a  trial  term, 
or  pursuant  to  the  directions  contained  in  a  referee's  report.  But 
such  an  appeal  brings  up  for  review  only  the  determination  of 
the  general  term  affirming  the  interlocutory  judgment,  or  refusing 
the  new  trial.  Code  of  Civil  Pro.,  §  1336  ;  Baylies  on  New  Tr. 
App.,  198, 199. 

622.  Can  an  appeal  he  taken  to  the  court  of  appeals  from  an 
interlocutory  judgment  or  from  an  order  of  the  general  term  affirm- 
ing such  a  judgment,  except  in  connection  with  an  appeal  from  the 
final  judgment  f 

It  cannot,  save  in  the  single  case  of  an  appeal  from  an  actual 
determination  of  the  general  term  where  an  interlocutory  judg- 
ment has  been  entered  on  the  decision  of  a  demurrer,  and  then 
only  where  the  appeal  is  taken  within  sixty  days  after  the  service 
on  the  attorney  for  the  appellant  of  a  copy  of  the  judgment  and 
notice  of  the  entry  thereof,  and  the  general  term  has  certified 
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that  in  its  opinion  the  question  arising  therein  is  of  sufficient  im- 
portance to  render  a  decision  bj^  the  court  of  appeals  desirable 
before  proceeding  further.  Code  of  Civil  Pro.,  §  190 ;  Baylies 
on  New  tr.  &  App.,  212. 

623.  Can  the  court  of  appeals,  upon  an  appeal  from  a  final 
judgment  rendered  upon  a  jury  trial,  determine  any  question  of 
fact  arising  upon  conflicting  evidence  ? 

It  cannot.  Code  of  Civil  Pro.,  §  1337  ;  Baylies  on  New  Tr. 
&  App.,  278,  281. 

62-4.  What  is  the  general  rule  as  to  appeals  from  orders,  the 
granting  or  refusing  of  which  is  discretionary  with  the  court 
below  f 

As  a  general  rule  discretionary  orders  are  not  appealable, 
and  will  not  be  reviewed  in  the  court  of  appeals ;  but  where  an 
order  is  denied  on  the  ground  that  the  court  had  not  the  power 
to  grant  the  relief  sought,  the  order  denying  the  relief  is  appeal- 
able. So  where  an  order  denies  a  strictly  legal  right,  it  is  appeal- 
able.    Baylies  on  New  Tr.  &  App.  217,  221 ;  4  Wait's  Pr.  262. 

625.  Will  an  appeal  lie  to  the  court  of  appeals  from  an  order 
dismissing  an  appeal  to  the  general  term  of  the  supreme  court  f 

It  will.     4  Wait's  Pr.  255. 

626.  What  security  is  required  on  the  part  of  the  appellant  on 
an  appeal  to  the  court  of  appeals? 

To  render  an  appeal  effectual  for  any  purpose,  a  written 
tindertaking  must  be  executed  on  the  part  of  the  appellant  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pa)'  all 
costs  and  damages  which  may  be  awarded  against  him  on  the 
appeal,  not  exceeding  $500,  or  that  sum  must  be  deposited  with 
the  clerk  with  whom  the  judgment  or  order  was  entered,  to  abide 
the  event  of  the  appeal,  unless  such  undertaking  or  deposit  is 
waived  by  a  written  consent  on  the  part  of  the  respondent.' 
Code  of  Civil  Pro.,  §  1305,  1306, 1326. 

627.  What  is  necessary  to  render  an  appeal  from  a  judgment, 
directing  the  payment  of  money,  a  stay  of  the  execution  of  the  judg- 
ment f 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money. 
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or  from  a  judgment  or  order,  direotiijg  the  payment  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  tlie  judgment  or  order, 
until  the  appellant  gives  a  written  undertaking,  to  the  effect 
that  if  the  judgment  or  order  appealed  from,  or  any  part  thereof, 
is  affirmed,  or  the  appeal  is  dismissed,  he  will  pay  the  sum,  re- 
covered or  directed  to  be  paid,  by  the  judgment  or  order,  or  the 
part  thereof,  as  to  which  it  is  affirmed.  But  where  the  judgment 
or  order  directs  the  payment  of  money  in  fixed  installments,  the 
undertaking  must  be  to  the  effect,  that  the  appellant'  will  pay 
each  installment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to'  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.    Code  of  CivU  Pro.,  §  1327. 

628.  What  proceeding  is  necessary  to  rende^^-an  appeal  from  a 
judgment  directing  the  assignment  or  delivery  of  documents,  or 
personal  property,  a  stay  of  proceedings  on  the  judgment  ? 

In  order  that  the  appeal  shall  operate  as  a  stay  of  proceed- 
ings on  the  judgment,  the  things  required  to  be  assigned  or 
delivered  must  be  brought  into  court,  or  placed  in  the  custody 
of  such  officer  or  receiver  as  the  court  shall  appoint,  or  an  under- 
■  taking  must  be  given  on  the  part  of  the  appellant  to  the  effect 
that  he  will  obey  the  order  of  the  appellate  court  upon  appeal. 
Code  of  Civil  Pro.,  §§  1328,  1329. 

629.  Sow  would  you  proceed  to  obtain  a  stay  of  proceedings  by 
an  appeal  from  a  judgment  directing  the  execution  of  a  conveyance 
or  other  instrument  f 

The  execution  of  the  judgment  may  be  stayed  by  executing 
the  instrument  as  directed  by  the  judgment,  and  depositing  the 
same  with  the  clerk  with  whom  the  judgment  is  entered,  to 
abide  the  judgment  of  the  appellate  court.  4  Wait's  Pr.  272  ; 
Code  of  Civil  Pro.,  §  1330. 

630.  What  must  be  the  tenor  of  an  undertaking  which  shall  have 
the  effect  of  rendering  an  appeal  from  a  judgment  directing  the 
sale  or  delivery  of  possession  of  real  property,  a  stay  of  proceedings 
on  such  judgment  ? 

If  the  appeal  is  taken  from  a  judgment,  which  entitles  the 
respondent  to  the  immediate  possession  of  real  property,  or  from 
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a  judgment  or  order,  directing  the  sale  or  the  delivery  of  pos- 
session of  real  property,  it  does  not  stay  the  execution  of  the 
judgment  or  order,  until  the  appellant  gives  a  written  undertak- 
ing, to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  be  committed,  any  waste  thereon  ; 
and  that,  if  the  judgment  or  order  is  affirmed,  or  the  appeal  is 
dismissed,  he  will  pay  the  value  of  the  use  and  occupation  of  the 
property,  or  the  part  thereof,  as  to  which  the  judgment  or  order 
is  aflBrmed  from  the  time  of  taking  the  appeal,  until  the  delivery 
of  the  possession  thereof,  pursuant  to ,  the  judgment  or  order, 
not  exceeding  a  specified  sum,  fixed  by  a  judge  of  the  court 
below.  But  if  the  judgment  directs  a  foreclosure  and  sale  of 
real  property  mortgaged,  an  undertaking  is  sufficient  to  stay  the 
execution  of  the  judgment,  which  is  to  the  effect  that  if  the 
judgment  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant 
will  pay  any  deficiency  which  may  occur  upon  the  sale,  in  dis- 
charging the  sum  to  pay  which  the  sale  is  directed,  with  interest 
and  the  costs,  and  all  expenses  chargeable  against  the  proceeds 
of  the  sale,  not  exceeding  a  specified  sum,  fixed  by  a  judge  of 
the  court  below.  Code  of  Civil  Pro.,  §  1331 ;  4  Wait's  Pr.  674, 
675. 

6SJ1.    Where  must  all  undertakings  given  on  appeal  he  filed  f 
They  must  be  filed  with  the  clerk  with  whom  the  judgment 
or  order  appealed  from  was  entered.     Code  of  Civil  Pro.,  §  1307. 

633.  From  what  inferior  courts  and  from  what  determinations 
thereof  may  an  appeal  he  taken  to  the  Supreme  Court  ? 

An  appeal  may  be  taken  to  the  Supreme  Court  from  a  final 
judgment  rendered  by  a  county  court  or  by  any  other  court  of 
record  possessing  original  jurisdiction  where  an  aj)peal  therefrom, 
to  a  court  other  than  the  Supreme  Court,  is  not  expressly  given 
by  statute.  An  appeal  may  also  be  taken  to  the  Supreme  Court 
from  an  order  affecting  a  substantial  right  made  by  the  court  or 
a  judge  in  an  action  brought  in  or  taken  by  appeal  to  a  court 
above  specified.     Code  of  Civil  Pro.,  §§  1340,  1342. 

633.    When  is  security  necessary  to  perfect  an  appeal  from  an 
inferior  court  to  the  Supreme  Court  ? 

Security  is  required  to  perfect  an  appeal  from  a  final  judg- 
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ment,  but  is  not  required  to  perfect  an  appeal  from  an  order. 
Code  of  Civil  Pro.,  §§  1341,  1343. 

634.  Upon  what  papers  must  an  appeal  to  the  Supreme  Court 
from  an  order  of  a  county  court  or  county  judge  he  heard  ? 

The  appeal  must  be  heard  upon  a  certified  copy  of  the  no- 
tice of  appeal  arid  of  the  papers  used  before  the  court  or  the 
judge  upon  the  hearing  of  the  motion.  Code  of  Civil  Pro.,  §§ 
1344,  1353. 

635.  In  what  cases  may  an  appeal  he  taken  to  the  general  term 
of  the  Supreme  Court  from  a  final  judgment  rendered  in  the  same 
court  ?  gjp 

An  appeal  may  be  so  taken  upon  questions  of  law,  or  upon 
the  facts,  or  both,  where  the  judgment  was  rendered  upon  a  trial 
by  a  referee,  or  by  the  court  without  a  jury ;  and  it  may  be  so 
taken  upon  questions  of  law,  where  the  judgment  was  rendered 
upon  the  ver^dietof  a-jury.     Code  of  Civil  Pro.,  §  1346. 

636.  Can  an  appeal  he  taken  hy  a  party  from  a  judgment  or 
order  rendered  or  made  upon  his  default  f 

It  cannot,  except  where  the  appeal  is  from  an  inferior  court 
to  the  county  court,  or,  in  the  city  of  New  York,  to  the  court  of 
common  pleas.  Baylies  on  New  Tr.  &  App.  9.  4  "Wait's  Pr. 
244,  250,  295. 

637.  What  is  the  remedy  of  a  party  in  default? 

His  remedy  is  to  apply  to  the  court  to  have  the  default 
opened,  or  the  judgment  or  order  set  aside,  and  if  the  motion  is 
denied  to  appeal  from  the  order  of  denial.  4  Wait's  Pr.  244 ; 
Baylies  on  New  Tr.  &  App.  9. 

638.  State  the  general  rule  as  to  what  ohjections  not  raised  at 
the  trial,  may_  he  raised  for  the  first  time  upon  appeal? 

Any  objection  not  raised  at  the  trial,  and  which  if  raised, 
could  not  have  been  obviated,  may  be^raised  upon  appeal ;  but 
any  objection  not  raised  upon  the  trial,  which  if  raised  might 
have  been  obviated,  cannot  be  raised  for  the  first  time  upon 
appeal.     4  Wait's  Pr.  230,  231 ;  Baylies  on  New  Tr.  &  App.  188. 

639.  From  what  orders  made  in  an  action,  on  notice,  at  the  trial 
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or  special  term  may  an  appeal  be  taken  to  the  general  term  of  the 
game  court  f 

1.  On  order  granting,  refusing,  continuing  or  modifying  a 
provisional  remedy;  2.  An  order  granting  or  refusing  a  new 
trial,  except  where  specific  questions  of  fact  arising  upon  the 
issues  in  an  action  triable  by  the  court  have  been  tried  by  a  jury 
pursuant  to  an  order  under  section  971  of  the  Code  ;  3.  An  order 
involving  some  part  of  the  merits ;  4.  An  order  affecting  a  sub- 
stantial right;  5.  An  order  which  in  effect  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal  might  be  taken ; 
and  6.  An  order  which  determines  a  statutory  provision  of  the 
State  to  be  unconstitutional,  and  the  determination  appears  from 
the  reasons  given  for  the  decision  thereupon,  or  is  necessarily 
implied  in  the  decision.     Code  of  Civil  Pro.,  §  1347. 

640.  Can  an  appeal  he  taken  to  the  general  term  from  an  order 
made  upon  a  summary  application  after  judgment  ? 

It  can ;  such  orders  are  deemed  to  have  been  made  in  an  'ac- 
tion for  the  purposes  of  appeal.     Code  of  Civil  Pro.,  §  1347. 

641.  Can  an  appeal  he  taken  to  the  general  term  from  an  order 
made  in  an  action  upon  notice  hy  a  judge  out  of  court  f 

It  can.  An  appeal  can  be  taken  from  an  order  made  in  an 
action  upon  notice  by  a  judge  out  of  court  in  a  case  where  an 
appeal  might  be  taken  if  the  order  had  been  made  by  the  court. 
Code  of  Civil  Pro.,  §  1348. 

642.  Can  an  appeal  be  taken  to  the  general  term  of  the  supreme 
court  from  an  interlocutory  judgment  rendered  at  the  circuit,  ? 

It  can.     Code  of  Civil  Pro.,  §  1349. 

643.  Will  an  appeal  lie  from  the  decision  of  a  judge  granting 
or  refusing  an  ex  parte  order? 

It  will  not.  4  Wait's  Pr.  330;  Baylies  on  New  Tr.  & 
App.  8. 

644.  Can  an  appeal  to  the  general  term  of  the  supreme  court  be 
taken  from  the  decision  of  a  surrogate  admitting  a  will  to  probate  f 

It  can.     Code  of  Civil  Pro.,  §§  2570,  2585. 


448  Practice. 

645.  What  orders  may  he  said  to  "  involve  the  merits  "  within 
the  meaning  of  the  Code  ? 

All  orders  made  in  the  progress  of  a  cause  involve  the 
merits,  except  such  as  relate  merely  to  matters  resting  in  the 
discretion  of  the  court,  or  to  mere  matters  of  practice  or  form  of 
procedure.  4  Wait's  Pr.  322 ;  Baylies  on  New  Tr.  &  App. 
308. 

646.  What  is  a  "  substantial  right "  within  the  meaning  of  the 
Code. 

It  is  not  possible  to  give  a  general  definition  of  the  phrase 
which  will  harmonize  with  all  the  cases.  In  some  cases  it  is 
held  that  the  term  is  used  to  distinguish  between  matters  of  sub- 
stance and  matters  of  form.  In  other  cases  it  has  been  held  that 
the  phrase  is  employed  to  distinguish  between  absolute  legal 
rights  and  matters  resting  to  some  extent  in  discretion.  See  4 
Wait's  Pr,  322  ;  Baylies  on  New  Tr.  &  App.  215. 

647.  How  would  you  obtain  a  stay  of  proceedings  under  an  order 
from  which  an  appeal  had  been  taken  to  the  general  term  ? 

By  an  application  to  the  court,  or  to  a  judge  of  the  court,  in 
or  from  which  the  appeal  is  taken  for  an  order  directing  a  stay. 
Code  of  Civil  Pro.,  §  1351 ;  4  Wait's  Pr.  332. 

648.  To  what  court  or  term  must  an  appeal  be  taken  in  the  first 
instance  from  a  Judgment  rendered  by  the  city  court  of  New  York? 

It  must  be  taken  to  the  general  term  of  that  court.  Code 
of  Civil  Pro.,  §  3188. 

649.  To  what  court  or  term  must  an  appeal  be  taken  from  a 
final  judgment  rendered  by  the  general  term  of  the  city  court  of 
New  York  on  an  appeal  ? 

The  appeal  must  be  taken  to  the  court  of  common  pleas  and 
will  be  heard  at  general  term.  Code  of  Civil  Pro.,  §§  3191, 
8193. 

660.  To  what  court  must  an  appeal  be  taken  from  a  Judgment 
rendered  by  a  district  court  of  the  city  of  New  York  ? 

It  must  be  taken  to  the  court  of  common  pleas.  Code  of 
Civil  Pro.,  §  3213. 
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651.  To  what  court  must  an  appeal  he  taken  from  a  judgment 
rendered  hy  the  munieipal  court  of  Buffalo  ? 

It  must  be  taken  to  the  superior  court  of  that  city  and  must 
be  heard  at  general  term.     Baylies  on  New  Trials  &  App.  414. 

652.  How  are  judgments  rendered  hy  a  justice  of  the  peace  re- 
viewed ? 

The  only  mode  of  review  is  by  appeal.  Code  of  Civil  Pro., 
§  3044. 

653.  In  what  cases  may  an  appellant  have  a  new  trial  in  the 
oounty  court  on  an  appeal  from  a  judgment  of  a  justice  of  the 
peace  ? 

Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice  and  the  sum  for  which  judgment  was  demanded  by 
either  party  in  his  pleading  exceeds  $50 ;  or  where  in  an  action 
to  recover  a  chattel,  the  value  of  the  property  as  fixed,  together 
with  the  damages  recovered,  if  any,  exceeds  f50,  the  appellant 
may  in  his  notice  of  appeal  demand  a  new  trial  in  the  appellate 
court  and  he  thereupon  becomes  entitled  to  a  new  trial  whether 
the  defendant  was  or  was  not  present  at  the  trial  before  the 
justice.     Code  of  Civil  Pro.,  §  3068. 

654.  Sow  is  an  appeal  taken  from  a  judgment  rendered  hy  a 
justice  of  the  peace  ? 

An  appeal  is  taken  by  serving  upon  the  justice  by  whom  the 
judgment  was  rendered,  and  upon  the  respondent,  a  written 
notice  of  appeal  subscribed  either  by  the  appellant  or  his  attorney. 
Code  of  Civil  Pro.,  §  3046. 

655.  How  must  the  notice  of  appeal  he  served  upon  the  justice  ? 
Service  of  the  notice  must  be  made  by  delivering  it  to  him 

personally,  or  to  his  clerk  appointed  pursuant  to  law.  If  the 
justice  is  dead,  or  if  neither  he  nor  his  clerk  can  with  reasonable 
diligence  be  found  within  the  county,  the  service  may  be  made 
by  delivering  the  notice  to  the  appellate  court.  Unless  the 
justice  is  dead,  the  appellant  must  at  the  time  of  serving  the 
notice  pay  to  the  person  to  whom  it  is  delivered,  the  costs  of 
the  action  included  in  the  judgment,  and  the  sum  of  two  dollars 
as  the  fee  of  the  justice  for  making  the  return.  Code  of  Civil 
Pro.,  §  3047. 
29 
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656.  When  may  the  notice  of  appeal  he  served  upon  the  re- 
spondent by  serving  it  upon  his  attorney  ? 

It  may  be  so  served  when  the  respondent  is  not  a  resident 
of  the  county  and  the  person  who  appeared  as  his  attorney  upon 
the  trial  is  a  resident  of  the  county.  Code  of  Civil  Pro., 
§  3048. 

657.  Sow  may  service  he  made  upon  the  respondent  when  he  is 
a  resident  of  the  county  and  did  not  appear  hy  attorney  before  the 
justice  ? 

The  notice  may  be  served  upon  him  by  delivering  it  to  him 
personally  in  any  part  of  the  State,  or  by  leaving  it  at  his  resi- 
dence with  a  person  of  suitable  age  and  discretion,  or  if  service 
cannot  be  made  upon  him  within  the  county  with  due  diligence 
either  personally  or  by  leaving  it  at  his  residence  with  a  suitable 
person,  it  may  be  served  upon  him  by  delivering  it  to  the  clerk 
of  the  appellate  court.  Code  of  Civil  Pro.,  §  3048  ;  4  Wait's  Pr. 
400 ;  3  Wait's  Law  &  Pr.  928. 

658.  Does  the  statute  require  that  a  party  taking  an  appeal 
from  a  judgment  rendered  by  a  justice  of  the  peace  shall  give  secu- 
rity on  the  appeal  ? 

If  the  appellant  in  his  notice  of  appeal  demands  a  new  trial 
in  tlie  appellate  court,  he  must,  at  the  time  of  the  service  of  the 
notice  upon  the  justice,  give  the  undertaking  required  to  stay 
execution  upon  the  judgment.  This  is  necessary  to  render  the 
appeal  effectual.  But  if  he  does  not  demand  a  new  trial  in  the 
appellate  court,  he  is  not  required  to  give  any  security  on  the 
appeal  unless  he  desires  to  stay  execution  on  the  judgment.  Code 
of  Civil  Pro.,  §  8069 ;  3  Wait's  Law  &  Pr.  (5th  ed.)  929. 

65&.  How  may  the  appellant  obtain  a  stay  of  execution  on  ap- 
peal from  a  justice' s  judgment  to  the  county  court? 

By  giving  a  written  undertaking  executed  by  one  or  more 
sureties,  approved  by  the  justice  or  by  the  county  judge,  to  the 
effect  that  if  the  appeal  is  dismissed,  or  if  judgment  is  rendered 
against  the  appellant  in  the  appellate  court,  and  an  execution 
issued  thereupon  is  returned  wholly  or  partly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judgment,  or  the  portion 
thereof  remaining  unsatisfied  not  exceeding  a  sum  specified  in 
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the  undertaking,  which  must  be  at  least  $100,  and  not  less  than 
twice  the  amount  of  the  judgment ;  or,  if  the  judgment  appealed 
from  is  for  the  recovery,  of  a  chattel,  that  the  sureties  will  pay 
the  sum  fixed  by  that  judgment  as  the  value  of  the  chattel 
together  with  the  damages,  if  any,  awarded  for  the  taking,  with- 
holding, or  detention  thereof.  Code  of  Civil  Pro.,  §  3050  ;  3 
Wait's  Law  &  Pr.  (5th  ed.)  929. 

660.  Of  what  does  the  return  consist  on  an  appeal  to  the  county 
court  for  a  new  trial? 

It  consists  of  the  summons,  and  each  warrant  of  attachment, 
order  of  arrest,  requisition  to  replevy,  or  execution  granted  by 
the  justice  in  the  action,  with  proof  of  service  ;  and  also  the 
original  pleadings  or  copies,  the  proceedings  on  the  trial,  the 
judgment  and  a  brief  statement  of  the  amount  and  nature  of  the 
claims  litigated  by  the  parties.  The  notice  of  appeal,  and  any 
undertaking  given  on  the  appeal,  should  be  annexed  to  the  re- 
turn.    Code  of  Civil  Pro.,  §  3053 ;  4  Wait's  Pr.  416. 

661.  Of  what  should  the  return  consist  when  a  new  trial  in  the 
county  court  is  not  demanded  in  the  notice  of  appeal  ? 

It  must  contain  all  the  proceedings,  including  the  evidence 
and  judgment.  The  notice  of  appeal,  and  any  undertaking  given 
on  the  appeal,  should  be  annexed  to  the  return.  Code  of  Civil 
Pro.,  §  3053  ;  3  Waifs  Law  &  Pr.  941. 

662.  How  should  the  appellant  proceed,  if  the  return  of  the 
justice  is  defective  in  any  essential  particular  ? 

The  appellant  should  apply  to  the  county  court  for  an  order 
directing  a  further  or  amended  return  ;  and,  if  the  order  is  not 
complied  with,  should  proceed  to  have  the  justice  punished  as 
for  contempt.  Code  of  Civil  Pro.,  §  3055 ;  3  Wait's  Law  &  Pr. 
951 ;  4  Wait's  Pr.  431. 

663.  If  a  justice  of  the  peace,  whose  judgment  is  appealed  from, 
should  die  before  making  a  return  to  the  county  court,  would  the 
appeal  he  dismissed  on  account  of  the  impossibility  of  obtaining  a 
return  ? 

It  would  not,  the  county  court  would  receive  affidavits  or' 
examine  witnesses  as  to  the  evidence  and  other  proceedings 
taken  before  tlie  justice  and  as  to  the  judgment  rendered  by  him, 
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and  would  determine  the  appeal  as   if  a  return  had  been  duly 
made.     Code  of  Civil  Pro.,  §  8056. 

663.  If  your  client  had  appealed  to  the  county  court  from  a 
judgment  rendered  against  him  hy  a  justice  of  the  peace  and  the 
appeal  had  been  improperly  dismissed  hy  the  appellate  court  before 
it  could  he  brought  to  a  hearing,  how  would  you  proceed  to  protect 
your  client'' s  rights  f 

An  appeal  from  the  order  of  dismissal  or  from  the  judgment 
entered  thereon  would  be  the  most  direct  remedy,  andr  one  to 
which  the  appellant  would  be  clearly  entitled  ;  and  it  seems  that 
it  might  be  possible  to  compel  the  court  to  reinstate  the  appeal 
and  proceed  to  judgment  by  a  writ  of  mandamus.  Baylies  on 
New  Tr.  &  App.  363 ;  5  Wait's  Pr.  553 ;  Moses  on  Mandamus, 
26 ;  But  see  Fiero  on  Spec.  Pro.  56.^ 

664.  Upon  what  papers  must  the  county  court  hear  an  appeal 
taken  from  a  justice' s  judgment  where  a  new  trial  is  not  demanded 
in  the  appellate  court  ? 

The  appeal  must  be  heard  upon  the  original  papers  or  upon 
a  certified  copy.     Code  of  Civil  Pro.,  §  3063. 

665.  How  are  technical  errors,  and  defects  not  affecting  the 
merits,  disposed  of  in  the  county  court  upon  the  hearing  of  an 
appeal  ? 

Such  errors  and  defects  are  disregarded  and  the  court  pro- 
ceeds to  render  judgment  according  to  the  justice  of  the  case. 
Code  of  Civil  Pro.,  §  3063. 

666.  In  what  cases  may  the  appellate  court  order  a  new  trial  be- 
fore the  same  or  another  justice  ? 

A  new  trial  may  be  ordered  where  the  appeal  is  taken  by  a 
defendant  who  failed  to  appear  before  the  justice  either  upon  the 
return  of  the  summons  or  at  the  time  to  which  the  trial  of  the  ac- 
tion was  adjourned,  and  who  Shows  by  affidavit  or  otherwise  that 
manifest  injustice  has  been  done  and  renders  a  satisfactory  ex- 
cuse for  his  default.  Code  of  Civil  Pro.,  §  3064 ;  4  Wait's  Pr. 
464  ;  3  Wait's  Law  &  Pr.  971. 

667.  State  generally  the  mode  of  proceeding  in  tha  county  court 
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where  a  new  trial  is  demanded  in  that  court  in  a  proper  case,  on 
appeal  from  a  judgment  of  a  justice  of  the  peace? 

Upon  an  appeal  to  the  county  court  for  a  new  trial,  the  ac- 
tion is  deemed  at  issue  in  the  county  court  after  the  expiration 
of  ten  days  from  the  filing  of  the  return ;  and  all  proceedings 
upon  the  appeal  including  the  entry,  enforcement  and  review  of 
the  judgment  are  substantially  the  same  as  if  the  action  had  been 
commenced  in  the  county  court.     Code  of  Civil  Pro.,  §  3071. 

668.  What  constitutes  the  judgment  roll  on  an  appeal  to  the 
county  court  from  a  judgment  of  a  justice?' 

The  judgment-roll  consists  of  (1)  the  return  of  the  justice,  or 
a  certified  copy  thereof,  the  notice  of  appeal,  and  the  undertaking, 
if  any  has  been  given ;  (2)  the  verdict,  report,  or  decision,  and 
each  offer  if  any  made  in  accordance  with  the  provisions  of  the 
Code  ;  (3)  a  certified  copy  of  the  judgment,  together  with  each 
notice  of  exceptions,  or  case,  which  is  then  on  file  ;  and  (4)  every 
other  paper  then  on  file,  and  a  certified  copy  of  every  order  which 
in  any  way  involves  the  merits  or  necessarily  affects  the  judg- 
ment.    Code  of  Civil  Pro.,  §  3061. 

669.  How  are  costs  awarded  on  appealfrom  a  justice's  judgment 
to  the  county  court  where  a  new  trial  in  the  latter  court  is  not 
demanded  ? 

1.  If  the  appeal  is  dismissed  for  a  failure  to  bring  it  to  a  hear- 
ing costs  are  not  awarded  to  either  party.  2.  If  the  judgment 
is  reversed  for  an  error  in  fact  not  affecting  the  merits,  or  if  a 
new  trial  is  directed  before  the  same  or  another  justice,  the  costs 
of  the  appeal  are  in  the  discretion  of  the  court.  3.  If  the  judg- 
ment is  affirmed  costs  are  awarded  to  the  respondent.  4.  If  the 
judgment  is  reversed  costs  are  awarded  to  the  appellant.  5.  If 
the  judgment  is  affirmed  only  in  part,  the  costs  or  such  part  there- 
of as  to  the  appellate  court  seems  just,  not  exceeding  ten  dollars, 
besides  disbursements,  may  be  awarded  to  either  party.  Code 
of  Civil  Pro.,  §  3066. 

670.  A  plaintiff  in  an  actionin  justices'  court  recovered  judgment 
for  $100,  and  costs.  From  this  judgment  the  defendant  appealed 
to  the  county  court  demanding  a  new  trial  in  that  court.  Within 
fifteen  days  after  the  service  of  the  notice  of  appeal  the  plaintiff 
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duly  served  upon  the  defendant  a  written  offer  to  allow  judgment 
to  he  rendered  in  the  appellate  court  in  his  favor  for  f50,  which 
offer  the  defendant  did  not  accept.  On  the  trial  in  the  county  court 
a  verdictfor  f  12  was  rendered  in  favor  of  the  plaintiff.  Which  'party 
was  entitled  to  costs  of  the  appeal  f 

Neither  party  was  entitled  to  costs.  As  the  recovery  was 
more  favorable  to  the  defendant  than  the  sum  offered  he  was  not 
liable  for  costs  to  the  plaintiff :  and  as  the  Code  makes  no  pro- 
vision for  the  allowance  of  costs  to  the  plaintiff  in  such  case,  none 
could  be  awarded  to  him.     Zoller  v.  Smith,  45  Hun,  319. 

671.  If  a  judgment  rendered  hy  a  justice  of  the  peace  has  been 
collected,  and  such  judgment  is  reversed  on  appeal,  in  what  manner 
is  the  appellant  restored  to  his  rights  ? 

In  such  case  the  appellate  court  may  make  or  compel  restitu- 
tion of  property  or  of  a  right  lost  by  means  of  the  erroneous 
judgment,  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value  of  property  sold  by  virtue  of  a  warrant  of 
attachment  in  the  action  or  an  execution  issued  on  the  judgment. 
In  that  case  the  appellate  court  may  compel  the  value,  or  the 
purchase-price  to  be  restored,  or  deposited  to  abide  the  event  of 
the  action,  as  justice  requires.     Code  of  Civil  Pro.,  §  3058 

673.  What  notice  is  required  of  an  application  for  an  order  for 
restitution  in  such  cases  ? 

Six  days  notice  must  be  given.  Code  of  Civil  Pro.,  §    3058. 

673.  What  is  an  order  ? 

Any  direction    of   a  court  or   judge  made  in  an    action   or 
special  proceeding,   if  in  writing,    and  not   contained  in  a  judg- 
ment,  is   an   order.     Code   of   Civil  Pro.,  §  767;  4  Wait's  Pr. 
572. 

674.  What  is  amotion? 

It  is  an  application  for  an  order.     Code  of  Civil  Pro.,  §  768. 

675.  What  are  enumerated  motions  ? 

Enumerated  motions  are  motions  arising  on  special  verdict, 
issues  of  law ;  cases  ;  exceptions ;  appeals  from  judgments  sus- 
taining or  overruling  demurrers ;  appeals  from  a  judgment  or 
order  granting  or  refusing  a  new  trial  in  an  inferior  court ;   ap- 
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peals  to  the  General  Term  of  the  Supreme  Court  or  of  a  superior 
city  court  from  a  final  or  interlocutory  judgment  rendered  in  the 
same  court ;  agreed  cases  submitted  under  section  1279  of  the 
Code ;  appeals  from  final  orders  and  decrees  of  Surrogates' 
Courts ;  and  the  matters  provided  for  by  sections  2085,  2099 
and  2138  of  the  Code  relating  to  writs  of  mandamus,  prohibition 
and  certiorari.     Rule  38. 

676.  What  are  non-enumerated  motions? 
Non-enumerated  motions   include  all   other  questions   sub- 
mitted to  the  court.     Rule  38. 

677.  Where  must  non-enumerated  motions  be  heard? 

They  must  be  heard  at  Special  Term  unless  the  law  other- 
wise directs.     Rule  38. 

678.  Is  it  permissible  for  a  party  to  make  separate  motions 
for  each  objection  to  his  opponent'' s  proceedings  ? 

It  is  not.  Where  a  party  objects  to  any  proceedings  in  a 
cause,  he  must  embody  all  his  objections  in  one  motion.  Thus, 
where  a  party  moved  to  set  aside  a  demurrer  as  irregular,  and 
failing,  moved  for  judgment  upon  it  as  frivolous,  the  latter 
motion  was  denied.     1  Till.  &  S.  Pr.  409;  4  Wait's  Pr.  572. 

679.  When  the  motion  is  based  upon  grounds  which  do  not 
appear  upon  the  face  of  the  pleadings  or  other  papers  in  the  case, 
in  what  manner  should  the  application  be  made  ? 

In  such  case  it  is  usual  to  make  application  upon  aifidavit 
setting  forth  the  facts  upon  which  the  party  relies  for  the  relief 
demanded.  In  some  cases,  it  is  proper  to  base  the  motion  upon 
a  petition,  as  for  example  in  certain  special  proceedings,  though 
the  word  "  affidavit "  as  used  in  the  Code,  includes  a  verified 
petition  or  answer  in  a  special  proceeding,  and  also  a  verified 
pleading  in  an  action.  See  1  Till.  &  S.  Pr.  409;  Code  of  Civil 
Pro.,  §  3843, 

680.  Where  and  before  whom  may  an  affidavit  be  taken? 

It  may  be  taken  before  a  judge,  clerk,  deputy-clerk,  or 
special  deputy-clerk  of  a  court,  a  notary  public,  mayor,  justice 
of  the  peace,  surrogate,  special  county  judge,  special  surrogate, 
county  clerk,  deputy  county  clerk,  special  deputy  county  clerk, 


456  Practice. 

or  commissioner  of  deeds,  within  the  district  in  which  the 
officer  is  authorized  to  act.     Code  of  Civil  Pro.,  §  842. 

681.  What  are  the  requisites  of  ak  affidavit  ? 

Every  affidavit  must  show  on  its  face  the  county  in  which  it 
was  taken,  so  that  the  court  may  know  that  it  was  made  before 
an  officer  having  jurisdiction,  or  it  will  be  a  nullity.  The  names 
of  all  the  deponents  should  be  mentioned.  If  made  by  several 
deponents,  it  should  show  that  they  were  severally  sworn.  It 
must  appear  before  whom  the  affidavit  was  taken.  This  appears 
by  the  words  "before  me"  in  the  jurat ;  and  the  omission  of 
these  words  there  have  been  held  to  be  fatal.  The  jurat  should 
state  the  time  when  the  oath  was  made,  even  the  day  of  the 
month.     1  Till.  &  S.  Pr.  410,  411 ;  4  Wait's  Pr.  580. 

682.  In  order  that  affidavits  made  in  any  other  State  or  country, 
may  he  read  upon  a  motion  in  this  State,  how  should  they  he 
taken  ? 

Except  as  otherwise  specially  prescribed  by  law,  an  affidavit 
may  be  taken  without  the  State  before  an  officer  authorized  by 
the  laws  of  the  State  to  take  and  certify  the  acknowledgment 
and  proof  of  deeds  to  be  recorded  in  the  State ;  and  when  certified 
by  him  to  have  been  taken  before  him  and  accompanied  with  the 
like  certificates  as  to  his  official  character  and  the  genuineness  of 
his  signature  as  are  required  to  entitle  a  deed  acknowledged 
before  him  to  be  recorded  within  the  State,  may  be  used  as  if 
taken  and  certified  in  tliis  State  by  an  officer  authorized  by  law 
to  take  and  certify  the  samg.     Code  of  Civil  Pro.,  §  844. 

683.  Is  a  defective  title  sufficient  to  render  an  affidavit  invalid? 
No.    An  affidavit  made  without  a  title,  or  with  a  defective 

title,  is  as  valid  and  effectual,  for  every  purpose,  as  if  it  were 
duly  entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding 
in  which  it  is  made.     Code  of  Civil  Pro.,  §  728. 

684.  What  does  the  title  of  an  affidavit  emhrace  ? 

The  title  of  an  affidavit  embraces  its  entire  heading,  namely, 
the  name  of  the  court  as  well  as  the  names  of  the  parties.  Baylies' 
Tr.  Pr.  519. 
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685.  In  what  judicial  district  must  a  motion  on  notice  he  made 
in  an  action  in  the  Supreme  Court  ? 

A  motion,  upon  notice,  in  ,an  action  in  the  supreme  court, 
must  be  made  within  the  judicial  district  in  which  the  action  is 
triable,  or  in  a  county  adjoining  that  in  which  it  is  triable,  except- 
that  where  it  is  triable  in  the  first  judicial  district,  the  motion  must 
be  made  in  that  district;  and  a  motion,  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  elsewhere.  But  this  does 
not  apply  to  a  case,  where  it  is  specially  prescribed  by  law  that  a 
motion  may  be  made  in  the  county  where  the  applicant,  or  other 
person  to  be  affected  thereby,  or  the  attorney,  resides.  Code  of 
Civil  Pro.,  §  769 ;  4  Wait's  Pr.  592 ;  Baylies'  Tr.  Pr.  524. 

686.  What  judge  may  make  an  ex  parte  order  ? 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of 
the  court,  out  of  court,  and  without  notice,  and  the  particular 
judge  is  not  specially  designated  by  law,  it  may  be  made  by  any 
judge  of  the  court,  in  any  part  of  the  State  ;  or,  except  to  stay 
proceedings  after  verdict,  report,  or  decision,  by  a  justice  of  the 
Supreme  Court,  or  by  a  judge  of  a  superior  city  court  within  the 
citj''  wherein  his  court  is  located,  or  by  the  county  judge  of  the 
county  where  the  action  is  triable,  or  in  which  the  attorney  for 
the  applicant  resides.  Code  of  Civil  Pro.,  §  772  ;  4  Wait's  Pr. 
592 ;  Baylies'  Tr.  Pr.  526. 

687.  By  what  judge  may  an  order  so  made  be  vacated  or  mod- 
ified ? 

Where  such  an  order  grants  a  provisional  remedy,  it  can  be 
vacated  only  in  the  mode  specially  prescribed  by  law  ;  in  any 
other  case,  it  may  be  vacated  or  modified,  without  notice,  by  the 
judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 
Code  of  Civil  Pro.,  §  772. 

688.  In  what  manner  are  motions  brought  before  the  court  ? 

As  a  general  rule  all  questions  for  argument  and  all  motions 
must  be  brought  before  the  court  by  a  notice  of  motion  or  by  an 
order  to  show  cause.  If,  however,  the  statute  permits  a  partic- 
ular motion  to  be  made  ex  parte,  or  the  adverse  party  has  no 
interest  in  the  subject  of  the  motion,  no  notice  is  required, 
Baylies'  Tr.  Pr.  513 ;  4  Wait's  Pr.  595. 
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689.  If  a  motion  is  made  on  notice,  at  what  time  must  the  notice 
be  served  on  the  adverse  party  as  a  general  rule  ? 

If  the  notice  is  s6rved  by  mail,  it  must  be  deposited  in  the 
post-office  at  least  sixteen  days  before  the  time  fixed  for  the 
hearing.  If  the  notice  is  personally  served,  it  must  be  served  at 
least  eight  days  before  the  time  appointed  for  the  hearing  unless 
the  court  or  a  judge  thereof,  upon  an  affidavit  showing  grounds 
therefor,  makes  an  order  to  show  cause  why  the  application 
should  not  be  granted,  and  in  the  order  directs  that  service 
thereof,  less  than  eight  days  before  it  is  returnable  shall  be  suffi- 
cient.   Code  of  Civil  Pro.,  §  780. 

690.  If  a  motion,  made  ex  parte,  is  denied,  can  the  moving  parti/ 
make  another  application  to  another  judge  in  reference  to  the  same 
matter,  and  in  the  same  stage  of  the  proceedings  f 

He  cannot.  A  subsequent  application  in  reference  to  the 
same  matter  at  the  same  stage  of  proceedings  can  only  be  made 
to  the  same  judge  or  to  the  court.  If  it  is  made  to  another  judge 
an  order  granted  thereon  will  be  vacated,  and  the  person  making 
the  application,  with  knowledge  of  the  previous  application,  will 
be  punished  by  the  court  for  contempt.  Code  of  Civil  Pro., 
.§§  776,  778. 

691.  What  statement,  as  to  a  previous  application,  must  he  con- 
tained in  every  affidavit  upon  which  an  ex  parte  motion  is  based  ? 

The  affidavit  must  state  whether  any  previous  application 
has  been  made  for  the  order,  and  if  made  to  what  court  or  judge, 
and  what  order  or  decision  was  made  thereon,  and  what  new. 
facts,  if  any,  are  claimed  to  be  shown.     Rule  25. 

692.  What  proceedings  may  be  had  when  the  party  on  whom  a 
notice  of  motion  has  been  served  fails  to  appear  at  the  time  and  place 
specified  in  the  notice  f 

In  that  case  the  moving  party  is  entitled  to  an  order  for  the 
relief  specified  in  the  notice  of  motion,  on  proof  of  due  service 
of  the  notice  and  motion  papers,  unless  the  court  otherwise 
directs.     Rule  37  ;  Baylies'  Tr.  Pr.  529 ;  4  Wait's  Pr.  607. 

693.  If  a   motion  is   based  upon  pleadings  which  have  been 
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already  served,  is  it  necessary  to  serve  new  copies  with  the  notice  of 
motion  ? 

It  is  not.     Baylies'  Tr.  Pr.  523. 

694.  What  is  required  of  a  notice  of  motion  based  upon  an 
irregularity  ? 

The  notice  must  specify  the  irregularity  complained  of. 
Rule  37  ;  4  Wait's  Pr.  596. 

695.  Can  an  order  to  show  cause  he  made  where  the  ordinary 
eight  days''  notice  of  motion  can  he  given  ? 

It  Cannot.     Rule  37. 

696.  Suppose  an  order  is  served  requiring  a  party  to  show  cause 
at  term  to  he  held  eight  days  after  the  date  of  the  order ;  what 
course  may  he  pursued  by  the  party  so  served  ? 

He  may  treat  the  order  to  show  cause  as  a  nullity.  Rule  37. 

697.  Suppose  an  order  to  show  cause  is  served  upon  a  party 
unaccompanied  by  a  copy  of  the  affidavit  on  which  it  was  granted  ; 
what  remedy  has  the  party  served  ? 

He  may  disregard  the  order.     Court  of  Civil  Pro.,  §  782. 

698.  What  is  the  effect  of  a  party'' s  accepting  leave  to  renew  a 
motion  ? 

By  availing  himself  of  leave  given  to  renew  a  motion,  the 
moving  party  loses  his  right  to  appeal  from  the  original  decision. 
1  Till.  &  S.  Pr.  443. 

699.  Upon  what  terms  may  a  notice  of  motion  he  withdrawn  ? 
A  notice  of  motion  can  be  withdrawn  only  upon  the  pay- 
ment of  the  costs  of  the  motion.     But,  where  the  motion  includes 
two  distinct  matters,  one  may  be  withdrawn  without  payment  of 
costs.     4  Wait's  Pr.  597. 

700.  In  case  the  adverse  party  has  any  objections  to  a  motion, 
what  preparations  should  he  make  for  opposing  it  ? 

He  should  consider  (1)  the  defects,  if  any,  in  his  opponent's 
proceedings ;  (2)  his  own  defense  upon  the  merits.  For  objec- 
tions of  the  first  class  must  be  raised  first  upon  the  hearing,  or 
they  will  be  considered  waived  ;  and  they  must  be  raised  at  the 
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hearing,  if  in  any  way  practicable.  In  order  to  resist  upon  the 
merits,  affidavits  should  be  prepared  in  the  usual  manner;  if 
there  is  not  time  to  do  so  within  the  period  allowed  by  the 
notice,  application  should  be  madie  upon  affidavit  for  a  postpone- 
ment of  the  hearing,  showing  some  reason  why  the  papers  cannot 
be  prepared  in  time,  1  Till.  &  S.  Pr.  430 ;  4  Wait's  Pr.  602, 
603. 
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CHAPTER  XIX. 

EVIDENCE. 

1.  In  its  legal  acceptation,  what  does  the  word^'' evidence"  in- 
clude ? 

It  includes  all  the  means  by-  which  any  alleged  matter  of 
fact,  the  truth  of  which  is  submitted  to  investigation,  is  estab- 
lished or  disproved.     1  Greenl.  Ev.,  §  1. 

2.  What  distinction  do  writers  make  between  the  terms  "  evi- 
dence" and '■'•  proof  f  " 

The  most  accurate  writers  employ  the  term  "evidence  "  to 
denote  the  medium  by  which  truth  is  established,  while  the  term 
"proof"  is  applied  to  the  effect  of  evidence.  When  the  evidence 
is  sufficient  to  produce  a  conviction  of  the  truth  of  the  fact  to  be 
established,  it  amounts  to  proof.  1  Greenl.  Ev.,  §  1 ;  3  Wait's 
Law  &  Pr.  874. 

3.  Into  what  divisions  is  evidence  usually  classed? 

In  two,  namely :  Direct  evidence,  which  consists  in  the 
testimony,  whether  immediately  or  mediately,  derived  from  those 
who  had  actual  knowledge  of  the  principal  or  disputed  fact ;  or 
Indirect  or  inferential  evidence,  where  an  inference  is  made  as 
to  the  truth  of  the  disputed  fact,  not  by  means  of  the  actual 
knowledge  which  any  witness  had  of  the  fact,  but  from  collateral 
facts  ascertained  by  competent  means.  3  Wait's  Law  &  Pr.  375, 
376. 

4.  Grive  illustrations  of  the  distinction  between  direct  evidence, 
and  circumstantial,  or  inferential  evidence. 

If  a  witness  testifies  that  he  saw  A  inflict  a  mortal  wound 
on  B,of  which  he  instantly  died,  this  is  a  case  of  direct  evidence. 
If  a  witness  testifies  that  a  deceased  person  was  shot  with  a 
pistol,  and  the  wadding  is  found  to  be  part  of  a  letter,  addressed 
to  the  prisoner,  the  residue  of  which  is  discovered  in  his-  pocket ; 
here  the  facts  themselves  are  directly  attested ;  but  the  evidence 
■they  afford  is  termed  circumstantial   or   inferential;  and  from 
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these  facts,  if  unexplained  by  the  prisoner,  the  jury  may,  or  may 
not,  deduce  or  infer,  or  presume,  his  guilt,  according  as  they  are 
satisfied,  or  not,  of  the  natural  connection  between  similar  facts, 
and  the  guilt  of  the  person  thus  connected  with  them.  1  Greenl. 
Ev.,  §  13. 

5.  What  is  meant  hy  competent  evidence  ? 

It  is  that  which  the  very  nature  of  the  thing  to  be  proved 
requires,  as  the  fit  and  appropriate  proof  in  the  particular  case, 
such  as  the  production  of  a  writing,  where  its  contents  are  the 
subject  of  inquiry.  Evidence,  rejected  by  the  law  as  inadmis- 
sible, is  denominated  iMcowipeffiMi  evidence.  1  Greenl.  Ev.,  §  13  ; 
3  Wait's  Law  &  Pr.  376. 

6.  Give  the  distinction  between  evidence  that  is  relevant  atid  that 
which  is  irrelevant. 

Evidence  is  relevant  when  it  bears  upon  any  of  the  issues  to 
be  tried,  or  when  it  bears  upon  any  question  which  is  to  be 
determined  upon  the  evidence.  It  is  irrelevant  when  it  does 
not  bear  upon  any  issue  or  question.     3  Wait's  Law  &  Pr.  377. 

7.  What  is  cumulative  evidence  ? 

It  is  evidence  of  the  same  kind  to  the  same  point.  Thus, 
if  six  witnesses  have  sworn  in  a  similar  manner  in  relation  to  a 
particular  transaction,  it  would  be  cumulative  evidence  to  call 
several  others  to  the  same  point.  1  Greenl.  Ev.,  §  2 ;  8  Wait's 
Law  &  Pr.  377. 

8.  When  is  evidence  said  to  he  conclusive? 

Evidence  is  conclusive  when  it  does  not  admit  of  explana- 
tion or  contradiction.  It  is  evidence,  which  of  itself,  whether 
contradicted  or  uncontradicted,  explained  or  unexplained,  is 
sufficient  to  determine  the  matter  at  issue.  Thus,  a  record, 
unless  impeached  for  fraud,  is  an  instance  of  conclusive  evi- 
dence.    3  Wait's  Law  &  Pr.  377. 

9.  What  is  meant  hy  satisfactory  or  sufficient  evidence  ? 

By  satisfactory  evidence,  which  is  sometimes  called  sufficient 
evidence,  is  intended  that  amount  of  proof  which  ordinarily  sat- 
isfies an  unprejudiced  mind  beyond  reasonable  doubt.  Questions 
respecting  the  sufficiency  of  evidence  belong  exclusively  to  the 
jury.     1  Greenl.  Ev.,  §  2  -,  1  Stark.  Ev.  514. 
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10.  Is  it  within  the  province  of  the  jury  to  decide  as  to  the  com- 
petency and  admissibility  of  evidence  ? 

It  is  not.  All  questions  respecting  the  competency  and  ad- 
missibility of  evidence  are  exclusively  within  the  province  of  the 
court.     1  Stark.  Ev.  614. 

11.  Mention  some  of  the  things  of  which  every  court  takes  ju- 
diciai  notice  without  evidence  to  prove  their  existence,  or  their  extent 
or  validity. 

Courts  are  bound  to  take  notice  of  the  existence  of  all  gener- 
al statutes,  and  of  the  rules  of  the  common  law,  and  the  de- 
cisions of  the  superior  courts,  without  any  proof  whatever  upon 
the  subject.  They  also  take  notice  of  the  territorial  extent  of 
the  jurisdiction  and  sovereignty  exercised  de  facto,  by  their  own 
government,  and  of  the  local  divisions  of  their  country  into 
States,  provinces,  counties,  cities,  towns,  local  parishes  and  the 
like,  so  far  as  the  political  government  is  concerned  or  affected. 
3  Wait's  Law  &  Pr.  377;  1  Greenl.  Ev.,  §  4. 

12.  Bo  our  courts  take  judicial  notice  of  foreign  laws? 

They  do  not ;  such  laws  must  be  proved  like  other  facts. 
So,  the  laws  of  other  States  must  be  proved,  if  they  differ  from 
the  common  law.     3  Wait's  Law  &  Pr,  379,  380. 

13.  What  is  meant  hy  the  term  "  presumption,"  and  into  what 
two  branches  is  presumptive  evidence  usually  divided  ? 

A  presumption  is  said  to  be  "  an  inference  as  to  the  exist- 
ence of  a  fact  not  actually  known,  arising  from  its  necessary  or 
usual  connection  with  others  which  are  known."  The  general 
head  of  presumptive  evidence  is  usually  divided  vi\\,o  presumptions 
of  law  and  presumptions  of  fact.  Stark.  Ev.  742 ;  1  Greenl.  Ev., 
§14;  3  Wait's  Law  &  Pr.  421. 

14.  Of  what  do  presumptions  of  law  consist  f 

They  consist  of  those  rules  which,  in  certain  cases,  either 
forbid  or  dispense  with  any  ulterior  inquiry.  They  are  founded 
either  upon  the  first  principles  of  justice,  or  the  laws  of  nature  ; 
or  the  experienced  course  of  human  conduct  and  affairs,  and  the 
connection  usually  found  to  exist  between  certain  things.  1 
Greenl.  Ev.,  §  14;  2  Best  on  Ev.  556,  §  304. 
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1 5 .  What ,  are  presumptions  of  fact  f 

They  are  merely  natural  presumptions  derived  wholly  and 
directly  from  the  circumstances  of  the  particular  case,  by  means 
of  the  common  experience  of  mankind,  without  the  aid  or  con- 
trol of  any  rules  of  law  whatever.  Such,  for  example,  is  the  in- 
ference of  guilt,  drawn  from  the  discovery  of  a  broken  knife  in 
the  pocket  of  the  prisoner,  the  "other  part  of  the  blade  being 
found  sticking  in  the  window  of  a  house,  which,  by  means  of 
such  an  instrument,  had  been  burglariously  entered.  1  Greenl. 
Ev.,  §  44 ;  2  Best  on  Ev.  554,  §  303. 

16.  How  do  you  determine  whether  a  presumption  is  one  of  law 
or  one  of  fact? 

To  determine  whether  a  presumption  is  one  of  law  or  one  of 
fact,  it  is  merely  necessary  to  ascertain  what  kind  of  inference  is 
to  be  drawn,  whether  it  is  one  of  fact  or  one  of  law.  If,  upon 
certain  evidence  given,  it  is  important  to  ascertain  the  existence 
of  some  other  fact,  or  the  truth  or  falsity  of  some  allegation  of 
fact,  the  presumption  is  one  of  fact.  If,  on  the  contrary,  no  in- 
ference of  additional  facts  is  necessary  in  order  to  make  a  decis- 
ion, then  the  presumption  is  one  of  law.  3  Wait's  Law  &.Pr. 
422. 

17.  Grive  some  familiar  illustrations  of  f  resumptions  of  law  ? 

It  is  a  presumption  of  law  that  a  person's  motives  are  good 
and  that  he  is  honest  in  his  transactions,  in  the  absence  of  evi- 
dence showing  fraud  or  improper  motives.  So  general  sanity  is 
presumed,  because  that  is  ordinarily  the  condition  of  the  mind. 
A  man  is  presumed  to  intend  those  necessary  consequences 
which  result  from  his  voluntary  or  deliberate  acts.  And  a  written 
instrument  is  presumed  to  have  be^n  executed  and  delivered  at 
the  time  it  bears  date.     3  Wait's  Law  &  Pr.  422. 

18.  What  are  some  of  the  conclusive  presumptions  of  law,  made 
in  favor  of  judicial  proceedings  ? 

The  records  of  a  court  of  justice  are  presumed  to  have  been 
correctly  made ;  a  party  to  the  record  is  presumed  to  have  been 
interested  in  the  suit ;  and  after  verdict,  it  will  be  presumed  that 
those  facts,  without  proof  of  which  the  verdict  could  not  have 
been  found,  were  proved,  though  they  are  not  expressly  and  dis- 
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tinctly  alleged  in  the  record ;  provided  it  contains  terms  suffi- 
ciently general  to  comprehend  them  in  fair  and  reasonable  intend- 
ment.    1  Greenl.  Ev.,  §  19 ;  2  Best  on  Ev.,  558,  §  306. 

19.  In  the  production  of  evidence  to  the  jury,  is  it  necessary  that 
the  evidence  should  bear  directly  upon  the  particular  matters  in 
issue  f 

It  is  an  established  rule,  that  the  evidence  offered  must  cor- 
respond with  the  allegations,  and  be  confined  to  the  point  in 
issue ;  but  it  is  not  necessary  that  the  evidence  should  bear  di- 
rectly upon  the  issue.  It  is  admissible  if  it  tends  to  prove  the 
issue,  or  constitutes  a  link  in  the  chain  of  proof;  although,  alone, 
it  might  not  justify  a  verdict  in  accordance  with  it.  1  Greenl. 
Ev.,  §§  50,  51 ;  3  Wait's  Law  &  Pr.  472. 

20.  Is  it  necessary  that  the  relevancy  of  evidence  should  appear 
at  the  time  when  it  is  offered  ? 

It  is  not ;  for  the  reason,  that  it  is  sometimes  difficult  to  de- 
termine whether  proof  of  a  particular  fact  offered  in  evidence, 
will  or  will  not  become  material,  and  in  such  cases  it  is  quite 
usual,  in  practice,  for  the  court  to  give  credit  to  the  assertion  of 
the  counsel  who  tenders  such  evidence,  that  the  fact  will  turn 
out  to  be  material.     3  Wait's  Law  &  Pr.  473. 

21.  How  Tnay  evidence,  which  is  apparently  irrelevant,  he  shown 
to  he  relevant  ? 

This  may  be  done,  either  by  referring  to  matters  already 
proved  in  the  cause,  or  by  a  statement  of  some  additional  evi- 
dence which  is  offered  to  be  given  in  connection  with  the  pro- 
posed fact.     3  Wait's  Law  &  Pr.  474. 

22.  What  is  the  rule  as  to  the  relevancy  of  evidence  adduced,  as 
to  the  character  of  a  witness  ?  '' 

Evidence  to  impeach  the  character  of  a  witness  called  by  the 
opposite  party  is  always  relevant ;  so  of  evidence  to  sustain  the 
character  of  a  witness  which  has  been  thus  attacked.  And,  on 
cross-examination,  it  may  be  shown  that  the  witness  is  hostile  to 
the  party  against  whom  he  is  called,  and  that  he  has  made  state- 
ments indicating  such  hostility,  and  if  he  denies  making  such 
statements,  he  may  be  contradicted  by  other  witnesses.     3  Wait's 

Law  &  Pr.  475. 
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23.   What  is  the  second  general  rule,  which  governs  in  the  produc- 
tion of  evidence,  and  upon  what  principles  is  it  founded  ? 

A  second  general  rule  is,  that  the  substance  only  of  the  issue 
needs  to  be  proved ;  and  this  rule  is  founded  on  the  principles  of 
good  sense  and  justice.  If  a  party  proves  the  substance  of  the 
issue,  he  has  proved  a  substantial  ground  of  action,  and  is  entitled 
to  his  remedy.  He  will  not  be  obliged  to  prove  immaterial  aver- 
ments, which  might  be  expunged  from  the  record  without  affect- 
ing his  right  to  recover.  3  Wait's  Law  &  Pr.  458 ;  1  Greenl.  Ev., 
§66. 

Sil.  In  what  respect  has  the  strictness  of  the  old  law  as  to  vari- 
ance, been  affected  hy  the  Code. 

Under  the  Code,  variances  are  comparatively  of  little  impor- 
tance. That  instrument  provides,  that  "a  variance  between  an 
allegation  in  a  pleading  and  the  proof,  is  not  material,  unless  it 
has  actually  misled  the  adverse  party,  to  his  prejudice,  in  main- 
taining his  action  or  defense,  upon  the  merits.  If  a  party  insists 
that  he  has  been  misled,  that  fact  and  the  particulars  in  which  he 
has  been  misled,  must  be  proved  th  the  satisfaction  of  the  court. 
Thereupon  the  court  may,  in  its  discretion,  order  the  pleading  to 
be  amended,  upon  such  terms  as  it  deems  just."  Code  of  Civil 
Pro.,  §  539. 

25.  What  is  the  third  rule  governing  in  the  production  of  evi- 
dence f 

A  third  rule  is,  that  the  obligation  of  proving  any  fact  lies 
upon  the  party  who  substantially  asserts  the  affirmative  of  the 
issue.  Upon  the  party  who  has  to  give  such  proof,  is  said  to  rest 
the  burden  of  proof ;  or,  as  it  is  technically  called,  the  onus  pro- 
bandi.  The  above  rule  is  one  of  convenience,  adopted  not  be- 
cause it  is  impossible  to  prove  a  negative,  but  because  the  neg- 
ative does  not  admit  of  the  direct  and  simple  proof  of  which  the 
affirmative  is  capable.  3  Wait's  Law  &  Pr.  464 ;  1  Greenl.  Ev., 
§74. 

26.  What  test  is  there  for  ascertaining  upon  which  side   the 
affirmative  really  lies  ? 

One  of  the  surest  tests  is,  to  consider  which  party  would  be 
successful  if  no  evidence  at  all  were  given ;  or,  what  amounts 
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substantially  to  the  same  thing,  to  examine  whether,  if  the  par- 
ticular allegation  to  be  proved  were  struck  out  of  the  answer  or 
other  pleading,  there  would  or  would  not  be  a  defense  to  the  ac- 
tion, or  an  answer  to  the  previous  pleading.  3  Wait's  Law  & 
Pr.  465. 

27.  Are  there  any  oases  in  which  both  parties  hold  the  affirma- 
tive as  to  the  issues  to  be  tried  ? 

There  are ;  as,  for  example,  where  the  plaintiff  sues  for  the 
recovery  of  money  lent,  and  the  defendant  interposes  a  general 
denial,  and  ajso  a  claim  for  a  set-off.  In  such  a  case,  the  plaint- 
iff would  be  bound  to  prove  his  ease  ;  and  if  he  does  so,  and  then 
rests  his  case,  the  defendant  will  then  be  required  to  establish  his 
set-off  by  evidence,  or  it  will  not  be  allowed.  3  Wait's  Law  & 
Pr.  466 

,  28.    When  there  is  a  presumption  of  law  in  favor  of  the  affirma- 
tive, on  whom  lies  the  burden  of  proof  ? 

In  such  case  it  lies  on  the  party  who  denies  the  fact  to  prove 
the  negative.  Thus,  in  an  action  upon  a  bill  of  exchange  or  a 
promissory  >note,  if  the  defendant  answers  that  there  was  no 
consideration  for  it,  he  must  prove  that  fact,  for  the  law  presumes 
a  good  consideration.     3  Wait's  Law  &  Pr.  466. 

29f.    With  respect  to  the  burden  of  proof,  what  is  the  rule  as  to 
the  right  of  a  party  to  begin,  or  open  and  close  the  case  ? 

Whenever  the  pleadings  throw  the  afQrmative  of  the  issue 
upon  the  plaintiff  as  to  any  matter  of  proof,  or  as  to  any  one  of 
the  defendants  where  there  are  several,  he  will  be  entitled  to 
open  and  close  the  ease  ;  but  the  shifting  of  the  burden  of  proof 
during  the  course  of  the  trial  in  no  way  affects  this  right.  If  it 
belongs  to  either  party  at  the  commencement  of  the  trial,  it  con- 
tinues to  the  close  of  the  case.  3  Wait's  Law  &  Pr.  470 ;  1 
GreenL  Ev-,  §  74. 

30.  State  the  fourth  rule  relating  to  the  production  of  evidence  ? 

This  rule  has  been  expressed  in  various  forms  by  different 
authors.  Greenleaf  gives  it  as  "  that  which  requires  the  best 
evidence  of  which  the  case  in  its  nature  is  susceptible."  The 
precise  import  of  the  rule  can  be  fully  comprehended  only  by 
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reference  to  its  application  in  various  instances.     1  Greenl.  Ev., 
§  82 ;  3  Wait's  Law  &  Pr.  440. 

31.  Upon   what  principle    is    the    rule    under   consideration 
founded ? 

It  is  founded  on  the  presumption  that  there  is  something  in 
the  better  evidence  that  is  w^ithheld,  vi^hich  would  make  against 
the  party  resorting  to  inferior  evidence.  Although,  in  some 
instances,  this  presumption  may  not  be  very  strong,  yet  the 
general  effect  of  the  rule  is  to  prevent  fraud,  and  to  induce 
parties  to  bring  before  a  court  or  jury  the  kind  of  evidence  which 
is  least  calculated  to  perplex  or  mislead  them.  3  Wait's  Law  & 
Pr.  440. 

32.  Is  the  copy  of  a  deed  competent  evidence,  where  the  party 
offering  it  has  it  within  his  power  to  produce  the  original  ? 

It  is  not ;  for,  in  such  a  case,  a  presumption  arises  that 
there  is  something  in  the  original  instrument  which  would  make 
against  such  party ;  or,  in  other  words,  is  it  not  "  the  best 
evidence  of  which  the  case  in  its  nature  is  susceptible."  3  Wait's 
Law  &  Pr.  441. 

33.  Does  the  rule  as  to  the  best  evidence,  etc.,  have  reference  to 
the  measure  or  quantity  of  the  evidence  offered  ? 

The  rule  relates,  not  to  the  measure  or  quantity  of  the 
evidence  offered,  but  to  its  quality,  when  compared  with  some 
other  evidence  of  superior  degree.  It  is  not  necessary,  in  point 
of  law,  to  give  the  fullest  proof  that  every  case  will  admit  of. 
Thus,  if  there  are  several  eye  witnesses  to  a  particular  fact,  it 
may  be  proved  by  the  testimony  of  one  or  more  of  them,  without 
calling  the  others.     3  Wait's  Law  &  Pr.  441. 

34.  G-ive  the  distinction  between  primary  and  secondary  evi- 
dence ? 

Primary  evidence  is  that  kind  of  proof,  which,  under  any 
possible  circumstances,  affords  the  greatest  certainty  of  the  fact 
in  question ;  and  it  is  illustrated  by  the  case  of  a  written  docu- 
ment ;  the  instrument  itself  being  always  regarded  as  the  primary 
or  best  possible  evidence  of  its  existence  and  contents.  AH 
evidence  falling  short  of  this  in  its  degree,  is  termed  secondary. 
Evidence  which  carries  on  its   face   no   indication  that  better 
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remains  behind,  is  not  secondary,  but  primary.     1  Greenl.  Ey., 
§  84 ;  2  Best  on  Ev.,  794,  795,  §  472. 

35.  In  ivliat  class  of  cases  is  secondary  evidence  most  frequently/ 
excluded,  and  the  best  evidence  required? 

It  most  frequently  occurs,  where  oral  evidence  is  offered  ia 
the  place  of  written  instruments.  These  instruments  may  be 
reduced  to  three  classes:  1.  Those  instruments  which  the  law 
requires  to  be  in  writing ;  2.  Those  contracts  which  the  parties 
have  put  into  writing;  and,  3.  All  other  writings,  the  existence 
of  which  is  disputed,  and  which  are  material  to  the  issue.  1 
Greenl.  Ev.,  §  85 ;   3  Wait's  Law  &  Pr.  441. 

36.  Mention  some  of  the  instruments  under  the  first  class,  which 
the  law  requires  to  he  in  writing,  and  for  which  oral  evidence  camr 
not  he  submitted? 

They  are :  records,  public  documents,  ofBcial  examinations, 
deeds  of  conveyance  of  lands,  wills,  other  than  nuncupative, 
promises  to  pay  the  debt  of  another,  and  other  writings  men- 
tioned in  the  Statute  of  Frauds.  In  all  these  cases,  the  law 
having  required  that  the  evidence  of  the  transaction  should  be 
in  writing,  no  other  proof  can  be  substituted  for  that,  as  long  as 
the  writing  exists,  and  is  in  the  power  of  the  party.  1  Greenl, 
Ev.,  §  86 ;  3  Wait's  Law  &  Pr.  441,  442. 

37.  Why  cannot  oral  froof  be  substituted  for  the  written  evi- 
dence of  any  contract  which  the  parties  have  put  in  writing  ? 

Because  the  written  instrument  in  such  case  may  be  regarded 
in  some  measure,  as  the  ultimate  fact  to  be  proved,  especially  in 
the  cases  of  negotiable  securities;  and  in  all  cases  of  written 
contracts,  thewiiting  is  tacitly  agreed  upon,  by  the  parties  them- 
selves, as  the  only  repository  and  the  appropric^te  evidence  of 
their  agreement.  The  written  contract  is  not  collateral,  but  is 
of  the  very  essence  of  the  transaction.     1  Greenl.  Ev.,  §  87. 

38.  On  what  ground  is  secondary  evidence  rejected,  in  the  ease 
of  writings,  the  existence  of  which  is  disputed,  and  which  are 
material  to  the  issue  ? 

By  the  rejection  of  secondary  evidence  in  such  case,  the 
court  acquires  a  knowledge  of  the  whole  contents  of  the  instru- 
ment, which  may  have  a  different  effect  from  the  statement  of  a. 
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part ;  for  there  is  extreme  danger  in  relying  on  the  recollection 
of  witnesses,  however  honest,  as  to  the  contents  of  written  in- 
struments.    1  Greenl.  Ev.,  §  88 ;  3  Wait's  Law  &  Pr.  446. 

39.  Suppose  the  written  communication  or  agreement  between 
the  parties  is  merely/  collateral  to  the  question  in  issue ;  in  such 
case,  need  it  be  produced  ? 

It  need  not,  as  for  example  :  Where  the  writing  is  a  mere 
proposal,  which  has  not  been  acted  upon ;  or,  where  a  written 
memorandum  was  made  of  the  terms  of  the  contract,  which  was 
read  in  the  presence  of  the  parties,  but  never  signed,  or  proposed 
to  be  signed;  or,  where,  during  an  employment  under  a  written 
contract,  a  separiite  verbal  order  is  given,  and  in  many  similar 
instances.     1  Greenl.  Ev.,  §  89. 

40.  Give  some  illustrations  of  writings  where  there  is  no  ground 
for  the  exclusion  of  oral  evidence. 

This  class  includes  all  writings  not  falling  ■\>'ithin  either  of 
the  three  classes  already  described.  Thus,  the  payment  of  money 
may  be  proved  by  oral  testimony,  though  a  receipt  be  taken  ;  in 
trover,  a  verbal  demand  of  the  goods  is  admissible,  though  a 
demand  in  writing  was  made  at  the  same  time  ;  and  the  admis- 
sion of  indebtedness  is  provable  by  oral  testimony,  though  a  writ- 
ten promise  to  pay  was  simultaneously  given,  if  the  paper  be 
inadmissible  for  want  of  a  stamp.     1  Greenl.  Ev.,  §  90. 

41.  What  are  some  of  the  exceptions  to  the  rule^  which  requires 
the  best  evidence  ? 

Where  it  is  necessary  to  prove  the  contents  of  any  record, 
or  of  proceedings  in  a  court  of  justice,  or  in.  public  books  or 
registers,  it  is  sufficient,  in  general,  to  produce  an  examined 
copy.  So  it  is  not  in  general  necessary  to  prove  the  appoint- 
ment of  public  officers,  by  producing  record  evidence  of  their 
election  or  appointment,  for  this  would  be  attended  with  gen- 
eral inconvenience.  A  further  relaxation  of  the  rule  has  been 
admitted  where  the  evidence  is  the  result  of  voluminous  facts,  or 
of  the  inspection  of  many  books  and  papers,  the  exaiiiination  of 
which  could  not  conveniently  take  place  in  court.  3  Wait's 
Law  &  Pr.  447  ;  1  Greenl.  Ev.,  §§  91-95. 

42.  What  is  meant  by  hearsay  evidence  ? 

In  its  legal  sense  it  denotes  that  kind  of  evidence  which  does 
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not  derive  its  value  from  the  credit  to  be  given  to  the  witness 
himself,  but  rests  also,  in  part,  on  the  veracity  and  competency 
of  some  other  person.  As  a  general  rule,  hearsay  evidence  is 
totally  inadmissible.  1  Greenl.  Ev.,  §  99  ;  3  Wait's  Law  &  Pr. 
429. 

43.  State  a  principal  ground  of  objection  to  the  admission  of 
hearsay  evidence. 

The  great  bulk  of  the  proof  made  in  tlie  trial  of  actions  is 
the  testimony  of  witnesses,  orally  delivered ;  and,  as  a  test  of 
truth,  it  is  indispensable  to  the  due  administration  of  justice, 
that  every  living  witness  should  be  subjected  to  the  ordeal  of  a 
cross-examination.  But  testimony  derived  from  the  relation 
of  third  persons,  even  when  the  informant  is  known,  cannot 
be  subjected  to  this  test,  nor  is  the  statement  under  oath; 
and,  besides,  it  is  frequently  impossible  to  ascertain  through 
whom,  or  how  many  persons,  the  narration  has  been  transmitted 
from  the  original  witnesses  of  the  fact.  3  Wait's  Law  &  Pr. 
430. 

44.  Are  there  any  exceptions  to  the  rule  which  excludes  hearsay 
evidence  ? 

There  are ;  but  those  cases  in  which  it  is  received  any  of 
that  character  which  sufficiently  guards  against  frauds  ;  and,  in 
most  of  them,  the  rejection  of  the  evidence  would  work  a  greater 
mischipf  than  could  result  from  its  reception.  Tliere  are  also 
some  cases  in  which  hearsay  is  treated  as  original  evidence.  3 
Wait's  Law  &  Pr.  430. 

45.  In  what  cases  does  hearsay  partake  of  the  nature  of  original 
evidence  f 

In  cases  where  it  is  material  to  inquire  into  the  demeanor, 
the  conduct  and  mental  feelings  of  an  individual  at  a  particular 
period,  the  expressions  used  by  the  individual  at  the  period  in 
question,  are  in  their  nature  original  evidence  ;  for  they  are  the 
thing  itself  which  is  inquired  into,  as  far  as  outward  behavior  is 
important ;  and  as  evidence  of  existing  inward  sentiments,  they 
are  unlike  a  statement  of  past  occurrences,  for  they  derive  their 
credit  from  being  usually  identified  with,  and  naturally  resulting 
from,  particular  corresponding  feelings.  3  Wait's  Law  &  Pr 
430. 
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46.  What  is  the  rule  as  regards  the  admission  of  hearsay  evi- 
dence in  matters  of  public  or  general  interest  ? 

In  eases  of  this  kind  it  is  sometimes  admissible,  as  for  ex- 
ample, for  the  purpose  of  showing  that  a  particular  person  holds 
a  specified  office  or  a  public  employment  as  an  officer.  Thus,  in 
an  action  brought  by  an  overseer  of  the  poor  to  recover  a  penal- 
ty, the  character  in  which  he  sues  may  be  proved  by  reputation. 
So  such  evidence  is  sufficient  to  show  that  -the  plaintiff  is  trustee 
or  collector  of  a  school  district.     3  Wait's  Law  &  Pr.  432. 

47.  In  matters  of  pedigree,  such  as  descent  or  relationship,  mar- 
riages, births  or  deaths,  what  is  the  rule  as  to  the  admission  of 
hearsay  evidence  ? 

In  such  matters,  the  declarations  of  the  family  or  kindred 
are  admissible  as  evidence,  on  the  principle  that  it  is  the  natural 
effusion  of  a  party  who  must  know  the  truth,  and  who  speaks 
upon  an  occasion  where  he  stands  in  an  even  position  without 
any  temptation  to  exceed  or  to  fall  short  of  the  truth.  3  Wait's 
Law  &  Pr.  433 ;  1  Greenl.  Ev.,  §§  103,  104;  2  Best  on  Ev.  845, 
§  498. 

48.  In  what  ease  are  entries  in  the  family  Bible,  or  register,  ad- 
missible as  evidence  ? 

They  are  evidence,  if  made  by  the  father,  or  under  his  di- 
rection, and  he  is  dead.  But  when  such  entries  are  recent,  and 
the  fatlier  is  present  in  court,  or  can  be  produced  there,  or  when 
the  entries  are  made  by  the  mother,  after  the  father's  death,  and 
she  is  present  in  court,  or  can  be  produced,  such  entries  will  be 
rejected.     3  Wait's  Law  &  Pr.  434. 

49.  Are  dying  declarations  admissible  as  evidence  on  the  trial 
of  civil  actions  ? 

They  are  not ;  but  are  sometimes  received  in  evidence  in 
criminal  cases.     3  Wait's  Law  &  Pr.  435. 

50.  What  is  the  rule  as  to  the  admission  of  declarations  against 
interest  made  by  persons  since  deceased? 

It  is  a  well-settled  rule  that  declarations  of  persons,  since 
deceased,  whether  the  declarations  were  verbal  or  written,  are 
admissible  in  those  cases  in  which  the  persons  making  them  are 
presumed  to  be  cognizant  of  the  subject-matter  of  the  declara- 
tions, and  where  their  declarations  apparently  operate  against 
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their  own  interest,  whether  pecuniary  or  proprietary.     3  Wail'j 
Law  &  Pr.  435 ;  1  Greenl.  Ev.,  §  147 ;  2  Best  on  Ev.  849,  §  600. 

51.  Upon  what  ground  are  such  declarations  received  in  evi- 
dence ? 

It  is  presumed  when  declarations  are  made  under  such 
circumstances,  that  they  are  entitled  to  credit,  because  the  re- 
gard which  men  pay  to  their  own  interest  may  safely  be  consid- 
ered as  a  sufficient  guaranty  against  their  prejudicing  themselves 
by  any  erroneous  statement;  and  the  assumed  tendency  of  the 
declarations  precludes  the  possibility  of  any  fraudulent  state- 
ment.    3  Wait's  Law  &  Pr.  435. 

52.  Supjpose  a  witness  has  been  sworn  and  examined  hy  the 
parties  upon  the  trial  of  an  action,  and  he  subsequently  dies,  is  his 
evidence  admissible  in  a  subsequent  action  between  the  same  parties, 
when  the  point  in  issue  is  the  same  as  that  in  the  former  trial  ? 

It  is  ;  for  the  evidence  in  such  case  is  not  only  free  from  the 
objection  of  being  extra  judicial,  or  being  without  oath,  but  the 
party  also  who  is  to  be  affected  by  it  had  the  power  of  cross- 
examining  the  witness,  under  the  same  circumstances  as  on  the 
subsequent  trial.  3  Wait's  Law  &  Pr.  438 ;  1  Greenl.  Ev., 
§  163  ;  2  Best  on  Ev.  842,  §  496. 

53.  By  whom  may  the  proof  of  what  the  deceased  witness  swore 
be  made. 

It  may  be  made  by  any  person  who  heard  his  testimony, 
even  though  he  took  no  minutes  of  the  evidence.  3  Wait's  Law 
&  Pr.  438  ;  2  Best  on  Ev.,  §  496. 

54.  Is  it  necessary  to  prove  the  precise  words  used  by  a  de- 
ceased witness  ? 

It  is  not.  Such  a  thing  is  utterly  impracticable,  and  is  210 
more  required  than  it  would  be  to  give  the  manner  and  tones  of 
voice  of  such  witness.  If  the  substance  is  fully  given,  it  is  all 
that  can  be  required.  3  Wait's  Law  &  Pr.  439 ;  1  Phil.  Ev.  399, 
note  ;  1  Greenl.  Ev.,  §  165. 

55.  Grive  the  distinction  between  admissions  and  confessions. 

In  our  law  the  term  admission  is  usually  applied  to  civil 
transactions,   and  to    those    matters   of   fact,   in    criminal    cases. 
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which  do  not  involye  criminal  intent ;  the  term  confession  being 
generally  restricted  to  acknowledgments  of  guilt.  The  rules  of 
evidence  are  in  both  cases  the  same.     1  Greenl.  Ev.,  §  170. 

56.  How  are  the  admissions  of  a  party  to  the  action  regarded? 

It  is  a  general  rule  that  the  admissions  of  a  party  to  the 
action  are  evidence  against  him ;  and  the  statements  which  a 
party  has  made  under  oath  as  a  witness  are  competent  evidence 
against  him  as  an  admission.  1  Greenl.  Ev.,  §  171 ;  3  Wait's 
Law  &  Pr.  396. 

57.  May  a  party  to  the  action  be  hound  hy  the  statements  of  a 
third  person  ? 

In  some  cases  he  may.  Thus,'  where  a  party  is  applied  to 
for  information  in  relation  to  an  uncertain  or  disputed  matter, ' 
and  he  refers  the  applicant  to  a  third  person,  the  answer  of  such 
third  person  will  be  competent  evidence  against  the  party  making 
such  reference.  But  such  declarations  must  be  strictly  within 
the  subject-matter  in  relation  to  which  the  reference  is  made, 
otherwise  they  are  not  evidence.     3  Wait's  Law  &  Pr.  397. 

58.  In  what  cases  will  the  admissions  of  the  wife  hind  the  hus- 
band ? 

In  those  cases  only  where  she  has  authority  to  make  them. 
Tliis  authoritj''  does  not  result  merely  from  the  marriage  relation, 
but  is  a  question  of  fact  to  be  found  by  the  jury,  as  in  other  cases 
of  agency;  for,  though  this  relation  is  peculiar  in  its  circum- 
stances, from  its  close  intimacy  and  its  very  nature,  yet  it  is  not 
peculiar  in'its  principles.  The  general  rule  is  that,  where  a  hus- 
band permits  his  wife  to  act  as  his  agent  in  any  particular 
business  he  adopts  her  acts  and  admissions  in  reference  to  such 
business,  and  is  bound  by  them.  1  Greenl.  Ev.,  §185 ;  3  Wait's 
Law  &  Pr.  397. 

59.  To  what  extent  do  the  admissions  of  attorneys  or  counselors 
bind  their  clients? 

Such  admissions  are  binding  in  all  matters  relating  to  the 
progress  and  trial  of  the  cause.  But,  to  this  end,  they  must  be 
distinct  and  formal,  or  such  as  are  termed  solemn  admissions, 
made  for  the  express  purpose  of  alleviating  the  stringency  of 
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some  rule  of  practice,  or  of  dispensing  with  the  formal  proof  of 
some  fact  at  the  trial.  In  such  cases  they  are  in  general  conclu- 
sive, and  may  be  given  in  evidence  even  upon  a  new  trial.  3 
Wait's  Law  &  Pr.  399 ;  1  Greenl.  Ev.,  §  186. 

60.  What  is  the  rule  as  to  the  admissions  of  an  agent,  as  evidence 
against  his  principal  ? 

The  declarations,  representations  or  admissions,  of  an  agent, 
which  are  made  while  acting  within  the  scope  of  his  authority, 
and  in  the  discharge  of  iiis  duties  as  agent,  are  admissible  as 
evidence  against  his  principal.  Declarations  or  admissions  which 
are  not  made  within  the  scope  of  the  agent's  authority,  nor  while 
in  the  transaction  of  the  busine'ss  of  the  agency,  are  inadmissible; 
and  this  is  specially  true  when  the  admission  is  made  after  the 
termination  of  the  agency,  or  after  the. transaction  by  the  agent 
is  closed.     3  Wait's  Law  &  Pr.  400. 

61.  Is  the  admission  of  a  partner  admissible  as  evidence  against 
other  members  of  the  firm  ?  \ 

It  is,  in  many  cases  ;  but,  before  such  admission  can  be  re- 
ceived in  evidence,  the  existence  of  the  partnership  must  be 
established.  After  a  dissolution  of  the  partnership,  neither  part- 
ner can  make  an  admission  which  is  binding  upon  his  former 
partner.     3  Wait's  Law  &  Pr.  403. 

62.  In  what  cases  will  the  admissions  of  a  principal  be  received 
as  evidence,  in  an  action  against  the  surety  upon  his  collateral  un- 
dertaking ? 

In  those  cases  only  where  such  admissions  are  connected 
with  the  business  in  respect  of  which  the  surety  becomes  bound, 
and  are  made  by  the  principal  at  the  time  of  transacting  that 
business.     3  Wait's  Law  &  Pr.  404 ;  1  Greenl.  Ev.,  §  187. 

63.  Are  admissions,  which  are  made  under  circumstances  of 
restraint,  receivable  in  evidence  ? 

They  are,  provided  the  compulsion  under  which  they  are 
given  is  legal,  and  the  party  was  not  imposed  upon  or  under 
duress.     1  Greenl.  Ev.,  §  193. 

64.  What  is  the  nature  of  implied  admissions  ? 
Admissions  are  sometimes  implied  from  the  assumed  Ian- 
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guage,  character  or  conduct  of  a  party.  In  such  cases,  the  exist- 
ence and  truth  of  the  fact  to  be  proved  is  sometimes  assumed  in 
the  expressions  which  are  given  in  evidence.  Thus,  an  agent  is 
employed  to  sell  goods  and  pays  over  the  proceeds  tci  his  em- 
ployer, and  a  demand  is  made  by  the  latter  for  the  money  arising 
upon  the  sale  of  certain  property.  A  declaration  by  the  agent, 
in  answer  to  such  demand,  that  he  had  paid  over  all  the  money, 
is  an  implied  admission  of  the  sale,  and  dispenses  with  proof  of 
that  fact.     3  Wait's  Law  &  Pr.  411. 

65.  In  order  that  an  admission  may  have  effect,  in  what  manner 
must  the  statement  containing  such  admission  he  received  ? 

The  whole  of  the  statement  is  to  be  received  together  ;  and 
this  is  necessary  in  order  that  the  court  and  jury  may  be  enabled 
to  judge  of  the  true  extent  of  the  admission,  which,  when  taken 
entire,  will  often  have  a  different  import  from  that  which  a  par- 
tial account  might  convey.  3  Wait's  Law  &  Pr.  415 ;  1  Greeul. 
£v.,  §  201.       • 

66.  In  actions  for  a  tort,  are  the  admissions  of  one  defendant 
admissible  against  his  co-defendant  ? 

As  a  general  rule,  they  are  not,  even  when  the  wrongful  act 
was  committed  by  them  jointly.    ,3  Wait's  Law  &  Pr.  419. 

67.  Wliat  is  the  distinction  letween  judicial  confessions  and 
extra-judicial  confessions  ? 

The  former  are  those  which  are  made  before  the  magistrate, 
or  in  court,  in  the  due  course  of  legal  proceedings.  The  latter 
are  those  which  are  made  by  the  party  elsewhere  than  before  a 
magistrate  or  in  court.     1  Greeul.  Ev.,  §  216. 

68.  What  must  he  shown  with  reference  to  any  confession  hefore 
it  can  he  received  in  evidence  in  a  criminal  case  ? 

It  must  be  shown  that  it  was  voluntary.  A  confession 
forced  from  the  mind  by  the  flattery  of  hope,  or  by  the  torture 
of  fear,  comes  in  so  questionable  a  shape  wlien  it  is  to  be  consid- 
ered as  the  evidence  of  guilt,  that  no  credit  ought  to  be  given 
to  it ;  and,  therefore,  it  is  rejected.     1  .Greenl.  Ev.,  §  219. 

69.  What  is  the  foundation  of  the  rule  which  forhids  the   dis- 
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closure,  in  a  court  of  Justice,  of  all  professional  communications 
between  a  client  and  his  legal  adviser  ? 

This  rule  is  founded  on  grounds  of  public  policy ;  for  greater 
mischiefs  would  probably  result  from  requiring  or  permitting 
the  admission  of  sucia  evidence,  than  from  wholly  rejecting  it. 
If  such  communications  were  not  protected,  no  man  would  dare 
to  consult  a  professional  adviser  with  a  view  to  his  defense,  or 
to  the  enforcement  of  his  rights  ;  and  no  man  could  safely  come 
into  a  court,  either  to  obtain  redress  or  to  defend  himself.  1 
Greenl.  Ev.,  §§  236-238 ;  1  Wait's  Act.  &  Def.  468. 

70.  Does  this  protection,  which  the  law  affords  to  such  commu- 
nications, nau:^,  with  the  termination  of  the  suit,  or  other  litigation 
or  business,  in  which  they  were  made  ? 

It  does  not;  nor  is  it  affected  by  the  party's  ceasing  to  em- 
ploy the  attorney  and  retaining  another ;  nor  by  any  other  change 
of  relations  between  them  ;  nor  by  the  death  of  the  client.  The 
seal  of  the  law  once  fixed  upon  them  remains  forever,  unless  re- 
moved by  the  party  himself,  in  whose  favor  it  was  there  placed. 
1  Greenl.  Ev.,  §.243;  1  Wait's  Act.  &  Def.  471. 

71.  Suppose  a  client  makes  communications  to  his  counsel  in  the 
presence  of  a  third  person  not  connected  with  the  latter,  does  the 
privilege  extent  to  such  third  person  ? 

It  does  not ;  and  he  may  be  compelled  to  testify  what  he  has 
heard  upon  the  subject.     1  Wait's  Act.  &  Def.  470. 

72.  If  the  communication  is  a  privileged  one,  and  it  was  made 
by  two  or  more  clients  jointly  to  their  mutual  legal  adviser,  will 
the  consent  of  one  of  them  he  sufficient  to  remove  the  seal  of  con- 
fidence? 

It  will  not;  nor  will  the  consent  of  even  a  majority  be  suf- 
ficient ;  and  one  or  more  of  the  clients  cannot  require  a  disclos- 
ure of  the  communication  as  evidence  against  the  others,  with- 
out their  consent.     1  Wait's  Act.  &  Def.  469. 

73-  Are  confidential  communications,  made  to  ministers  of  the 
gospel,  or  to  medical  persons,  privileged  from  disclosure  as  evi- 
dence in  this  State  ? 

The  Code  provides  that  a  clergyman  or  other  minister  of 
any  religion  shall  not  be  allowed  to  disclose  a  confession  made 
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to  him  in  his  professional  character  in  the  course  of  discipline 
enjoined  by  the  rules  or  practice  of  the  religious  body  to  which 
he  belongs ;  and  that  a  person  duly  authorized  to  practice  physic 
or  surgery  shall  not  be  allowed  to  disclose  any  information  which 
he  acquired  in  attending  a  patient  in  a  professional  capacity  and 
which  was  necessary  to  unable  him  to  act  in  that  capacity.  Code 
of  Civil  Pro.,  §§  833,  834. 

74.  Crive  some  other  instances  of  cases  in  which  evidence  is  ex- 
cluded from  motives  of  public  policy  ? 

Among  these  may  be  mentioned  the  case  of  judges  and  ar- 
bitrators ;  secrets  of  State  ;  the  proceedings  of  grand  jurors  ;  in- 
decent evidence,  or  that  whicli  is  injurious  to  the  feelings  or  in- 
terests of  third  persons  ;  and  communications  between  husband 
and  wife.     1  Greenl.  Ev.,  §§  249-254. 

75.  If  papers,  or  other  subjects  of  evidence  have  been  illegally 
taken  from  the  possession  of  the  party  against  whom  they  are 
offered,  is  this  a  valid  objection  to  their  admissibility  f 

It  is  not ;  if  they  are  pertinent  to  the  issue.  The  court  will 
not  take  notice  how  they  were  obtained,  whether  lawfully  or  un- 
lawfully, nor  will  it  form  an  issue,  to  determine  that  question. 
1  Greenl.  Ev.,  §  254  a. 

76.  What  is  the  general  rule  of  law  as  to  the  admission  of  parol 
evidence  in  relation  to  written  instruments  ? 

It  is  a  general  and  inflexible  rule  that  whenever  written  in- 
struments are  appointed,  either  by  the  requirements  of  law  or 
by  the  compact  of  the  parties,  to  be  repositories  and  memorials 
of  truth,  any  other  evidence  is  excluded  from  being  used,  either 
as  a  substitute  for  such  instruments,  or  to  contradict  or  alter 
them.  In  other  words,  as  the  rule  is  more  briefly  expressed, 
"  parol  contemporaneous  evidence  is  inadmissible,  to  contradict 
or  vary  the  terms  of  a  valid  written  instrument."  3  Wait's  Law 
&  Pr.  521 ;  2  Phil.  Ev.  350. 

77.  In  what  sense  ar'b  the  terms  of  every  written  instrument  to 
be  understood  ? 

They  are  to  be  understood  in  their  plain,  ordinary,  and  pop- 
ular sense,  unless  they  have  generally,  in  respect  to  the  subject- 
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matter,  as,  by  the  known  usage  of  trade,  or  the  like,  acquired  a 
peculiar  sense,  distinct  from  the  popular  sense  of  the  same  words; 
or  unless  the  context  evidently  points  out  that,  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention  of 
the  parties,  it  should  be  understood  in  some  other  and  peculiar 
sense.     1  Greenl.  Ev.  §  278. 

78.  Is  parol  evidence  admissible  in  any  case  for  the  purpose  of 
defeating  a  written  instrument? 

It  is,  as  for  example :  On  the  ground  of  fraud,  mistake,  etc. 
And  such  evidence  is  admissible  for  the  purpose  of  applying  a 
written  instrument  to  its  proper  subject-matter,  or,  to  explain 
the  meaning  of  foreign,  local,  or  technical,  or  family  terms,  or  to 
rebut  presumptions  arising  intrinsically.  3  Wait's  Law  &Pr.  521, 
622. 

79.  What  is  the  distinction  between  a  patent  ambiguity  and  a 
latent  ambiguity  ? 

A  patent  ambiguity  is  one  which  is  apparent  on  the  face  of 
the  instrument ;  a  latent  ambiguity  is  one  which  arises  in  the 
application  of  an  instrument  of  clear  and  definite  meaning,  to 
doubtful  subject-matter.  The  general  rule  is,  that  the  latter  spe- 
cies of  ambiguity  may  be  removed  by  means  of  parol  evidence, 
while  on  the  other  hand,  such  evidence  is  not  admissible  to  ex- 
plain an  ambiguity  apparent  on  the  face  of  the  instrument.  3 
Wait's-Law  &  Pr.  524. 

80.  Give  an  illustration  of  the  rule  which  allows  the  introduction 
of  parol  evidence  for  the  purpose  of  removing  a  latent  ambiguity? 

The  illustration  usually  given  is  that  of  a  description  of  a 
devisee  in  a  will,  or  a  description  of  an  estate,  where  it  turns  out 
that  there  are  two  persons  or  two  estates  of  the  same  name  and 
description.  The  same  illustration  is  equally  applicable  to  a 
sale  of  personal  property.  Thus,  if  A  should  agree,  in  writing 
to  sell  his  horse  to  B,  and  there  are  two  persons  of  the  name  of 
B,  parol  evidence  is  admissible  to  show  which  person  was  in- 
tended as  purchaser.     3  Wait's  Law  &  Pr.  528. 

81.  is  a  receipt,  merely  acknowledging  the  payment  of  money, 
conclusive  evidence  of  such  payment? 

A  receipt  in  the  form  of  a  mere  acknowledgment  of  pay- 
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Taent  is  only  prima  facie  evidence  of  the  fact,  and  not  conclusive ; 
and  therefore  the  fact  which  it  recites  may  be  contradicted  by- 
oral  testimony.     1  Greenl.  Ev.  §  305. 

82.  What  is  the  true  test  of  the  ambiguity  of  a  written  instru- 
ment ? 

A  written  instrument  is  ambiguous  only,  when  found  to  be 
of  uncertain  meaning  by  persons  of  competent  skill  and  inforrr.ok- 
tion.  Words  cannot  be  said  to  be  ambiguous  merely  because 
they  are  unintelligible  to  a  man  who  cannot  read  ;  nor  is  a 
written  instrument  ambiguous  or  uncertain  because  an  ignorant 
or  uninformed  person  may  be  unable  to  interpret,  it.  1  Greenl. 
Ev.,  §  298. 

83.  What  is  meant  hy  unwritten  or  oral  evidence  f 

By  such  evidence  is  meant  the  testimony  given  by  witnesses, 
viva  voce,  either  in  open  court  or  before  a  magistrate  acting  un- 
der its  commission,  or  the  authority  of  law.  1  Greenl.  Ev., 
§  308. 

84.  What  is  a  subpoena  ? 

A  subpoena  is  a  judicial  writ,  directed  to  the  witness,  com- 
manding him  to  appear  at  the  court  to  testify  what  he  knows  in 
the  cause  therein  described,  pending  in  such  court,  under  a  cer- 
tain penalty  mentioned  in  the  writ.     1  Greenl.  Ev.,  §  309. 

85.  If  the  witness  has  a  document  in  his  possession  whic\  is  re- 
quired as  an  instrument  of  evidence,  how  may  its  production  be 
effected  ? 

By  the  insertion  of  a  clause  to  that  effect,  in  the  ordinary 
subpoena,  which  is  then  termed  a  subpoena  duces  tecum.  A  wit- 
ness is  as  much  bound  to  produce  a  document  as  he  is  to  appear 
and  give  evidence.     3  Wait's  Law  &  Pr.  660  ;  2  Wait's  Pr.  726. 

86.  Does  the  writ  of  subpoena  suffice  for  more  than  one  sitting 
or  term  of  the  court  ? 

It  does  not.  If  the  cause  is  made  a  remanet,  or  is  postponed 
by  adjournment  to  another  term  or  session,  the  witness  must  be 
summoned  anew.     1  Greenl.  Ev.,  §  309. 

87.  How  must  the  subpoena  be  served? 

It  must  be  served  by  exhibiting  to  the  witness  the  original 
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-writ ;  and  a  copy  thereof,  or  a  ticket  containing  its  substance, 
must  be  delivered  to  the  witness,  and  the  legal  fees  for  one  day's 
attendance  ;  and  the  traveling  fees  should  be  paid  or  tendered  to 
tlie  witness.     2  Wait's  Pr.  720  ;  Code  of  Civil  Pro.,  §  852. 

88.  By  whom  may  the  service  of  the  subpoena  he  made  ? 

■''  It  may  be  served  by  any  person,  and,  regularly,  the  proof  of 
service  of  it  ought  to  be  made  by  the  person  who  served  such 
subpoena.  This  proof  may  be  made,  however,  by  any  person 
who  knows  all  the  necessary  facts  of  his  own  knowledge,  by  being 
present  at  the  service.     2  Wait's  Pr.  722. 

89.  What  are  the  liabilities  of  a  witness  who  refuses  to  obey  a 
subpoena  duly  served  upon  him  ? 

He  is  liable  to  be  punished  by  a  fine  and  imprisonment  for 
contempt  of  court,  and  in  addition  thereto  is  liable  for  the  dam- 
ages sustained  by  the  party  aggrieved  in  consequence  of  his  fail- 
ure to  obey  the  subpcena,  and  fifty  dollars  in  addition  thereto, 
and  if  he  is  a  party  to  the  action  in  which  he  is  subpoenaed,  the 
court  may,  as  an  additional  punishment,  strike  out  his  pleading. 
Code  of  Civil  Pro.,  §§  14,  853. 

90.  Is  a  tender  of  fees  necessary,  in  criminal  cases,  to  procure 
the  attendance  of  witnesses  ? 

'  It  is  not.  Witnesses  are  bound  to  attend,  for  the  State,  in 
all  criminal  prosecutions,  and  for  the  defendant  in  any  indict- 
ment, without  any  tender  or  payment  of  fees.  2  R.  S.  729, 
§  65. 

91.  When  the  witness  is  legally  confined  in  prison,  how  may  his 
attendance  he  procured  ? 

By  procuring  a  writ  of  habeas  corpus  ad  testificandum  under 
the  procedure  prescribed  by  the  Code.  Code  of  Civil  Pro., 
§§  2008-2014. 

92.  Suppose  a  witness  resides  abroad,  out  of  the  jurisdiction  of 
the  court,  and  refuses  io  attend,  or  is  sick  and  unable  to  attend, 
how  may  his  testimony  be  obtained? 

In  that  case  the  testimony  of  the  witness  may  be   obtained 
by  taking  his  deposition  without  the  State  upon  a  commission 
duly  issued.     Code  of  Civil  Pro.,  §§  898-913. 
31 
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93.  At  common  law,  what  classes  of  persons  are  excluded  from 
being  witnesses,  on  the  ground  of  incompetency  f 

1.  Parties  to  actions  ;  2.  Persons  deficient  in  understanding  ; 
3.  Persons  insensible  to  the  obligations  of  an  oath ;  4.  Persons 
whose  pecuniary  interest  is  directly  involved  in  the  matter  in 
issue.     1  Greenl.  Ev.,  §  327. 

91.  What  important  changes  have  been  made  in  this  State  by 
statute  in  relation  to  the  competency  of  witnesses  ? 

Under  the  Code,  a  party  to  an  action  may  now  be  examined 
as  a  witness  ;  and  no  person  offered  as  a  witness  shall  be  excluded 
by  reason  of  his  interest  in  the  event  of  the  action.  2  Wait's 
Pr.  655.     Code  of  Civil  Pro.,  §  828. 

95.  Is  a  person  in  this  State  rendered  incompetent  as  a  witness 
on  account  of  any  opinions  he  may  entertain  on  matters  of  re- 
ligious belief? 

He  is  not.  N.  Y.  State  Const,  of  1846,  art.  1.  §  3.  But, 
notwithstanding  the  constitution  makes  all  persons  competent 
witnesses,  whether  they  are  believers  in  a  Supreme' Being,  or  are 
atheists  or  infidels,  yet  a  party  against  whom  a  witness  is  called 
may  interrogate  him  on  his  cross-examination  as  to  his  opinions 
on  matters  of  religious  belief,  and  may  show  by  him,  if  he  can, 
that  he  does  not  believe  in  the  existence  of  .a  God,  who  will  pim- 
ish  false  swearing  ;  and  if  he  entertains  such  a  belief,  the  jury 
may  take  that  fact  into  account  in  estimating  the  credit  which 
should  be  given  to  the  witness.     3  Wait's  Law  &  Pr.  393. 

96.  Is  there  any  precise  age  at  which  children  are  competent 
witnesses  ? 

There  is, not.  At  the  age  of  fourteen  they  are  presumed  to 
be  competent,  and  those  who  are  younger  than  that  will  be  sworn, 
if  they  are  really  competent.  Thus,  children  of  seven,  eight  or 
nine  years  of  age  are  frequently  sworn.  If  the  child,  being  a 
principal  witness,  appears  not  yet  sufficiently  instructed  in  the 
nature  of  an  oath,  the  court  will,  in  its  discretion,  put  off  the 
trial  that  this  may  be  done.  3  Wait's  Law  &  Pr.,  282 ;  1 
Greenl.  Ev.,  §  367  ;  2  Wait's  Pr.  658. 

97.  Is  a  person  who  has  been  convicted  of  a  crime  or  misdemeanor 
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a  -competent  witness  in  a  civil  or  criminal  action  or  special  proceed- 
ing ? 

He  is  ;  but  the  conviction  may  be  proven  for  the  purpose  of 
affecting  the  weight  of  his  testimony,  either  by  the  record  or  by 
his  cross-examination.     Code  of  Civil  Pro.,  §  832. 

98.  At  what  time  ought  objections  to  the  comfetency  of  a  witness 
he  taken? 

They  ought  to  be  taken  before  he  is  sworn  in  chief,  espe- 
cially if  the  ground  of  objection  is  known  at  that  time.  In  such  a 
case,  if  no  objection  is  taken  before  the  examination  of  the  wit- 
ness, his  evidence  will  be  considered  as  admitted  by  consent.  3 
Wait's  Law  &  Pr.  394 ;  Baylies'  Tr.  Pr.  201. 

99.  How  does  the  law  provide  for  securing  the  purity  and  truth 
of  oral  evidence? 

By  requiring  it  to  be  delivered  under  the  sanction  of  an 
oath.  This  imposes  the  strongest  obligation  upon  the  conscience 
of  the  witness  to  declare  the  whole  truth  that  can  be  devised  by 
human  wisdom ;  since  a  willful  violation  of  the  truth  exposes 

him  at  once  to  temporal  and  to  eternal  punishment.     3  Wait's 

Law  &  Pr.  553 ;  1  Greenl.  Ev.,  §  328? 

100.  What  is  an  oath? 

An  oath  is  a  declaration  made  according  to  law,  before  a 
competent  tribunal  or  officer,  to  tell  the  truth,  or  it  is  the  act  of 
one  who,  when  lawfully  required  to  tell  the  truth,  takes  God  to  wit- 
ness that  what  he  says  is  true.     3  Wait's  Law  &  Pr.  553. 

101.  How  is  the  act  or  ceremony  of  taking  an  oath  usually  per- 
formed ? 

By  laying  the  hand  upon  and  kissing  the  gospels.  But  this 
is  not  strictly  necessary,  for  in  place  of  this  the  witness  is  al- 
lowed, if  he  prefers  it,  to  swear  by  lifting  up  the  right  hand,  and 
in  some  cases  without  any  manual  act  whatever.  By  the  prin- 
ciples of  the  common  law,  no  particular  form  is  essential  to  the 
oath,  and,  therefore,  every  witness  is  now  sworn  according  to 
the  form  which  he  holds  to  be  the  most  solemn,  and  which  is 
sanctified  by  the  usage  of  the  country'  or  of  the  sect  to  which  Ihie 
belongs.     3  Wait's  Law  &  Pr.  553. 
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103.  What  is  the  regular  manner  of  conducting  the  examination 
of  witnesses  ? 

The  examination  is  conducted  orally  in  open  court,  under 
the  regulation  and  order  of  the  judge,  and  in  his  presence  and 
that  of  the  jury,  and  of  the  parties  and  their  counsel.  The  wit- 
ness being  duly  sworn,  is  first  examined  by  the  party  producing 
him,  which  is  called  his  direct  examination.  The  adverse  party 
is  then  at  liberty  to  examine  him,  which  is  called  a  cross-exami- 
nation ;  after  which  the  party  who  called  him  may  examine 
him  again,  whicli  is  a  re-examinaiion.  3  Wait's  Law  &  Pr.  666  ; 
1  Greenl.  Ev.,  §  433. 

103-  What  are  leading  questions  ? 

Leading  questions  are  such  as  suggest  to  the  witness  the 
answer  desired-  Questions  are  also  objectionable  as  leading 
when  they  embody  a  material  facts,  and  admit  of  an  answer  by 
a  simply  negative  or  affirmative,  though  neither  the  one  nor  the 
other  is  directly  suggested.^  3  Waits's  Law  &  Pr,  598  ;  1 
Greenl.  Ev.,  §  434. 

104-  Is  it  allowed  to  put  leading  questions  to  a  witness  in  his 
direct  examination  ? 

'  As  a  general  rule,  it  is  not ;  but  as  the  rule  proceeds  partly 
on  the  supposition  that  the  witness  is  favorable  to  the  party 
who  calls  him, -its  strictness  is  relaxed  whenever  it  clearly  ap- 
pears that  the  witness  is  hostile,  or  that  a  more  searching  mode 
of  examining  him  is  necessary  to  elicit  the  truth.  1  Greenl. 
Ev.,  §  434  ;  3  Wait's  Law  &  Pr.  599. 

105.   What  is  the  rule  as  to  the  use  of  leading  questions  on  the 
cross-examination  of  a  witness  ? 

On  a  cross-examination  greater  latitude  is  given  to  coun- 
sel than  in  the  orginal  examination,  and  the  witnesses  may  be 
led  immediately  to  the  point  on  which  their  answers  are  re- 
q  uired.  If  they  betray  a  zeal  against  the  cross-examining  party, 
or  show  an  unwillingness  to  speak  fairly  and  impartially,  they 
may  be  questioned  with  minuteness  as  to  particular  facts,  or 
even  particular  expressions.  There  can  be  no  danger  of  leading 
too  much  where  the  witness  is  obstinately  determined  not  to 
follow.     3  Wait's  Law  &  Pr.  602 
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106.  Under  what  circumstances  may  a  witness  he  permitted  to 
refresh  and  assist  his  memory  hy  the  use  of  a  written  instrument  ? 

This  is  permitted  in  three  classes  of  cases :  First,  when  the 
writing  serves  merely  to  revive  or  assist  the  memory  of  the  wit- 
ness. Second,  where  the  witness  recollects  having  seen  the 
writing  before,  and  though  he  has  now  no  independent  recollec- 
tion of  the  facts  mentioned  in  it,  yet  he  remembers  that  at  the 
time  he  saw  it,  he  knew  the  contents  to  be  correct.  Third,  when 
it  brings  to  the  mind  of  the  witness  neither  any  recollection  of 
the  facts  mentioned  in  it,  nor  any  recollection  of  the  writing  itself, 
but  which,  nevertheless,  enables  him  to  swear  to  a  particular  fact, 
from  the  conviction  on  his  mind  on  seeing  a  writing  which  he 
knows  to  be  genuine.  3  Wait's  Law  &  Pr.  602 ;  2  Greenl. 
Ev.,  §  437. 

107.  When  a  party  offers  a  witness  in  proof  of  his  cause,  will 
he  afterwards  he  permitted  to  impeach  the  general  reputation  for 
truth  of  such  witness  ? 

He  will  not ;  for  in  offering  the  witness,  he  thereby,  in  gen- 
'  eral,  represents  him  as  worthy  of  belief  ;  and  to  permit  a  party  to 
produce  general  evidence  to  discredit  his  own  witness,  would  be 
to  enable  him  to  destroy  the  witness  if  he  spoke  against  him, 
and  to  make  him  a  good  witness  if  he  spoke  for  him,  with  the 
means  in  his  hands  of  destroying  his  credit  if  he  spoke  against 
him.     3  Wait's  Law  &  Pr.  632  ;  3  Wait's  Pr.  151. 

108.  If  either  party  to  an  action  calls  his  adversary  as  a  wit- 
ness, can  he  impeach  the  general  character  of  such  witness  ? 

He  cannot ;  nor  can  he  show  that  he  has  made  contradict- 
ory statements.  The  same  rules  are  applicable  here,  which  ap- 
ply to  other  witnesses.  3  Wait's  Law  &  Pr.  635 ;  3  Wait's  Pr. 
151. 

109.  What  exceptions  are  there  to  the  rule  disallowing  a  party 
to  impeach  his  own  witness  f 

Among  these  may  be  mentioned  the  case,  where  the  witness 
is  not  one  of  the  party's  own  selection,  but  is  one  whom  the  law 
obliges  him  to  call,  such  as  the  subscribing  witness  to  a  deed,  or 
a  will,  or  the  like.  So,  when  a  witness  by  surprise  gives  evidence 
against  the  party  who  called  him,  that  party  will  not  be  pre- 
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eluded  from  proving  his  case  by  other  witnesses.     3  Wait's  Law 
&  Pr.  635 ;  1  Greenl.  Ev.,  §  443 ;  3  Wait's  Pr.  151,  152. 

110.  In  what  way  may  the  credit  of  a  witness  for  the  adverse 
party  he  impeached? 

There  are  several  modes ;  but  it  may  be  remarked  gener- 
ally, that  the  credit  of  a  witness  may  be  impeached  either  by 
cross-examination,  or  by  general  evidence  affecting  his  credit, 
or  by  evidence  that  he  has  before  said  or  done  that  wliich  is  in- 
consistent with  his  evidence  on  the  trial ;  or,  lastly,  by  contrary 
evidence  as  to  the  facts  themselves.  8  Wait's  Law  &  Pr.  618 ; 
3  Wait's  Pr.  139. 

111.  Will  a  -party  he  allowed  to  adduce  evidence  to  .confirm  the 
character  of  a  witness  before  the  credit  of  such  witness  has  been 
impeached? 

He  will  not;  either  upon  cross-examination,  or  by  the  testi- 
mony of  other  witnesses;  but  if  the  character  of  a  witness  has 
been  impeached,  although  upon  cross-examination  only  evidence, 
on  the  other  side  may  be  given  to  support  the  character  of  the 
witness  by  general  evidence  6i  good  conduct.  3  Wait's  Law 
&  Pr.  629. 

11'^.  Is  it  any  corroboration  of  the  testimony  of  a  witness  to 
show  that  he  has  previously  made  declarations  out  of  court,  corre- 
sponding with  the  evidence  given  by  him  on  the  trial? 

It  is ;  and,  tlierefore,  such  declarations  ought  to  be  received 
in  evidence  wlien  an  attempt  has  been  made  to  impeach  the  wit- 
ness by  showing  that  he  has  made  contradictory  statements  out 
of  court.     3  Wait's  Law  &  Pr.  630. 

113.  In  what  classes  of  cases  is  it  the  privilege  of  witnesses  to 
refuse  to  answer  ? 

First,  where  it  reasonably  appears  that  the  answer  will  have 
a  tendency  to  expose  the  witness  to  a  penal  liability,  or  to  any 
kind  of  punishment,  or  to  a  criminal  charge  ;  and  he  may  claim 
the  protection  of  the  court  at  any  stage  of  the  inquiry,  whether 
he  has  already  answered  the  question  in  part  or  not  at  all. 
Second,  where  the  answer  will  subject  the  witness  to  a  forfeiture 
of  his  estate.     Third,  where  the  answer  has  a  direct  tendency 
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to  degrade  the  character  of  the  witness.     3  "Wait's  Law  &  Pr. 
607,  611 ;  1  Greenl.  Ev.,  §§  451,  454. 

114.  Will  a  competent  witness  in  a  cause  he  excused  from  avr- 
swering  a  question  relevant  to  the  matter  in  issue,  on  the  ground 
merely  that  the  answer  to  such  question  may  establish,  or  tend  to 
establish,  that  such  witness  owes  a  debt,  or  is  otherwise  subject  to  a 
civil  suit  ? 

He  will  not  in  this  State.  3  R.  S.  (5th  ed.)  690,  §  102.  But 
this  provision  is  in  no  way  construed  to  require  a  witness  to  give 
any  answer  which  will  have  a  tendehcy  to  accuse  himself  of  any 
crime  or  misdemeanor,  or  to  expose  him  to  any  penalty  or  for- 
'  feiture,  nor  in  any  respect  to  vary  or  alter  any  other  rule  respect- 
ing the  examination  of  witnesses.     1  Greenl.  Ev.,  §§  451,  454. 

115.  Have  counsel  a  right  to  put  questions  which  might  call  for 
d  criminating  answer  frojn  a  witness  ? 

They  have  ;  but  after  the  qUtestion  is  put,  it  is  then  for  the 
witness  to  claim  his  exemption  from  answering,  or  to  waive  it 
and  answer  the  question.     3  Wait's  Law  &  Pr.  611. 

116.  ^s  instruments  of  evidence,  into  what  classes  are  writings 
divisible  ? 

First,  into  writings  of  a  public  nature  ;  secondly',  of  a  mixed 
nature,  partly  public  and  partly  private ;  thirdly,  of  a  "private 
nature.  Public  writings,  again,  are  either  judicial,  or,  secondly, 
not  judicial ;  and,  with  a  view  to  their  means  of  proof,  they  are 
either,  first,  of  record ;  or,  secondly,  not  of  record.  8  Wait's 
Law  &  Pr.  477 ;  2  Wait's  Pr.  688. 

rl7.    Of  what  do  public  writings  consist? 

They  consist  of  the  acts  of  public  functionaries,  in  the  exe- 
cutive, legislative,  and  judicial  departments  of  government,  includ- 
ing under  this  general  head,  the  transactions  which  official  per- 
sons are  required  to  enter  in  books  or  registers  in  the  course  of 
their  public  duties,  and  which  occur  within  the  circle  of  their 
own  personal  knowledge  and  observation.  And  to  the  same 
head  may  be  referred  the  consideration  of  documentary  evidence 
of  the  acts  of  State,  the  laws  and  judgments  of  courts  of  foreign 
governments.     1  Greenl.  Ev.,  §  470. 
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118.  How  may  the  statute  law  of  another  State  or  of  a  foreign 
government  he  proved  in  this  State  f 

The  proper  method  is  the  production  of  the  printed  volume^ 
or  by  an  exemplified  copy.  A  printed  statute  book  of  a  sister 
State,  in  order  to  be  admissible  as  evidence,  must  purport  to  have 
been  printed  by  authority  of  such  State.  2  Wait's  Pr.  639.  See 
Code  of  Civil  Pro.,  §  942. 

119.  What  is  the  manner  of  proving  the   unwritten  or  common 
law  of  any  other  State  or  foreign  government  ? 

The  unwritten  or  common  law  of  any  other  State,  or  terri- 
tory, or  foreign  government,  maybe  proved  as  facts  by  parol  evi- 
dence, and  the  books  of  reports  of  cases  adjudged  in  these  courts 
may  also  be  admitted  as  presumptive  evidence  of  such  law.  Code 
of  Civil  Pro.,  §  942. 

120.  How  may  records  he  proved  ? 

A  record  may  be  proved  either  (1)  by  mere  production, 
without  more ;  or,  (2)  by  copy.  Copies  of  records  are  either 
exemplifications;  or,  (2)  copies  made  by  the  authorized  officer; 
or,  (3)  sworn  copies.  An  exemplification  is  under  the  great 
seal,  or  under  the  seal  of  a  particular  court.  3  Wait's  Law  & 
Pr.  477 ;  2  Wait's  Pr.  641. 

121.  Upon  what  ground  are  copies  of  records  permitted  to  he 
given  in  evidence  ? 

The  reason  of  this  permission  is  the  inconvenience  to  the 
public  of  removing  the  original  records,  which  may  be  wanted 
in  two  different  places  at  the  same  time.  Not  only  records,  but 
ail  public  documents  which  cannot  be  removed  from  one  place 
to  another,  may  be  proved  by  means  of  a  copy  proved  on  oath 
to  have  been  examined  with  the  original.  3  Wait's  Law  &  Pr. 
477,  478. 

122.  How  may  the  existence  of  corporations  he  shown  ? 

The  existence  of  corporations  may  be  shown  by  certified 
copies  of  the  certificate  of  incorporation,  when  such  copy  is  duly 
certified  by  the  clerk  or  officer  with  whom  the  original  is  depos- 
ited. Certificates  of  incorporation  of  the  villages,  or  transcripts 
from  the  record  thereof,  certified  by  the  county  clerk  with  whom. 


Evidence.  489 

the  originals  are  filed,  are  presumptive  evidence  of  the  facts 
therein  stated.     3  Wait's  Law  &'Pr.  479. 

123.    Where  the  proof  of  a  record  is  hy  a  sworn  copy,  how  must 
the  copy  he  proved  P  ' 

It  must  be  proved  by  one  who  swears  that  he  has  compared 
it  with  tlie  original,  taken  from  the  proper  place  of  deposit.  And 
it  is  not  sufficient  that  the  witness  holds  the  copy  while  another 
reads  the  record ;  there  must  be  a  change  of  hands,  or  the  witness 
must  himself  read  the  copy  with  the  original.  3  Wait's  Law  & 
Pr.  478  ;  2  Wait's  Pr.  654. 

lIsSl.  Mow  may  judicial  documents  he  divided? 

They  may  be  divided  into  :  1.  Judgments,  decrees  and  ver- 
dicts ;  2.  Depositions  and  inquisitions,  taken  in  the  course  of 
legal  proceedings ;  3.  Writs,  summonses,  attachments,  warrants, 
pleadings,  complaints  and  answers,  etc.,  which  are  incident  to 
legal  proceedings.     3  Wait's  Law  &  Pr.  488.        , 

125.  For  what  purpose  m,ay  a  judgment  or  verdict  he  offered  in 
evidence  ? 

It  may  be  offered  merely  to  establisli  the  fact  that  such  a 
verdict  was  given,  or  such  a  judgment  rendered,  and  those  legal 
consequences  which  flow  from  that  fact ;  or  it  may  be  offered, 
with  a  view  to  a  collateral  purpose  ;  that  is,  not  to  prove  the  mere 
fact  that  such  a  judgment  has  been  rendered,  and  so  as  to  let  in 
all  the  necessary  legal  consequences  of  that  judgment,  but  as  a 
medium  of  proving  some  fact  as  found  by  the  verdict,  or  upon 
the  supposed  existence  of  which  the  judgment  is  founded.  3 
Wait's  Law  &  Pr.  483. 

126.  May  a  judgment  he  admitted  in  evidence  to  estahlish  a  col- 
lateral fact,  where  the  parties  are  not  the  same  ? 

It  may.  Thus,  the  record  of  a  conviction  may  be  shown,  in 
order  to  prove  the  legal  infamy  of  a  witness.  Or,  it  may  be 
shown,  in  order  to  let  in  the  proof  of  what  was  sworn  at  the  trial; 
or,  to  justify  proceedings  in  execution  of  the  judgment.  1 
Greenl.  Ev.,  §  526.  , 

127.  Can  a  verdict  and  judgment  in  a  criminal  case  he  given  in 
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evidence  in  a  civil  action  to  establish  the  facts  on  which  it  was 
rendered  ? 

■  As  a  general  rule  it  cannot ;  for  if  the  defendant  was  con- 
victed, it  may  have  been  upon  the  evidence  of  the  very  plaintiff 
in  the  civil  action  ;  and  if  he  was  acquitted,  it  may  have  been 
by  collusion  with  the  prosecutor.  Besides,  upon  more  general 
grounds,  there  is  no  mutuality ;  the  parties  are  not  the  same  ; 
neither  are  the  rules  of  decision  and  the  course  of  proceeding 
the  same.  The  same  principles  vender  a  judgment  in  a  civil 
action  inadmissible  evidence  in  a  criminal  prosecution.  1  Greenl. 
Ev.,  §  537. 

128.  What  is  the  present  rule  with  respect  to  the  proof  of  pri- 
vate writings,  where  the  instrument  is  attested  ? 

If  the  instrument  to  be  proved  is  one  that  would  not  be  valid 
if  not  attested  by  a  subscribing  witness  or  witnesses,  it  must  be 
proved  by  the  subscribing  witness  if  he  can  be  produced  and  is 
capable  of  being  examined.  But  where  a  subscribing  witness  is 
not  necessary  to  the  validity  of  the  instrument,  but  is  attested 
by  a  subscribing  witness,  it  may  be  proved  in  the  same  manner 
as  if  there  was  no  subscribing  witness  thereto.  3  Wait's  Law 
&  Pr.  489,  490. 

139-  How  may  an  unacknowledged  deed  he  proved,  where  the 
evidence  of  none  of  the  subscribing  witnesses  is  producible  ? 

In  such  case,  proof  of  the  handwriting  of  a  subscribing  wit> 
ness  will  be  received ;  as  where  such  witness  is  dead,  or  incom- 
petent to  give  evidence  on  account  of  linsanity  ;  or  where  he  is 
out  of  the  country,  or  is  beyond  the  reach  of  a  subpoena  which 
is  issued  by  the  court  in  which  the  trial  is  had.  3  Wait's  Law 
&  Pr.  491 ;  2  Wait's  Pr.  650. 

130.  When  is  an  instrument  said  to  prove  itself  f 

An  instrument  thirty  years  old  is  said  to  prove  itself,  the 
subscribing  witness  being  presumed  to  be  dead,  and  other  proof 
being  presumed  to  be  beyond  the  reach  of  the  party.  1  Greenl. 
Ev.,  §  570. 

131.  If  a  written  instrument  is  lost  or  destroyed,  what  is  re 
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quired  of  a  party  in  order  that  lie  may  le permitted  to  give  second- 
ary evidence  ? 

The  party  seeking  to  prove  the  contents  of  a  lost  or  destroy- 
ed instrument  must  show  that  such  an  instrument  once  existed ; 
and  if  it  is  lost,  that  a  bona  fide  search  has  been  unsuccessfully 
made  for  it  in  the  place  where  it  was  most  likely  to  be  found ;  or, 
if  has  been  destroyed,  that  it  was  not  destroyed  by  the  party  with 
any  fraudulent  design  ;  and  that  it  was  duly  executed.  Parol 
evidence  may  then  be  given  of  its  contents.  1  Greenl.  Ev., 
§  658 ;  3  Wait's  Law  &  Pr.  452-457. 

133.  How  may  one  acquire  a  sufficient  knowledge  of  the  hand- 
writing of  another,  so  as  to  enable  him  to  testify  as  a  ivitness  to  its 
genuineness  f 

He  may  acquire  such  knowledge  in  three  ways;  1.  From 
having  seen  the  party  write  ;  2.  From  a  written  correspondence 
had  with  the  party ;  and  3.  From  a  comparision  of  the  disputed 
handwriting  with  writings  proved  to  have  been  genuine.  3  Wait's 
Law  &  Pr.  493-497. 

133.  If  either  of  the  parties  to  a  written  instrument  makes  a 
material  alteration  in  it  after  its  execution  and  delivery,  what  effect 
will  such  alteration  have  upon  the  instrument? 

The  instrument  is  thereby  rendered  void ;  but  to  this  rule 
there  are  two  exceptions :  one  is,  if  the  alteration  was  made  by 
the  consent  of  the  other  party  ;  and  the  other  is,  where  the  altera- 
tion itself  is  an  immaterial  one,  oris  one  which  consists  in  merely 
supplying  words,  which  the  law  would  intend  in  the  absence  of 
any  written  words.  1  Greenl.  Ev.,  §  565;  8  Wait's  Law  &  Pr. 
497,  498. 

134.  If  on-  the  production  of  the  instrument,  it  appears  to  have 
been  altered,  what  is  required  of  the  party  offering  it  in  evidence  ? 

It  is  incumbent  on  him  to  explain  tliis  appearance  ;  and  this 
is  especially  the  rule  when  the  alteration  is  suspicious,  and  is 
beneficial  to  the  holder.     3  Wait's  Law  &  Pr.  498.- 

135.  Does  the  law  require  that  an  instrument  shall  be  written 
throughout  with  the  same  colored  ink  ? 

It  does  not ;  and  the  fact  that  two  kinds  of  ink  of  different 
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colors  was  used  will  not,  of  itself,  be  sufficient  to  authorize  a 
court  to  exclude  the  paper  from  the  jury.  So,  if  there  is  an 
erasure  of  one  name,  and  another  is  written  upon  it,  that  of  itself 
will  not  invalidates  the  instrument,  though  such  circumstances 
may  be  weighed  by  the  jury,  upon  the  question  of  alterations,  etc. 
3  Wait's  Law  &  Pr.  499 ;  1  Greenl.  Ev.,  §  664. 

136.  If  an  instrument  is  altered  or  destroyed  hy  a  stranger  who 
had  no  authority  to  do  so,  will  this  in  any  way  affect  the  rights  of 
the  parties  to  the  instrument  ? 

It  will  not.  In  such  case  the  existence  of  the  original  must 
be  shown,  and  the  alteration  or  destruction  will  authorize  proof, 
as  in  the  case  of  a  lost  paper,  if  that  kind  of  proof  is  necessary. 
1  Greenl.  Ev.,  §  566;  3  Wait's  Law  &  Pr.  499. 

137.  Has  the  provision  of  the  Code  which  permits  parties  to  he 
witnesses,  in  any  way  changed  the  rules  in  relation  to  the  admis- 
sion of  account  hooks  as  evidence  ? 

It  has  not  ;  for  although  a  party  may  be  a  witness  in  his 
own  favor,  and  may  thus  be  able  to  establish  his  case  by  com- 
mon-law proof,  yet  he  is  not  obliged  to  do  so,  but  may  introduce 
his  books  of  account  as  evidence,  as  formerly,  provided  he  makes 
proper  preliminary  proofs  to  authorize  their  I'eception.  3  Wait's 
Law  &  Pr.  500 ;  1  Phil.  Ev.  385,  n. 

138.  What  facts  does  the  law  require  to  he  established  hy  the 
party  offering  account  books  as  evidence  before  they  tvill  he  received 
as  such?    ' 

1.  That  the  party  had  no  clerk ;  2.  That  some  of  the  articles 
charged  had  been  delivered ;  3.  That  the  books  produced  are  the 
account  books  of  the  party  ;  4.  He  must  prove  that  he  keeps 
fair  and  honest  accounts,  and  this  proof  must  be  made  by  those 
persons  who  have  dealt  with  him  and  have  settled  from  those 
books.     3  Wait's  Law  &  Pr.  600 ;  1  Phil.  Ev.  375,  note. 

139.  Are  books  of  account  admissible  as  evidence  upon  any 
subject  for  which  a  party  might  desire  to  use  them  ? 

They  are  not.  To  aid  trade  and  commerce  was  the  object 
in  view  when  such  books  were  allowed  to  be  used  as  evidence  ; 
and  a  most  important  rule  is,  that  the  charges  contained  in  them 
must  relate  to  such  things  as  are  matter  of  book  account,  other- 
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wise,  they  are  not  competent  evidence.  Thus,  the  sale  of  goods, 
■wares  and  merchandise  may  be  proved  by  such  books  ;  but  they 
are  not  competent  evidence  for  the  purpose  of  proving  a  loan  of 
money ;  nor  for  the  purpose  of  proving  the  payment  of  money. 
1  Phil.  Ev.  439. 

140.  Are  hooks  of  account  competent  evidence,  in  any  case  where 
there  is  hut  one  single  claim  or  charge  ? 

No  ;  and  the  rule  is  the  same  although  there  may  have  been 
several  articles  sold,  if  there  was  but  one  single  transaction  by 
way  of  sale.     1  Phil.  Ev.  440  ;  1  Greenl.  Ev.,  §§  118,  119,  note. 

141.  Is  it  sufficient,  for  a  party  offering  account  hooks  in  evi- 
dence, to  prove  that  some  goods  have  been  sold  and  delivered,  or  that 
some  services  have  heen  rendered  ? 

It  is  not.  The  law  requires  proof  that  some  of  the  items 
charged  have  been  delivered,  or  that  some  of  the  services  charged 
have  been  rendered.    3 'Wait's  Law  &  Pr.  505. 

142.  Does  this  rule  require  a  party  to  prove  the  largest  possible 
number  of  items  of  his  account  ? 

It  does  not  ;  but  it  is  always  prudent  to  prove  such  a  num- 
ber of  items  as  shows  that  there  is  a  regular  course  of  dealing 
between  the  pjirties,  if  such  evidence  is  conveniently  attainable. 
And,  the  greater  number  of  items  proved,  the  more  satisfactoiy 
will  the  evidence  be  that  the  account  books  are  correct.  3  Wait's 
Law  &  Pr.  505. 

143.  Does  the  law  require  that  hooks  of  account,  to  he  admissible 
in  evidence,  should  have  been  kept  in  strict  accordance  with  the; 
most  approved  systems  of  hook-keeping  ? 

The  law  does  not  require  such  strictness  ;  but  the  entries  of 
charges  ought  to  be  made  in  those  books  of  the  party  which  are 
employed  by  him  for  the  purpose  of  entering  his  daily  and  usual 
accounts  with  such  persons  as  deal  with  him.  And  they  ought 
to  be  made  in  conformity  to  the  prevalent  manner  of  keeping  his 
books.     3  Wait's  Law  &  Pr.  506. 

144.  By  whom,  may  the  fact  be  proved  that  the  party  keeps  no 
clerk  ? 

It  may  be  proved  by  the  party  himself  ;  or  it  may  be  sub- 
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stantiated  by  any  one  who  knows  that  fact.  Any  member  of  the 
family,  or  any  near  neighbor  or  intimate  acquaintance,  or,  in 
short,  any  person  who  is  familiar  with  the  mode  in  which  the 
party  transacts  his  business  in  its  daily  movements,  may  show 
that  no  clerk  is  employed  about  it.     3  Wait's  Law  &  Pr.  508. 

145.  Is  one  witness  sufficient  to  prove  that  the  owner  of  the  hooks 
keeps  fair  and  honest  accounts  ?  » 

The  testimony  of  a  single  witness  who  has  dealt  with  the 
party,  and  has  settled  from  the  books,  will  be  sufficient  to  render 
the  books  competent,  and,  therefore,  admissible  in  evidence  :  but 
the  credit  of  a  book  is  dependent  upon  its  character,  and  the 
greater  the  number  of  persons  who  have  found  its  entries  ac- 
curate and  just,  the  more  reliable  will  such  book  be  as  evidence. 
3  Wait's  Law  &  Pr.  609 ;  1  Phil.  Ev.  385,  note. 

146.  How  may  the  credit  of  account  hooks  he  impeached? 

•  Any  evidence  is  proper  for  this  purpose  if  it  legally  shows  that- 
the  accounts  are  false  and  fraudulent,  and  if  that  fact  is  establish- 
ed the  books  will  be  entirely  disregarded.  So,  too,  if  it  is  clearly 
shown  that  any  of  the  charges  are  false,  and  that  they  were  in- 
tentionally entered  in  the  books  for  the  purpose  of  injustice,  the 
jury  may-  disregard  the  whole  book,  if  they  see  proper  to  do  so, 
on  the  principle  that  a  book  which  is  deliberately  and  intention- 
ally false  in  some  things  is  equally  false  as  to  all  the  other  items. 
1  Phil.  Ev.  445;  2  Shars.  Bl.  Com.  369,  n. 

147.  If  accounts  are  entered  upon  slips  of  paper  or  upon  sep- 
arate sheets,  distinct  from  the  usual  hooks  of  account,  can  such 
slips  or  separate  sheets  he  received  as  hooks  of  account  ? 

They  cannot.  It  is,  however,  not  necessary  that  such  books 
should  be  bound  in  a  substantial  manner,  nor  need  they  be  bound 
at  all.  Several  sheets  pf  paper  folded  or  stitched  together  will 
be  sufficient  to  render  the  book  competent,  so  far  as  its  form  is 
concerned.     2  Shars.  Bl.  Com.  448. 

148i  Are  accounts  valid,  if  kept  in  pencil  mark? 

They  are,  if  they  are  legible,  and  if  that  is  the  usual  mode 
of  keeping  the  general  accounts.     2  Shars.  Bl.  Com.  448. 
149.  Are  copies  of  hooks  of  account  admissible  in  evidence  ? 

They  are  not,  if  objected  to  on  that  ground.     But,  if  such 
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evidence  is  offered,  and  it  is  admitted  in  the  court  below,  with- 
out objection,  it  will  not  be  any  ground  of  objection  on  appeal 
that  a  copy  was  used  instead  of  the  original  books.  2  Shars.  BL 
Com.  450. 

150.  Suppose  a  party  elects  to  introduce  Ms  account  looks  as 
evidence,  may  he  afterward  withdraw  them  ? 

Each  party  is  at  liberty  to  prove  his  books. in  evidence,  or 
not  as  he  may  choose,  under  ordinary  circumstances.  But,  if  he 
elects  to  introduce  them  as  evidence,  when  they  are  once  admit- 
ted, the  evidence  becomes  the  property  of  both  parties,  and  the 
books  cannot  be  withdrawn,  nor  the  evidence  rejected,  without 
the  consent  of  the  opposite  party.  2  Shars.  BL  Com.  450 ;  1 
Phil.  Ev.  385,  note. 

151.  Upon  what  conditions  will  the  opinions  of  a  witness  he 
received  as  competent  evidence  ? 

To  render  such  evidence  competent,  two  things  should  exist 
in  the  case  :  1.  The  matter  upon  which  it  is  proposed  to  intro- 
duce evidence  of  opinions  must  be  one  of  sMll  or  science;  2.  The 
witness  must  be  shown  to  possess  such  knowledge  or  skill  as  to 
render  him  competent  to  give  an  opinion.  Where  the  question 
is  not  one  of  skill  or  science,  opinions  will  not  be  evidence,  no 
matter  how  learned  or  scientific  the  witness  may  be  whose 
opinion  is  asked.     3  Wait's  Law  &  Pr.  577,  578. 

152.  When  is  the  testimony  of  experts  admissible  to  decipher 
written  instruments  ? 

If  the  characters  are  difficult  to  be  deciphered,  or  the  lan- 
guage, whether  technical  or  local  and  provincial,  or  altogether 
foreign,  is  not  understood  by  the  court,  the  evidence  of  experts 
is  admissible  to  declare  what  are  the  characters,  or  to  translate 
the  instrument,  or  to  testify  to  the  proper  meaning  of  the  partic- 
ular words.     1  Greenl.  Ev.,  §  280 ;  2  Stark.  Ev.  565,  566. 

153.  Is  there  any  exception  to  the  rule  that  witnesses  cannot 
give  opinions  as  evidence,  when  the  question  is  not  one  of  skill  and 
science  f 

There  is  one  important  exception  to  the  rule;  for  it  is  now 
well  settled  that  any  person  who  is  acquainted  with  the  value  of 
the  particular  kind  of  property  sold,  or  the  kind  of  services 
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rendered,  may  express  .an  opinion  as  to  its  value.  Thus,  in  an 
action  to  recover  compensation  for  drawing  leases,  etc.,  the  value 
of  such  services  can  be  proved  by  the  opinion  of  an  attorney  at 
law.  So  the  value  of  a  horse  may  be  proved  by  the  opinion  of 
a  witness.  So  a  person  has  rendered  services  for  another  is 
competent  to  give  an  opinion  as  to  the  value  of  the  services,  and  , 
the  jurj'  may  form  their  own  estimate  as  t&  the  value  of  the 
opinion.    3  Wait's  Law  &  Pr.,  579. 

154.  Where  the  question  is,  as  to  whether  a  person  was  intoxi- 
cated at  the  time  he  did  a  certain  act,  is  it  competent  to  ask  a  wit- 
ness who  saw  him  at  that  time,  whether,  in  his  judgment,  such  per- 
son was  to  any  considerable  extent  under  the  influence  of  intoxicat- 
ing liquors  f 

It  is;  for  it  does  not  require  science  or  opinion  to  answer 
the  question,  but  observation,  merely,  whether  a  person  is  drunk 
or  sober,  or  how  far  he  was  affected  by  intoxication,  is  better 
determined  by  the  direct  answer  of  those  who  have  seen  him, 
than  by  their  description  of  his  conduct.  3  Wait's  Law  &  Pr., 
593. 

155.  Are  the  subscribing  witnesses  to  a  will  or  deed  competerd 
witnesses  as  to  the  soundness  of  mind  of  a  testator  or  grantor,  at 
the  time  of  executing  the  instrument,  if  "such  witnesses  are  not  per- 
sons of  science  and  skill  ? 

They  are ;  but  the  opinions  of  no  other  persons   are  thus 

competent,  unless  they  are  possessed  of  the  requisite  science  or 

skill  to  authorize  them  to  express   an   opinion  upon  tlie  subject. 

3  Wait's  Law  &  Pr.  595. 

> 

156.  Who  is  to  decide  upon  the  question  as  to  the  value  and  im- 
portance of  opinions,  given  in  evidence  ? 

This  is  a  proper  question  for  the  jury  ;  for  there  is  no  rule 
of  law  that  requires  jurors  to  surrender  their  judgments  implic- 
itly to,  or  to  give  a  controlling  influence  to  the  opinions  of  scien- 
tific witnesses,  however  learned  or  accomplished  they  may  be. 
3  Wait's  Law  &  Pr.  597. 

157.  What  is  the  distinction  between  prima  facie  and  conclusive 
evidence  ?     _  ; 

Prima  facie  evidence  is  that  which,  nol  being  inconsistent 
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with  the  falsity  of  the  hypothesis,  nevertheless  raises  such  a  de- 
gree of  probability  in  its  favor  that  it  must  prevail,  if  it  is  ac- 
credited by  the  jury,  unless  it  is  rebutted  or  the  contrary  proved. 
Conclusive  evidence,  on  the  other  hand,  is  that  which  excludes, 
or  at  least  tends  to  exclude,  the  possibility  of  the  truth  of  any 
other  hypothesis  than  the  one  attempted  to  be  established.  3 
Wait's  Law  &  Pr,  638. 

158-  Of  what  does  the  evidence  to  be  weighed  by  a  jury,  orby  a 
court  sitting  in  their  place,  consist  in  ? 

(1)  The  direct  testimony  of  witnesses ;  or,  (2)  indirect  or 
circumstantial  evidence  ;  or,  (3)  in  both,  either  united  or  op- 
posed to  each  other.     3  Wait's  Law  &  Pr.  639. 

159.  Upon  what  does  the  credit  due  to  the  testimony  of  witnesses 
depend  ? 

It  depends :  (1)  upon  their  integrity  and  honesty ;  (2)  their 

ability ;  (3)  their  number,  and  the  consistency  of  their  testimony  ; 

(4)  the  conformity  of  their  testimony  with  experience  ;  and,  (5) 

the  coincidence  of  their  testimony  with  collateral  circumstances. 

•3  Wait's  Law  &  Pr.  639-644. 

160.  is  the  testimony  of  a  single  witness  sufficient  legal  ground 
for  belief? 

It  is,  where  there  is  no  ground  for  suspecting  either  the 
ability  or  integrity  of  the  witness.  Where  direct  testimony  is 
opposed  by  conflicting  evidence,  or  by  ordinary  experience,  or  by 
the  probabilities  of  the  case,  the  consideration  of  the  number  of 
witnesses  becomes  most  material.    3  Wait's  Law  &  Pr.  641. 

161.  How  may  a  party  obtain  an  admission  of  the  genuineness 
of  a  paper  in  advance  of  the  trial  or  charge  the  adverse  party  with 
the  expenses  incurred  in  proving  it  f 

The  attorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  attoi^ney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  its  genuineness. 
If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  party  re- 
32 


498  ,  Evidence. 

fusing  the  admission  ;  unless  it  appears,  to  the  satisfaction  of  the 
court,  that  there  was  a  good  reason  for  the  refusal.  Code  of 
Civil  Pro.,  §  735 ;    2  Wait's  Pr.  653. 

163.  How  may  you  compel  the  production  upon  a  trial  of  a 
hook  or  paper  belonging  to  or  under  the  control  of  a  corpora- 
tion ? 

It  may  be  compelled  in  the  same  manner  as  if  it  was  in  the 
hands  of  a  natural  person,  by  a  subpoena  duces  tecum,  or  by  an 
order,  directed  to  the  president  or  other  head  of  the  corporation, 
or  to  the  officer  of  the  corporation  having  the  custody  of  the  book 
or  paper.     Code  of  Civil  Pro.,  §  868. 

163.  Where  the  defendant  in  an  action  is  a  corporation,  can  the 
plaintiff  have  an  order  for  the  examination  of  such  defendant  as  a 
witness  by  its  officers  ? 

He  can.     Code  of  Civil  Pro.,  §  872. 

164.  In  the  trial  of  an  indictment  against  a  person  charged  with 
a  criminal  offense,  is  such  person  a  competent  witness  in  this 
State  ?    ' 

,  He  is,  if  he  requests  to  be  swoi:n  as  a  witness,  but  not  other- 
wise ;  but  the  neglect  or  refusal  of  such  person  to  testify  will  not 
be  allowed  to  create  any  presumption  against  him.  Code  of 
Criminal  Pro.,  §  398. 

165.  Is  a  witness  rendered  incompetent  by  reason  of  being 
the  husband   or  wife  of  a  party  to  the  action  ? 

Not  as  a  general  rule.     Code  of  Civil  Pro.,  §  828. 

166.  In  what  case  is  a  husband  or  wife  incompetent  to  testify 
against  the  other  f 

A  husband  or  wife  is  not  competent  to  testify  against  the  other 
upon  the  trial  of  an  action  or  thev  hearing  upon  the  merits  of  a 
special  proceeding  foun'de'd  upon  an  allegation  of  adultery,  ex- 
cept to  prove  the  marriage  or  to  disprove  the  allegation  of  adul- 
tery. A  husband  or  wife  cannot  be  compelled,  and  without  the 
consent  of  the  other  will  not  be  allowed  to  disclose  a  confidential 
communication  made  one  to  the  other  during imarriage.  In  an  ac- 
tion for  criminal  conversation  the  plaintiff's  wife  is  not  a  com- 
petent witness  for  the  plaintiff,  but  she"  is  a  competent  witness 
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for  the  defendant  as  to  any  matter  in  controversy,  except  that 
she  cannot,  without  the  plaintiff's  consent,  disclose  any  con- 
fidential communication  had  or  made  between  herself  and  the 
plaintiff.     Code  of  Civil  Pro.,  §  831. 

167.  In  an  action  to  annul  a  marriage  is  the  declaration  or  con- 
fession of  either  party  to  the  marriage  of  itself  sufficient  proof  of 
the  requisite  facts  ?  * 

It  is  not.  Other  satisfactory  evidence  of  the  facts  must  be 
produced.     Code  of  Civil  Pro.,  §  1753. 

168.  In  what  cases  may  an  appellate  court  receive  further  testi- 
mony or  documentary  evidence  upon  an  appeal? 

Upon  an  appeal  upon  the  facts  from  a  decree  or  order  of  a 
surrogate's  court ;  upon  a  retrial  in  the  county  court  on  appeal 
from  a  judgment  of  a  justice  of  the  peace ;  or  upon  any  other 
appeal,  where  record  evidence,  conclusive  in  its  character  has  been 
inadvertently  omitted  on  the  trial  or  imperfectly  proved,  and  in 
cases  of  like  character.     Baylies  on  New  Tr.  &  App.  161-164. 

169.  What  is  the  statutory  rule  in  this  State  as  to  the  exemption 
from  arrest  of  a  witness  duly  supoenaed  to  attend  any  court  ? 

Such  witness  is  privileged  from  arrest  in  any  civil  suit, 
while  going  to  the  place  which  the  subpoena  requires  him  to  at- 
tend, while  remaining  at  such  place  and  while  returning  there- 
from.    Code  of  Civil  Pro.,  §  860. 

1 70.  What  effect  has  the  refusal  of  a  party  to  produce  a  paper, 
in  obedience  to  a  notice  to  produce  ? 

The  only  effect  of  such  a  refusal  is  to  enable  the  party  giving 
such  notice  to  give  oral  evidence  of  the  contents  of  such  paper. 
Baylies'  Trial  Pr.  117. 
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CHAPTER  XX. 

MISCELLANEOUS  AND  MOOT  QUESTIONS. 

1.  A  traveler,  returning  home  from  New  York,  purchased  and 
checked  over  the  New  York  Central  Railroad,  as  baggage,  a  trunk 
and  contents,  consisting  of  wearing' apparel  for  himself  and  family,, 
and  also  certain  presents  for  Jiis  friends.  No  part  of  the  contents 
of  the  trunk  were  necessary  to  the  comfort  or  convenience  of  the 
tra'ieler  during  his  journey  home.  The  trunk  -and  contents  were 
lost.  Can  the  traveler  recover  from  the  railroad  company  the  value 
of  the  trunk  and  contents  ? 

He  can,  with  the  exception  of  the   presents  purchased  for 
his  friends.     2  Wait's  Act.  &  Def.  81-84. 

3.  A,  heing  a  creditor  of  an  insolvent  firm,  entered  into  a 
written  .agreement  with  his  debtor  to  accept,  in  satisfaction  and 
discharge  of  the  debt,  a  sum  less  than  the  full  amount  due,  pro- 
vided that  no  other  creditor  of  the  firm  should  receive  more  than  a 
like  per  cent  of  his  claim.  After  the  payment  of  the  stipulated 
sum,  A  brought  an  action  to  recover  the  balance  of  his  claim.  Can 
he  recover? 

He  can,  as  the  agreement  is  void  for  want  of  consideration. 
6  Wait's  Act.  &  Def.  410-412  ;  8  id,  14. 

3.  A  loaned  certain  shares  of  stock  to  B,  taking  as  a  memo- 
randum of  the  transaction  and  by  way  of  security  for  the  return  of 
the  stock,  B^ s  promissory  note,  the  note  was  made  payable  to  A,  or 
order,  with  interest,  on  demand.  Three  months  afterward,  A 
transferred  the  note  to  C,  who  brought  an  action  upon  it.  P'rior 
to  the  commencement  of  such  action,  B  tendered  the  stock  to  A, 
and  demanded  the  return  of  the  note,  which  was  refused.  All  of 
the  parties  were  residents  of  the  same  city,  and  carried  on  business 
in  the  same  street.  Can  B  set  up,  as  a  defense  to  the  action,  the 
equities  existing  between  him  and  A? 

He-can,  as  the  note  was  past  due  when  transferred,  and  is, 
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therefore,  subject  to  all  the  defenses  that  would  have  been  avail- 
able to  an  action  between  the  original  parties.  1  Wait's  Act.  & 
Def.  640. 

4.  The  owner  of  a  dwelling  house  applied  to  an  agent  of  an  in- 
surance company  for  a  policy  of  insurance  thereon;  and  in 
answer  to  a,  question  hy  the  agent  stated  that  the  building  was  at 
the  time  unoccupied,  hut  when  occupied,  was  occupied  hy  a  tenant. 
The  agent,  who  with  knowledge  of  the  company  had  been  in  the 
habit  of  filling  in  applications  for  insurance,  wrote  in  the  applica- 
tion that  the  building  was  occupied  by  a  tenant.  The  applicant 
signed  the  application  under  the  supposition  that  his  statement  had 
been  correctly  written  hy  the  agent.  A  policy  was  issued  by  the 
company  containing  a  provision  that  the  policy  should  he  null  and 
void  if  the  dwelling  should  be  unoccupied  at  the  time  of  effecting 
insurance  and  not  so  stated  in  the  application.  The  dwelling  con- 
tinued to  be  unoccupied  until  its  destruction  hy  fire.  Can  the  in- 
sured recover  on  the  policy  notwithstanding  the  misstatements  in 
the  application? 

He  can.  The  misstatements  in  the  application  wer'e,  as 
between  the  parties,  those  of  the  defendant's  agent,  and  not  of 
the  plaintiff,  and  did  not  constitute  a  breach  of  warranty  by  the 
assured.     8  Wait's  &  Def.  329,  337. 

5.  Has  a  factor  or  agent  for  the  sale  of  goods  any  power  to 
pledge  them  at  common  law  f 

He  has  not ;  and  this  is  the  rule  whether  the  owner  has  in- 
trusted him  with  the  possession  of  the  goods  themselves,  or  with 
the  symbol  of  them,  as  by  consigning  them  to  him  by  a  bill  of 
lading  in  which  he  is  consignee  or  indorsee.     2  Kent's  Com.  625. 

6.  A,  wishing  to  obtain  a  better  supply  of  water  for  the  use  of 
his  family  and  stock,  began  digging  a  well  upon  his  own  land,  there- 
by intercepting  and  preventing  the  flovj  of  an  underground  current 
of  water  into  a  large  and  valuable  spring,  situated  on  the  land  of 
an  adjoining  owner,  which  supplied  a  village  with  water.  An  ac- 
tion was  brought  hy  the  village  for  a  perpetual  injunction  to  restrain 
A  from  digging  the  well.      Can  the  action  be  maintained? 

It  cannot.     2  Wait's  Pr.  63,  64. 

7.  A,  having  an  offer  to  sell  his  interest  in  an  oil  well,  tele- 
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graphed  to  his  agent  in  Pennsylvania,  inquiring  what  the  well  was 
yielding.  The  company  were  not  informed,  by  the  contents  of  the 
message  or  otherwise,  that  extraordinary  speed  or  care  In  the 
transmission  or  delivery  of  the  message  was  important,  or  that  ex- 
traordinary damages  would  result  from  any  negligence  on  the  part 
of  the  company.  The  message  was  not  delivered  to  the  agent  for 
several  days,  during  which  time  A  had  sold  his  interest  for  $B,500. 
Immediately  after  the  sale,  A  received  a  telegram  from  his  agent, 
stating  that  he  could  sell  the  interest  for  $5,000.  What  damages 
can  A  recover  from  the  telegraph  company  on  the  facts  stated? 

He  can  recover  only  the  loss  which  would  naturally  and 
necessarily  result  from  a  failure  to  deliver  the  message,  which 
would  be  the  amount  paid  for  its' transmission.  6  Wait's  Act  & 
Def.  19. 

8.  The  commissioners  of  highways  of  a  town  negligently  per- 
mitted a  portion  of  a  public  highway  to  become  dangerous  from 
want  of  proper  repairs,  and  suffered  it  to  remain  in  that  condition 
for  several  months,  although  they  had  in  their  hands  sufficient  funds 
applicable  to  the  repair  of  the  road.  By  reason  of  the  defective 
condition  of  the  highway  a  traveler,  without  fault  on  Ma  part,  was 
thrown  from  his  carriage  and  seriously  injured.  Can  he  recover 
from  the  town  the  amount  of  the  damages  he  sustained  by  reason  of 
the  negligence  of  the  commissioners  ? 

He  can.     1  Wait's  Law  &  Pr.  493. 

9.  If  goods  are  shipped  by  express  to  a  given  place,  marJced  in 
care  of  the  agent  of  the  express  company  at  that  place,  can  the 
company  be  held  liable  for  their  loss  after  their  arrival  at  their  des- 
tination and  delivery  to  the  agent? 

They  cannot.  The  owner  of  the  goods  by  marking  them 
in  care  of  the  agent  of  the  company,  made  him  his  own  agent  for 
receiving  the  goods ;  and  the  owner,  knowing  the  fact  of  the 
prior  agency  is  estopped  from  pleading  the  rule  that  the  same 
person  cannot  be  the  agent  of  two  principals.  1  Wait's  Law  & 
Pr.  640. 

10.  A  promissory  note  was  executed  January  1,  1869,  hut,  by 
mistake,  was  dated  January  1,  1868.  After  its  delivery  to  the 
payee,  the  date  was  changed  to  January   1,   1869,  without  the 
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knowledge  or  consent  of  the  maker.  In  an  action  against  the 
maker  of  the  note,  this  alteration  was  pleaded  as  a  defense.  Can 
the  holder  of  the  note  recover,  notwithstanding  the  admission  of  the 
facts  set  up  by  the  defendant  ? 

He  can.  The  general  rule  that  the  material  alteration  of  a 
note,  after  its  execution  and  delivery,  will  render  it  void,  does 
not  apply  where  the  alteration  is  made  to  make  the  instrument 
conform  to  what  all  parties  to  it  agreed  or  intended  it  should 
have  been.  Pars,  on  Bills  &  Notes,  569-571 ;  1  Wait's  Law  & 
Pr.  713;  6  Wait's  Act  &  Def.  474. 

IV.  A,  being  indebted  to  B  in  the  sum  o/|200,  B  commenced  an 
action  thereon  for  the  purpose  of  inducing  A  to  set  up,  in  his  answer, 
as  a  counter-claim,  a  debt  of  $500,  due  from  B  to  A,  which  would 
in  ten  days  become  barred  by  the  statute  of  limitations.  A,  having 
no  defense  to  the  claim  of  B,  pleaded '  as  a  counter-claim  the  debt 
due  from  B,  asking  for  affirmative  relief.  Instead  of  replying  to 
the ,  counter-claim,  B  asked  leave  to  discontinue,  on  payment  of 
costs.     Has  he  a  right  to  the  relief  demanded  ? 

He  has  not.  Where  a  new  action  on  the  counter-claim 
would  be  barred  by  the  statute  of  limitations,  the  plaintiff  will 
not  be  allowed  to  discontinue  his  action.     2  Wait's  Pr.  601. 

12.  What  is  the  legal  definition  of  '■'■adoption,"  as  the  term  is 
used  in  respect  to  minor  children  ? 

Adoption  is  the  legal  act  whereby  an  adult  person  takes  a 
minor  into  the  relation  of  child,  and  thereby  acquires  the  rights 
and  incurs  the  responsibilities  of  a  parent  in  respect  to  such 
minor.     Laws  of  1873,  ch.  830,  §  1. 

13.  The  consent  of  what  parties  is  necessary  to  the  legal  adoption 
of  a  m}nor  child  ? 

1.  The  consent  of  the  child,  if  over  the  age  of  twelve  years ; 
2.  The  consent  of  the  wife  of  the  person  adopting  the  child,  if  a 
married  man  and  not  legally  separated  from  his  wife,  or  the  con- 
sent of  the  husband,  if  the  party  adopting  is  a  married  woman 
and  not  lawfully  separated  from  her  husband ;  3.  The  consent  of 
the  parents  of  the  child,  if  living,  or  of  tlie  survivor,  if  one  is 
dead ;  or,  if  the  child  is  illegitimate,  the  consent  of  the  mother, 
if  living.     Laws  of  1873,  ch.  830,  §§  3,  4,  5. 
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14.  When  is  the  consent  of  the  parents  of  the  child  unnecessary 
to  its  adoption  f 

It  is  unnecessary  to  obtain  the  consent  of  a  father  or  mother 
deprived  of  civil  rights,  or  adjudged  guilty  of  adultery  or 
cruelty,  and  who  is  divorced  for  either  cause,  or  is  adjudged  in- 
sane or  an  habitual  drunkard,  or  is  judicially  deprived  of  the 
custody  of  the  cliild  on  account  of  cruelty  or  neglect.  Laws  of 
1873,  ch.  830,  §6. 

15.  What  judicial  proceedings  are  necessary  to  the  legal  adop- 
tion of  a  child  ? 

The  person  adopting  the  child,  the  child  adopted,  and  all 
persons  whose  consent  is  necessary,  must  appear  before  the 
county  judge,  execute-  the  necessary  consents  and  agreements, 
and  obtain  an  order  of  the  judge,  after  the  examination  of  all 
parties  separately,  directing  that  the  child  be  thenceforth  re- 
garded and  treated  in  all  respects  as  the  child  of  the  person 
adopting  it.     Laws  of  1873,  ch.  830,  §§  8,  9. 

16.  A  guest,  arriving  at  an  inn,  placed  his  horse  and  carriage 
in  the  care  of  the  innkeeper,  requesting  that  they  he  properly  stored 
and  cared  for  at  the  stable  connected  with  the  inn.  During  the 
night,  the  stable  was  fired  by  an  incendiary  and  consumed,  with  its 
contents.  Is  the  innkeeper  liable  to  the  guest  for  the  property  so 
destroyed  ? 

He  is  not.  The  statute  exempts  the  innkeeper  from  liability 
for  losses  so  occurring  without  fault  or  negligence  on  his  part. 
Laws  of  1866,  ch.  658 ;  1  Wait's  Law  &  Pr.  609. 

17.  A  valuuhle  watch  and  chain  were  stolen  from  the  room  of  a 
guest  at  an  inn.  The  proper  notice  to  guests,  that  a  safe  was  pro- 
vided for  the  reception  of  money,  jewels  and  ornaments,  was  conspic- 
uously posted  in  the  room  from  which  the  watch  was  taken.  Is 
the  innkeeper  liable  for  the  loss  ? 

He  is.  The  act  of  1855  limits  the  exemption  of  the  inn- 
keeper who  complies  with  its  condition  to  the  particular  species 
of  property  named,  and,  being  in  derogation  of  the  common  law, 
cannot  be  extended  in  its  operation  and  effect  by  doubtful  im- 
plication, so  as  to  include  property  not  fairly  within  the  terms  of 
the  act.     1  Wait's  Law  &  Pr.  610. 
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18.  Is  it  necessary  that  the  consideration  should  he  stated  in  a 
guaranty  entered  into  concurrently  with  the  principal  obligation  ? 

It  is  not.  The  consideration  which  supports  the  principal 
obligation  supports  the  guaranty.  Erie  County  Savings  Bank  v. 
Gait,  104  N.  Y.  532. 

19.  An  ante-nuptial  contract  was  entered  into  in  one  State,  to  he 
carried  into  execution  in  another.  Questions  arose  under  the  con- 
tract as  to  the  capacity  of  the  parties  to  contract,  as  to  the  form  of 
the  contract,  and  as  to  its  effect.  How  will  the  law  of  place  affect 
these  questions,  in  an  action  on  the  contract,  in  the  State  where  it 
is  to  he  carried  into  effect  ? 

The  questions  as  to  the  capacity  of  the  parties  to  contract, 
and  as  to  the  form  of  the  contract,  must  be  determined  by  the 
law  of  the  place  where  the  contract  was  made,  while  all  questions 
as  to  the  effect  of  the  contract  must  be  determined  by  the  laws 
of  the  State  where  it  is  to  be  carried  into  execution. 

20.  Is  it  necessary  for  a  principal  to  show  fraud  on  the  part  of 
his  agent,  in  order  to  maintain  an  action  against  him  for  neglecting 
to  perform  a  duty  which  he  has  undertaken  ? 

It  is  not,  as  the  agent  is  bound  to  the  exercise  of  not  only 
good  faith,  but  also  reasonable  diligence,  and  such  skill  as  is 
ordinarily  possessed  by  persons  of  common  capacity  engaged  in 
the  same  business.  See  Story  on  Agency,  §§  183, 186  ;  1  Wait's 
Act.  &  Def.  249,  250. 

21.  A  mutual  will  is  executed  by  husband  and  wife,  devising 
reciprocally  to  each  other.  Is  the  will  valid,  and,  if  so,  how  does 
it  operate  f 

The  will  is  valid,  and  operates  as  the  separate  will  of  which- 
soever dies  first.  1  Redf.  on  Wills,  182 ;  see  Willard  on  Ex.  & 
Surr.  60. 

22.  A,  being  arrested  on  a  criminal  charge,  B  and  0  joined 
with  him  in  executing  a  bond  for  his  appearance  at  the  next  session 
of  the  court  of  oyer  and  terminer,  to  answer  to  the  indictment. 
While  at  large  on  bail,  A  was  taken  to  another  State,  under  a 
requisition  from  the  governor  of  that  State,  to  answer  for  a  crime 
committed  there,  and  was  there  imprisoned  at  the  sitting  of  the 
court  before  mentioned.      Will  the  fact  that  the  principal  was  so 
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confined  until  after  the  day  for  his  appearance  constitute  a  good 
defense  to  an  action  on  the  bond  f 

It  will  not.  The  act  of  the  law  which  'will  render  the  per- 
formance of  a  bail  bond  impossible  and  excuse  a  failure  to  pro- 
duce the  principal  must  be  the  act  of  the  law  operative  in  the 
State  where  the  obligation  was  assumed,  and  obligatory  in  its 
effect  upon  her  authorities.     Baylies  on  Sur.  &  Guar.  282,  283. 

23.  An  action  was  brought  in  this  State  against  the  indorser  of 
« promissory  note,  made  and  indorsed  in  blank,  in  the  State  of 

Connecticut,  where  it  was  payable.  Upon  the  trial  the  indorser 
■offered  evidence  of  a  special  parol  agreement  that  the  indorsement 
was  only  for  collection.  Such  evidence  is  admissible  under  the 
laws  of  Connecticut,  but  inadmissible  under  the  laws  of  New  York. 
Which  must  control,  the  lex  loci  contractus  or  the  lex  fori? 

The  lex  fori  governs  as  to  the  proof  of  the  contract ;  the  lex 
loci  contractus  as  to  the  obligations  of  the  contract.  The  evidence 
was  inadmissible.  Story's  Confl.  of  Laws,  §  342 ;  2  Pars,  on 
Notes  &  Bills,  326. 

24.  Can  a  tenant  in  common,  by  his  sole  act,  create  an  easement 
in  the  premises  of  which  he  owns  no  more  than  a  right  held  in 
Gommon  with  others  ? 

He  cannot,  even  by  his  express  grant ;  nor  can  a  tenant  in 
common,  who  owns  other  premises  in  severalty,  so  use  such 
premises  as  to  create,  for  the  benefit  thereof,  an  easement  in  the 
property  held  in  common.     2  Wait's  Act.  &  Def.  666. 

25.  Does  the  naming  of  a  bank,  as  the  place  of  payment  in  a 
promissory  note,  make  the  banking  association  an  agent  for  the  col- 
lection of  the  no      or  the  receipt  of  the  money  f 

It  does  not.  No  power,  authority  or  duty  is  thereby  con- 
ferred upon  it  in  reference  to  the  note. 

26.  A  agrees  to  sell  property  to  B,  and  C  contracts  to  purchase 
the  same  property  from  B;  but,  before  the  title  passes  to  B,  0  induces 
A  to  sell  the  property  to  him  instead.  Does  Q  thereby  become  liable 
in  an  action  to  B? 

He  does  not,  provided  he  be  guilty  of  no  fraud  or  misrepre- 
sentation! A  alone,  in  such  case,  must  respond  to  B  for  the 
breach  of  his  contract,  and  B  has  no  legal  claim  upon  C  2 
Wait's  Law  &  Pr.  430. 
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QUESTIONS  FOR  THE  MOOT  COURT. 

1.  A  purchased  certain  property  of  B,  and  gave  his  note  for 
the  purchase-money,  C  signing  the  same  as  surety.  Ten  days 
thereafter,  A  paid  B  f  100  upon  the  note,  which  payment  was 
neither  indorsed  upon  th6  note  nor  credited  to  A.  B  subse- 
quently brought  an  action  upon  the  note  against  A  and  C,  as 
maker  and  surety.  No  defense  being  made  to  the  action,  B 
recovered  judgment  for  the  full  amount  of  the  note,  and  issued 
execution  thereon.  C  paid  this  judgment,  and,  taking  an  assign- 
ment of  A's  claim,  brought  an  action  to  recover  back  the  f  100 
paid  upon  the  note.     Can  the  action  be  maintained  ? 

2.  On  the  5th  day  of  April,  1860,  A,  being  a  common  carrier 
of  passengers,  agreed  to  cany  B  from  New  York  to  Liverpool, 
by  the  steamship  Morning  Light,  which  was  advertised  to  sail 
for  the  latter  port  on  the  20th  of  that  month.  Two  days  prior 
to  the  making  of  this  agreement,  the  Morning  Light  had  been 
wrecked  by  a  storm  at  sea,  and  gone  down  in  mid-ocean,  a  fact  of 
which  botli  parties  to  the  agreement  were  ignorant.  On  the 
20th  of  said  month,  and  after  the  loss  of  the  vessel  had  been  for 
some  days  known,  B  demanded  passage  to  Liverpool  in  accord- 
ance with  his  contract.  A  refused  to  perform  his  contract,  al- 
leging as  an  excuse  that  performance  had  been  rendered  impossi- 
ble by  the  act  of  God,  whereupon  B  demanded  that  passage 
should  be  furnished  him  in  another  vessel,  belonging  to  a  third, 
partj'',  M'hich  was  advertised  to  sail  upon  the  following  day. 
This  demand  was  also  refused,  whereupon  B  brought  an  action 
against  A  for  the  damages  resulting  from  a  breach  of  the  con- 
tract.    Can  B  recover  in  the  action  ? 

3.  By  certain  articles  of  agreement,  entered  into  on  the  1st 
day  of  January,  1866,  A  agreed  to  sell  to  B  a  certain  parcel  of 
land,  described  therein,  for-  the  sum  of  $6,000,  and  to  execute 
and  deliver  to  B  a  proper  deed  of  conveyance  of  said  premises, 
upon  the  1st  day  of  May,   1868,  on  the  receipt  of  $4,000,  the 
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balance  of  the  purchase  money,  B  paying  $1,000  at  the  thiie  of 
entering  into  the  agreement.  The  premises  described  in  this 
agreement  were  sold  for  non-payment  of  taxes,  in  March,  1867. 
On  the  5th  day  of  May,  1868,  B  commenced  an  action  against 
A,  to  recover  back  the  purchase-money  paid,  without  a- previous 
demand  for  its  repayment,  and  without  any  tender  of  perform- 
ance on  his  part  or  demand  of  the  deed.  Can  he  recover  in  the 
action  ? 

4.  A,  wishing  to  effect  an  insurance  upon  his  life,  makes  ap- 
plication for  a  policy  to  an  agent  of  a  life-insurance  company, 
having  general  authority  fro'm  the  company  to  make  out  and 
forward  applications  for  insurance,  to  deliver  to  the  assured 
policies  when  returned,  and  to  collect  and  transmit  premiums. 
A,  in  answer  to  certain  printed  questions,  makes  untrue  and 
fraudulent  statements  of  facts  material  to  the  risk.  The  agent, 
knowing  the  falsity  of  such  statements,  receives  the  applica- 
tion and  premium,  forwards  the  same  to  the  company,  and 
delivers  to  A  the  policy  issued  by  the  company  thereon.  The 
policy  contained  the  following  reference  :  "  It  is  understood  and 
agreed  by  the  assured  to  be  the  true  intent  and  meaning  hereof, 
that,  if  the  declaration  made  by  or  for  the  assured,  and  upon  the 
faith  of  which  this  agreement  is  made,  shall  be  found  in  any  re- 
spect untrue,  then,  and  in  such  case,  this  policy  shall  be  null  and 
void."  Upon  the  death  of  A,  the  owner  of  the  policy  brought 
an  action  against  tlie  company  to  recover  the  amount  of  the 
policy.  The  company  defends  the  action  upon  the  ground  that 
the  policy  was  procured  through  fraud.  Can  a  recovery  be  had 
upon  the  policy  ? 

5.  A  and  B  are  partners  in  trade,  and,  as  such,  became  in- 
debted to  C  for  goods  sold  and  delivered  to  them.  For  the 
purpose  of  discharging  this  indebtedness,  A  makes  a  check,  in 
the  firm  name,  payable  to  C,  or  bearer ;  but  C,  being  indebted 
to  A  individually,  A  retains  the  check,  and  discharges  the  firm 
debt  by  paying  in  cash  to  C  the  amount  of  the  firm  debt,  less 
the  amount  due  to  A  from  C.  A  subsequently  transfers  this 
check  to  D,  in  payment  of  an  individual  debt,  and,  the  check 
not  being  paid  on  presentation  at  the  bank,  D  brings  his  action 
thereon  against  the  firm.     Can  he  recover? 
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6.  A,  bsiug  an  innkeeper,  entered  into  an  agreement  with 
his  hostler  to  the  effect  that  the  latter  should  have  the  profit  of 
the  stables,  without  paying  rent,  the  hostler  providing  the  hay, 
oats,  etc.,  and  supplying  the  same  to  the  animals  left  in  his 
charge,  not  only  by  the  guests  of  the  inn,  but  also  by  the  resi- 
dents of  the  town.  B,  having  no  knowledge  of  this  arrange- 
ment, arrives  at  the  inn  kept  by  A,  and  becomes  a  guest,  leaving 
his  horse  in  the  care  of  the  hostler.  Upon  the  following  day,  B 
departs  for  a  neighboring  city,  saying  that  he  should  not  be  back 
for  several  days,  and  requesting  that  his  horse  should  in  the 
mean  time  be  well  cared  for.  B  was  absent  a  fortnight,  and 
during  this  time,  the  hostler,  under  the  pretense  of  exercising  the 
horse,  drove  it  near  a  locomotive,  at  which  it  took  fright,  ran 
away  and  was  fatally  injured.  B  thereupon  brought  an  action 
against  A  for  the  value  of  the  horse.     Can  he  recover? 

7.  A,  having  purchased  a  country  residence  on  the  shore  of 
a  lake,  obtained  from  B,  an  adjoining  owner,  a  parol  license  to 
erect  upon  the  land  of  the  latter  a  building  to  be  used  as  a 
pleasure  house,  boat  house,  etc.  The  building  was  completed 
and  occupied  by  A  during  the  following  summer.  Subsequently 
the  land  was  mortgaged  by  B  to  C,  no  notice  being  given  of  the 
prior  license.  The  mcrtgage  debt  becoming  due  and  being  un- 
paid, C  foreclosed  t^e  mortgage  and  bid  in  the  land  at  the  sale. 
A,  not  being  a  party  to  the  foreclosure  suit,  commenced  to  re- 
move the  building  erected  by  him,  from  the  land  thus  purchased 
by  C.  C  forbid  the  removal,  and  filed  his  complaint  in  the  su- 
preme court,  asking  to  have  either  damages  for  its  removal  or  a 
perpetual  injunction  against  it.  Is  he  entitled  to  either  form  of 
relief? 

8.  A  agreed  to  sell  to  B  some  soap  and  candles,  and  to  take, 
as  part  payment  therefor,  some  damaged  candles.  B  pointed  out 
the  damaged-  candles  to  the  clerk  of  A,  and  ordered  the  soap  sejit 
and  the  damaged  candles  to  be  taken  away.  Before  the  com^ 
pletion  of  the  delivery  of  eitlier  article,  B  made  an  assignment 
to  C  for  the  benefit  of  creditors.  C  sold  the  damaged  candles  to 
D,  whereupon  A  brought  an  action  against  D  to  recover  the 
candles  so  purchased.     Can  the  action  be  maintained  ? 

9.  A  delivered  to  a  telegraph  company  at  Washington,  D.  C, 
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a  message,  to  be  sent  to  his  agent  in  New  York  city,  as  follows ; 
"  If  we  have  any  old.  Southern  on  hand,  sell  same  before  the 
board;  buy  five  Hudson  at  board;  quote  price."  The  agents 
received  instead  this  message :  "  If  we  have  any  old  Southern  on 
hand,  sell  same  before  board  ;  but  five  hundred  at  board ;  quote 
price."  The  agents  sold  the  Southern  Michigan  stock  before  the 
morning  board,  and  bought  five  hundred  shares  of  the  same  at 
the  board,  and  the  same  day  notified  A  by  telegraph  of  the  pur- 
chase and  price.  A  then  sent  another  message,  canceling  the 
purchase,  and  directing  the  purchase  of  Hudson  River  stock. 
This  message  was  not  received  by  the  agents  until  after  the  board 
had  adjourned,  whereupon  they  sold  on  the  street  the  Michigan 
Southern  stock  for  f  475  less  than  they  had  paid  at  the  board,  and 
bought  Hudson  River  stock,  paying  therefor  fl,375  more  than 
the  average  price  of  the  same  at  the  board  in  the  morning; 
whereupon  A  brought  an  action  against  the  telegraph  company 
to  recover  the  damages  sustained  by  him  by  reason  of  the  im- 
proper transmission  of  the  message,,  demanding  judgment  for 
f  1,375,  the  difference  between  what  was  paid  for  the  Hudson 
River  stock  and  the  average  price  at  the  board,  and  also  for  $475, 
the  amount  lost  on  the  five  hundred  shares  of  the  Michigan 
Southern  stock  sold  after  the  board  adjouined.  What  damages, 
if  any,  is  A  entitled  to  recover  in  the  actioli  ? 

10.  A  owned  a  house  and  lot  worth  112,000,  of  which  B  held 
a  lease  for  two  years.  Three  months  after  B  went  into  posses- 
sion, A,  wishing  to  go  to  a  foreign  country,  and  being  in  need 
of  funds,  borrowed  of  C,  for  the  term  of  three  years,  $6,000, 
giving  C,  as  security  therefor,  a  deed  of  said  premises,  with  the 
usual  covenants  of  warranty,  C  at  the  same  time  executing  an 
agreement  providing  for  a  reconveyance  of  the  premises  upon  the 
repayment  of  the  loan  and  interest.  The  deed  was  duly  recorded, 
while  the  agreement  to  reconvey  was  not.  During  the  same  year 
C  conveyed  the  premises  to  D,  who  immediately  conveyed  the 
same  to  E.  D  took  the  premises  with  full  knowledge  of  the  cir- 
cumstances attending  the  original  conveyance  of  the  property  to 
C  by  A,  but  E  purchased  without  notice.  E,  wishing  to  take 
immediate  possession  of  the  property  and  make  improvements, 
procured  an  assignment  of  B's  lease  and  went  into  possession, 
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paying  the  amount  of  rent  due  for  the  balance  of  B's  term  to  the 
agent  of  A.  A,  after  an  absence  of  three  years,  returned,  ten- 
dered C  the  amount  of  his  loan,  with  interest,  and  demanded  a 
reconveyance  of  tlie  property,  which  C  was  unable  to  make.  A, 
at  the  same  time,  bi'ought  an  action  against  E  for  the  rent  of  the 
premises  from  the  date  of  the  expiration  of  B's  lease,  on  the 
theory  that  E.  was  his  tenant,  holding  over  under  an  implied  con- 
tract to  pay  rent.     Can  A  recover  in  this  action  ? 

11.  An  action  was  brought  upon  the  following  instrument :' 
"$600.  New  York,  Nov.  4,  1870.  Nine  months  after  date,  for 
value  received,  I  promise  to  pay  John  Hough,  or  bearer,  .$600  in 
good  merchantable  wheat,  at  fl.50  per  bushel,  at  the  store  of 
Lane,  Son  &  Co.,  with  seven  per  cent  per  annum  interest  from 

■•  date.  Thomas  Dunn."  On  the  back  of  this  instrument  were 
written  the  following  words:  "Chicago  Elevator  Company,  by 
Henry  Willson,  President."  Thomas  Dunn  and  the  Chicago 
Elevator  were  both  tnade  defendants  in  the  action.  Dunn  did 
not  appear.  The  complaint  alleged  the  making  of  the  agreement, 
the  indorsement  by  the  company,  and  default  in  performance. 
The  answer  set  up  a  general  denial.  Upon  the  trial  it  was  proved 
that  Dunn  executed  the  agreement,  that  the  defendant's  company 
indorsed  the  same,  and  that  default  had  been  made  in  its  perform- 
ance. Whether  the  indorsement  was  made  at  tlie  time  of  the 
execution  of  the  agreement,  or  whether  the  company  received  any 
consideration  therefor,  was  not  established  by  evidence.  Should 
the  court  render  judgment  against  all  the  defendants  in  this 
action  ? 

12.  A  entered  into  a  parol  agreement  for  the  sale  of  two  thou- 
sand bushels  of  wheat  to  B.  at  11.81  per  bushel,  to  be  delivered 
during  the  following  month.  No  part  of  the  wheat  was  delivered 
when  the  contract  was  made,  nor  was  any  part  of  the  purchase- 
money  paid.  At  the  expiration  of  the  time  for  the  delivery  of 
the  wheat,  the  market  price  of  wheat  was  $2  per  bushel,  and  A, 
not  being  able  to  deliver  it  according  to  agreement,  executed  his 
note  for  the  difference  between  the  price  of  wheat  at  the  time  of 
sale  and  at  the  time  fixed  for  delivery ;  the  note  becoming  due 
and  being  unpaid,  B  brought  an  action  upon  it.   Can  he  recover? 

13.  A  pedestrian  was  run  over  and  killed  by  a  railway  train  at 
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a  street  crossing,  and  an  action  was  commenced  by  his  personal 
representatives  against  the  railroad  company  to  recover  damages 
therefor.  Upon  the  trial  the  plaintiff  introduced  evidence  show- 
ing that  the  deceased  came  to  his  death  through  the  negligence 
of  the  agents  of  the  defendants  in  the  management  of  the  train, 
but  which  did  not  negative  the  possibility  of  contributory  neg- 
ligence on  the  part  of  the  deceased  at  the  time  of  the  accident. 
The  plaintiff  rested,  whereupon  the  defendant  moved  for  a  non- 
suit.    Should  the  motion  be  granted  ? 

11.  A  gentleman  building  a  summer  residence  had  a  costly 
mantel-piece  built  into  the  wall  and  chimney  of  the  house  in  such 
manner  that  it  could  not  be  removed  without  materially  injuring 
and  defacing  the  interior  of  the  building.  The  mantel-piece  was 
designed  by  the  owner  of  the  property  to  be  a  portion  of  the 
realty,  and  to  remain  permanently  in  the  place  to  which  it  was 
affixed  ;  and  it  did  so  remain  until  the  destruction  of  the  build- 
ing by  fire,  during  the  absence  of  the  owner,  when  it  was  torn 
out  of  the  wall  by  persons  attracted  to  the  fire  and  stored  in  a 
barn  on  the  premises.  About  a  year  afterwards  the  owner  of  the 
premises  sold  and  conveyed  them  to  H  by  warranty  deed.  At 
the  time  of  the  conveyance  the  mantel-piece  remained  where  it 
had  been  deposited  on  the  night  of  the  fire.  No  mention  was 
made  of  it  in  the  deed  or  in  the  negotiations  preceding  tlie  con- 
veyance. After  the  vendee  had  gone  into  possession  of  the  prem- 
ises, the  vendor  demanded  the  delivery  of  the  mantel  of  the  ven- 
dee, who  refused  to  deliver  it,  claiming  title  to  it  as  part  of  the 
realty.  The  vendor  then  brought  an  action  of  replevin.  Gau  he 
recover  it  in  that  action  on  the  facts  stated  ? 
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ABATEMENT: 

of  actions,  347. 
ABSTRACT : 

of  title,  97. 
ACCEPTANCE : 

of  gifts,  113. 

of  contract  of  indemnity,  144, 

of  bill  of  exchange,  181,  190. 

by  executor,  182. 

ACCEPTOR : 

of  a  bill  of  exchange,  180; 
ACCESSION  : 

title  by  accession,  101. 
ACCIDENT  : 

as  a  ground  for  equitable  relief, 
215,  248,  250. 

ACCOMMODATION  PAPEn  : 
defined,  181. 
liability  of  partnership  on,  183. 

ACCORD  AND  SATISFACTION : 
defined,  125 
what  will  operate  as,  125,  126. 

ACCOUNT : 

of  general  guardian,  32. 
pleadings  based  on  accounts,  273, 

.310. 
books  of  account  as  evidence,  492. 

ACKNOWLEDGMENT  : 

of  deeds,  91. 

of  indebtedness,  to  defeat  statute 
of  limitations,  31t5. 
ACTION  : 

defined,  311. 

by  corporations,  47. 

by  married  woman,  20. 

limitation  of  actions,  312. 

ADMISSIONS  : 

confessions  and  admissions  distin- 
guished, 473. 
by  a  party  to  an  action,  474. 
by  wife,  474. 
by  attorneys,  474. 
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by  agent,  475. 

by  partner,  475. 

by  principal  as  against  surety,  475. 

implied,  475,  476. 

Whole  admission  must  be  re- 
ceived, 476. 

by  one  of  several  co-defendants, 
476. 

compelling  admission  of  genuine- 
ness of  a  paper,  497. 

ADOPTION  : 
defined,  503. 
consent  of  child  or  parents,  503, 

504. 
proceedings  to  legalize  adoption, 

504. 

ADVANCEMENT  : 

doctrine  of  advancement,  240. 

ADVERSE  POSSESSION  : 

under  written  instrument  or  judg- 
ment, 86. 

under  claim  of  title,  86,  87. 

tenant  cannot  hold  adversely  to 
his  landlord,  87,  88. 

where  the  owner  of  lands  is  under 
a  disability,  88. 

AFFIDAVIT  : 

meaning  of  the  term  as  used  in 

the  Code,  363,  45o. 
of  merits,  394. 

who  may  take  affidavits,  455,  456. 
requisites  of  affldaviis,  456. 
title,  456. 

AGENCY : 

nature  of  an  ao;ency,  132. 
creation  of  an  agency,  ]:!2. 
authority  of  agent   appointed  by 

parol,  133. 
authority  to  execute  a  deed,  1.33. 
general  and  special  agents,  133. 
acts  of  special  agent  in  excess  of 

authority,  133,  134. 
infants  and  married  women  may 

be  agents,  134. 
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execution  of  contract  by  agent, 

134,  135. 

married     woman     may    appoint 

agents,  134. 
warranty  by  agent,  134. 
employment  of  sub-agents,  135. 
liability  of  agent  to  tbird  persons, 

135,  137. 

purcbase  by  agent  for  Undisclosed 
principal,  135. 

public  agents,  135.  , 

ratification  of  unauthorized  acts, 
1,36,  139. 

factors  and  brokers  distinguished, 
137. 

del  credere  commission,  137. 

care  required  of  factors  and  bro- 
kers, 137. 

compensation  of  agents,  137. 

factor's  lien,  1,39. 

agent's  lien,  138. 

right  of  factor  or  broker  to  com- 
missions, 138. 

liability  of  principal  for  torts  of 
agent,  138,  175. 

liability  of  agent  to  his  principal, 
139. 

misrepresentation  by  agent,  139. 

action  on  contract  for  undisclosed 
principal,  140. 

termination  of  agent's  authority,- 
140. 

revocation  of  agency  coupled  with 
an  interest,  141. 

how  far  corporations  are  bound 
by  acts  of  agents,  41. 

appointment  of  agents  by  corpora- 
tions, 42. 

contracts  by  agents  of    corpora- 
tions, 42. 

mode  of  drawing,  accepting  and 
indorsing  bills,  182. 

agent  may  effect  contract   of  in- 
surance, 196. 

insurance  by  agents  in  their  own 
names,  209.  ^ 

insurance  agents,  209,  210. 

verification  of  pleading  by  agent, 
278,  279. 

admissions  iff  agents,  475. 

AGENT  :  (See  Agency.) 

AGGRAVATJOK: 

matters  of  aggravation  in  action 
for  tort,  269. 

ALIENS: 

may  take  by  descent,  81. 

may  contract  for  insurance,  197. 

right  to  sue  in  State  courts,  344. 


ALTERATION: 

effect  of  alteration  of  deed  after 
execution,  92. 

as  a  defense  to  an  action  on  con- 
tract, 128. 

of  a  promissory  note,  128. 

by  a  stranger,  92,  128. 

burden  of  proof,  491. 

AMBIGUITY: 

parol  evidence  to  explain,  480. 

AMENDMENT: 

of  pleadings,  305,  306,  310. 
by  the  court,  before  or  after  judg- 
ment, 306. 
of  complaint  on  the  trial,  307. 
costs  on  allowing,  405. 
to  case,  393. 

AMOTION: 

explained,  43. 

ANSWER:  (See  Pleading.) 

the  first  pleading  on  part  of  de 

fendant,  263. 
verification,  277,  278. 
requisites  of  an  answer,  293. 
time  within  which  answer  must 

be  served,  289. 
failure  to  answer,  289. 
extension  of  time  to  answer,  290. 
denials,  293. 
demand  for  relief,  296. 
counter-claims,  297. 
sham,  303. 
irrelevant,  303. 
frivolous,  303. 
in  justice's  court,  308. 

APPEARANCE: 

by  defendant  served  with  sum- 
mons, 334. 

notice  of  appearance,  334. 

effect  of  serving  notice  of  appesH^ 
ance,  334. 

by  infant  defendant,  334. 

by  lunatic,  334. 

in  justice's  couut,  836. 

APPEAL: 

correction  of  errors  in  legal  pro- 
ceedings by  appeal,  486. 

who  may  appeal,  436. 

designation  of  parties  to  the  ap- 
peal, 437. 

how  taken,  437. 

service  of  the  notice  of  appeal,  437. 

transmission  of  papers  to  appel- 
late court,  437. 

from  judgment,  what  may  be  re- 
viewed, 438, 
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evidence  on  appeal,  499. 

judgment  on  appeal,  438. 

from  order  of  reversal,  438. 

from  decision  of  demurrer,  438. 

review  of  facts  on  appeal,  439. 

order  must  be  entered  before  ap- 
peal, *>9. 

time  within  which  to  appeal,  440. 

to  the  court  of  appeals,  442. 

security  on  appeal,  443,  445,  450, 
451. 

to  the  Supreme  Court,  445,  448. 

from  the  City  Court  of  New  York 
448. 

from  a  district  court,  448. 

from  municipal  court  of  Buffalo, 
449. 
■     from  judgment  of  justice  of  the 
peace,  449. 

AEBITRATIO^ST: 

infant  cannot  submit  a  contro- 
versy to  arbitration,  432 

award  of  arbitrator,  a  bar  to  ac- 
tion on  matter  submitted,  126. 

requisites  of  a  valid  award,  126. 

when  award,  may  be  enforced,  432. 

oath  of  arbitrators,  432. 

effect  of  judgment  on  award,  433. 

AEEEST: 

in  place  of  writ  of  ne  exeat,  354. 

in  action  on  contract,  354. 

when  the  right  of  action  and  right 
of  arrest  are  identical,  355. 

in  actions  for  injuries  to  the  per- 
son or  property,  355. 

of  agent.  356.  ' 

for  fraud,  354,  .357. 

in  action  for  slander,  libel,  or  as- 
sault and  battery,  357. 

not  a  matter  of  right,  357. 

exemption  from  arrest,  3.')8. 

form  and  contents  of  order  of  ar- 
rest, 359. 

by  sheriff,  359. 

in  actions  in  justice's  court,  359- 
361. 

ASSEISTT: 

of  parties,  essential  to  valid  con- 
tract, 106. 
time  of  assent,  118. 

ASSIGNMENT: 

of  policy  of  life  insurance,  213. 
of  right  of  action,  339,  840. 

ATTACHMENT: 

in  what  actions  the  warrant  may 
issue,  366. 


ATTACHMENT— Confimied. 

proof  to  procure  the  warrant,  366. 
by  whom  granted,  367. 
form  and  contents  of  warrant,  367, 
levy  on  real  properly,  367. 
discharge  of  attachment,  368. 
decision  of  motion  to  grant  or  va- 
cate, 368. 

ATTESTATION: 
of  wills,  222. 

ATTORNEYS : 

are  officers  of  the  court,  320. 
retainer,  820. 
service  of  papers  on,  320. 
misconduct  in  office,  320,  321. 
slander  by  attorneys  on  trial  of 

cause,  320. 
actions  for  fees,  321. 
compensation,  321. 
lien,  321. 

admissions  by  attorneys,  474. 
professional  advice  privileged  from 

disclosure,  477. 

AWARD  : 

requisites  of  a  valid  award  by  ar- 
bitrators, 120. 
how  enforced,  432. 


BAGGAGE : 

duties  and  liabilities  of  carriers  in 
respect  to  baggage,  176. 

BAILMENT  : 

defined,  156. 

bailor  and  bailee  defined,  156. 

classification,  156,  157. 

confined  to  personal  property,  157. 

corporation  may  enter  into  con- 
tract of  bailment,  46. 

deposit,  157. 

consent  of  depo.sitary,  158. 

finder  of  lost  chattels,  158. 

care  required  of  depositary,  158. 

use  of  the  thing  deposited,  159. 

demand  of  deposit,  159. 

deposit  of  stolen  property,  160. 

delivery  of  deposit  to  depositor, 
160. 

mandatory,  160. 

care  required  of  mandatory,  161, 
163. 

want  of  skill  of  mandatory,  162. 

care  of  live  stock,  162. 

loans,  163. 

loan  for  use  or  consumption,  163, 
164. 

care  and  diligence  required  of 
borrower,  164. 
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'BAILMENT— Continued. 

liability  of  borrower  for  injury  to 
the  thing  loaned,  164. 

pledge,  165. 

property  subject  to  pledge,  165. 

pledge  by  person  not  the  owner, 
166. 

care  required  of  pledgee,  166. 

use  of  thing  pledged,  166. 

loss  of  pledge,  166. 

tender  by  pledgor,  167. 

sale  by  pledgee,  167. 

conversion  of  pledge  by  a  stranger, 
167. 

contracts  of  hiring,  168- 

caM  required  of  hirer  of  a  chattel, 
168. 

hiring  for  one  pui-pose  and  using 
for  another,  108. 

loss  or  injury  of  the  thing  hired, 
168,  169. 

sliill  required  of  mechanics,  109, 
170. 

loss  of  thing  left  to  be  repaired, 
170. 

undertaking  of  members  of  learn- 
ed professions,  170, 171. 

liabilities  of  innkeepers,  171,  17^. 

common  carriers,  172. 

duty  of  common  carrier  to  carry 
for  all,  172,  178. 

commencement  of  carrier's  lia- 
bility, 173, 

extent  of  carrier's  liability,  17-'5, 

determination  of  carrier's  liability, 
174.  179. 

delivery  by  carriers,  174,  177. 

limiting  liability  of  carrier  by  con- 
tract, 174,  175,  177. 

carriers  of  passengers,  175. 

care  required  of  carrier  in  selecting 
vehicle,  175.    , 

liability  of  carrier  for  baggage, 
176,  178. 

carrier  may  make  reasonable  rules 
and  regulations,  176. 

duties  of  carriers  of  passengers, 
176,  179. 

limited  railway  tickets,  177. 

lien  of  carrier,  177. 

interference  with  carrier's 
business  by  mobs,  178. 

transporting  goods  beyond  car- 
rier's line,  178. 

BASTARDS : 

property  of  bastard  dying  intestate 

without  issue,  80. 
right  to  inherit,  80,  85. 

BILL  OF  EXCHANGE  : 

(See  ISfEOoTiABLE  Paper.) 
Uefined,  180. 


BILL  OF  EXCHANGE— ConiinwetZ. 
parties     to    and     their    relative 

liability,  180. 
theoiy  of  the  use  of  bills,  181. 
foreign  and  inland,  181. 
acceptance,  181,  182,  190. 
indorsement,  190. 

BILL  QUIA  TIMET  : 

nature  of  the  remedy,  258,  259. 
BONA  FIDE  HOLDER  : 

who  is  a  bona  fide  holder  of  nego- 
tiable paper,  188. 

BOOKS  OF  ACCOUNT : 

when  admissible  iu  evidence,  492. 

BROKER : 

distinguished  from  factor,  137. 
care  required  of  brokers,  137. 
right  to  commissions,  138. 

BURDEN  OF  PROOF  :  466. 

BY-LAWS : 

power  of  corporations  to  make  by- 
laws, 43. 


CARRIER  : 

(See  Common  Cakeiee.  ) 
CASE: 

when  motion  for  a  new  trial  must 

be  made  on  a  case,  391. 
what  should  be  inserted  in  a  case, 
•     392. 

amendments  to  case,  393. 
settlement  of  case,  393. 

CERTIORARI: 

when  the  writ  will  not  issue,  435. 
CHALLENGE: 

when  a  challenge  to  the  jury  may 
be  interposed,  378. 

to  the  array,  378. 

to  the  polls,  378. 

for  principal  cause,  378,  379. 

for  favor,  379. 

peremptory  challenges,  379. 

how  tried,  380. 

CHARGE: 

object  of  the  charge  to  the  jury, 

381. 
judge  not  bound  to  charge  the 

jury,  3v^l. 
exceptions  to  charge  to  the  j  ury, 

389. 

CHATTEL: 

chattel  real  defined,  50,  99. 
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CHATTEL— ContinMed. 

chattel  personal  defined,  50,  99. 

absolute  and  qualified  property  in 
chattels,  100. 

mode    of    acquiring   property   in 
chattels,  101. 

chattel  notes,  131,  184. 
CHECK: 

defined,  180. 

certified  checks,  190. 

CHOSE  IN  ACTIOX: 

defined,  100. 
CITY: 

service  of  summons  on  a  city,  331. 
CIVIL  LAW : 

defined,  5. 

CODICIL: 

execution  of  codicil  to  a  will,  224, 

229. 
Sow  construed,  229. 

COMMISSIONS: 
of  executors,  241. 
of  factors  and  brokers,  138. 
to  take  testimony,  481. 

COMMODATUM: 

(See  Bailment.) 
nature  of  the  bailment,  156, 

COMMON  CAERIER: 

who  are  common  carriers,  1*72. 
obligation  to  carry,  172,  178. 
liability  of  carriers  of  goods,  173, 

174,  178,  179. 
delivery  of  goods  hy  carrier,  174, 

177. 
limiting  liability  by  contract,  174, 

175. 
liability  of  carrier  of  passengers, 
_  175,  176,  179. 
right  of  carrier  to  prescribe  rules, 

176. 
lien  of  carrier,  177. 
liability  for  baggage,  174, 176,  178, 

179,  500. 

COMMON  LAW: 

^hat  is  included  in  the  common 

law,  2. 
whence  derived,  4. 
evidence  of  the  common  law,  4. 
COMPLAINT: 

(See  Pleading.) 
is  the  first  pleading  on  part  of  the 

plaintiff,  263. 
requisites  of  a  complaint,  265,  286, 
287,  288,  307. 


COMPLAINT— Conemaed 

statement  of  several  causes  of  ac- 
tion, 266. 

joinder  of  causes  of  action,  281, 
307." 

in  justice's  court,  307. 

COMPETENCY: 

of  witnesses  to  a  will,  223. 

of  evidence,  402,  463. 

of  witnesses  generally,  482,  498. 

COMPKOMISE: 

of  disputed  claims,  111. 
CONCEALMENT: 

or  the  truth  equivalent  to  a  false 

statement,  205. 
effect  of  concealment  of  facts  on 
policy  of  insurance,  205,  210. 

CONCLUSIONS  OF  LAW: 

need  not  be  pleaded,  267,  268. 

CONDITIONS: 

estates  upon  condition,  63. 
distinction  between   a   condition 

and  a  limitation,  63. 
when  void,  64. 
conditions   precedent  and  subse- 

qvient,  64,  113. 
conditional  sales,  118,  119. 
conditional  guaranty,  144. 
conditional  fees,  52. 
pleading  condition  precedent,  268, 

285. 
CONFESSION: 

judgment  by  confession ,  417. 
distinction  between  an  admission 

and  a  confession,  473. 

CONSIDERATION: 

statement    of    consideration,    89, 

110. 
contracts    without    consideration 

are  void,  109. 
impeaching  sealed  instrument  for 

want  of  consideration,  109. 
want  of  consideration  as  a  defense, 

109.  , 
kinds  of  consideration,  109. 
sufficiency  of  consideration,  109, 

110,  111. 
compromises.  111. 

of  contracts  of  suretyship,    142, 

143,  505. 
of  agreements  to  extend  time  of 

payment,  144. 
of  contracts  of  insurance,  196. 
illegality    of    consideration    of  a 

note,  188. 
of  agreement  to    waive   demand 

and  notice,  192. 
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COT^fSTD'EnA.TWS— Continued. 

pleading  consideration  in  action 
,  on  contract,  284. 

CONSOLIDATION: 
of  actions,  353. 

CONSTITUTIONAL  LAW: 

power  and  duty  of  courts  to  de- 
termine constitutional  questions 
3. 

liberty  of  conscience,  13. 

liberty  of  speech  and  of  the  press, 
11. 

right  to  trial  by  jury,  14. 

taking  private  property  for  public 
use,  14. 

CONSTRUCTION: 
of  statutes,  5,  6. 

of  grants  of  corporate  power,  43. 
of  grants  of  franchises,  74. 
of  contracts  generally,  114. 
of  guaranty,  147- 
of  contracts  of  insurance,  211. 
of  wills,  229,  253. 
of  pleadings,  276. 

CONTRACTS: 

defined,  108. 

classification  of  contracts,  106. 

executed  and  executory,  106. 

essentials  of  contracts,  106. 

persons  incapable  of  contracting, 
106. 

by  married  women,  21,  107. 

by  infants,  24,  108. 

by  guardians,  31. 
I       by  lunatics,  108. 

by  corporations,  41,  42,  44,  47 

joint  or  several,  108. 

consideration,  109. 

gifts,  112. 

assent  of  parties,  113. 

offers  of  reward,  113. 

covenants,  113. 

conditions  precedent,  113. 

construction,  114. 

law  of  place,  116. 

sales,  117. 

bailments,  117. 

warranty,  120. 

stoppage  in  transitu,  121. 

statute  of  frauds,  122. 

in  the  alternative,  123. 

effect  of  tender,  123. 

accord  and  satisfaction,  125. 

arbitration,  126. 

release,  127. 

parol  discharge  of  sealed  instru- 
ment, 128; 

alteration  of  contracts,  128. 


CONTRACTS— CouiiftMecZ. 

damages  for  breach  of  contract,  129 

130,  131. 
compelling  specific    performance 

353. 

CONTRIBUTION  : 

between  joint  or  joint  and  several 

obligors,  108. 
between  sureties,  145. 

COPARCENARY  • 

estate  at  common  law,  69. 

CORPORATIONS : 

defined,  36. 

object  and  purpose  of  corpora- 
tions, 36,  38. 

by  whom  originated,  36,  37. 

classification,  37. 

sole,  37. 

aggregate,  37. 

ecclesiastical,  38. 

eleemosynary,  38,  43.   , 

public  or  private,  38. 

by  whom  created,  39. 

name,  ?>d. 

incidental  powers,  39. 

quasi  corporations,  39. 

immortality  of  corporations,  40. 

may  perform  the  duties  of  trustees, 
40. 

may  take,  hold  and  convey  proper- 
ty, 41. 

corporate  contracts,  41,  42,  44,  46, 
48. 

conveyances  of  corporate  lands,  91. 

location  or  domicile,  41 

how  far  bound  by  acts  of  agents,  41 

appointment  of  agents,  42. 

by-laws,  43. 

disfranchisement  and  amotion 
distinguished,  43. 

construction  of  corporate  powers, 
43. 

corporate  seal,  44. 

civil  liability,  44. 

dissolution,  44,  45. 

reversion  of  Corporate  property, 
upon  dissolution,  45. 

revivor  of  dissolved  corporations, 
46. 

forfeiture  of  charter,  46. 

acts  of  directors  and  members  dis- 
tinguished, 47. 

embraced  in  statutes  under  gen- 
eral word  ■'  persons,"  47. 

general  power  to  contract.  47. 

power  of  corporations  to  sue,  47 
48,  341. 

notice  to  corporations,  48. 

liability  for  torts  of  agents,  48. 
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CORPORATIONS-  Continued. 

verification  of  pleadings  by  cor- 
porations, 278. 

pleading  the  fact  of  incorporation, 
288. 

proof  of  fact  of  incorporation,  488. 

compelling  production  of  papers 
by  a  corporation,  498. 

examination  of  officers  as  wit- 
nesses, 498. 

COSTS: 

defined,  398. 

statutes  which  govern  the  right  to 
costs,  398. 

final  and  interlocutory,  398. 

when  the  title  to  land  is  in  ques- 
tion, 398. 

amount  recoverable,  399. 

several  bills  of  costs,  400,  401. 

discretionary,  401,  40*7. 

on  demurrer,  402. 

in  action  for  divorce,  402. 

in  action  for  dower,  402. 

in  action  of  interpleader,  402. 

in  mortgage  cases,  403. 

in  action  for  partition,  403. 

in  actions  against  trustees,  404. 

in  actions  for  construction  of  wills, 
404. 

of  motion,  404,  407. 

on  amenilment,  405. 

additional  and  extra  allowance, 
405. 

in  special  proceedings,  406. 

against  executor,  406. 
I      against  a  municipal  corporation, 
406. 

taxation  of  costs,  406-407. 

disbursements,  407,  408. 

on  discontinuance,  408,  409. 

against  i'nf an  t  plaintiff,  409. 

in  supplementary  proceedings,  431 

on  appeal,  433. 

COUNTER-C  L  AIMS : 

defined,  297. 

classification,  297. 

requisites  of  counter-claims,  297. 

what  may  be  allowed  as  a  count- 
er-claim, 298,  299. 

how  pleaded,  299. 

striking  out  counter-claim  as  sham 
etc,  303. 

COURT: 

defined,  317. 

of  record  and  not  of  record,  317. 

classification,  317. 

essentials  of  all  courts,  818. 

superior  city  courts,  318. 

of  chancery,  318. 

powers  of  courts  of  record,  319. 


COVRT:— Continued. 

terms  aind  vacations,. 319. 

non-judicial  days,  319. 

officers  of  courts,  320,  321. 

organization  of  the  court  of  ap- 
peals, 322. 

organization  of  the  supreme 
court,  322, 

judicial  districts  and  departments, 
322. 

general  terms,  322. 

special  terms  and  circuits,  323. 

jurisdiction  of  the  supi-eme  court, 
322. 

marine  or  city  court  of  New  York, 
323. 

exclusive  and  concurrent  jurisdic- 
tion, 324. 

jurisdiction  of  the  person  and 
subject  matter,  324. 

COVENANT: 

defined,  92, 113. 

running  with  the  land,  93. 

implied,  93. 

in  conveyances,  93. 

of  seisin,  94. 

for  quiet  enjoyment,  94. 

CURTESY: 

nature  of  the  estate,  54. 

four  requisites  of  the  estate,  54. 


DAMAGES  ; 

in  action  for  seduction,  29. 

in  action  by  servant  for  wrongful 

dismissal,  35. 
for  breach  of  contract  generally, 

129 
remote  and  consequential,  129. 
profits  as  an  element  of  damages, 

129. 
liquidated,  129,  1.30. 
in  action  for  breach  of  warranty, 

130,  131. 
in  action  on  chattel  note,  131. 
for  non-delivery  of  goods,  131. 
for  non-payment  of  money,  131. 
for  refusal  by  carrier  to  transport 

goods,  178. 
for  delay  by  carrier,  179. 
pleading  damages,  285. 
double,  treble,  or  increased  dam- 
ages, 384. 
for  failure  to  deliver  a  telegram, 

502. 

DATE: 

effect  of  omission  of  date  in  a 

note,  184. 
pleadings  need  not  be  dated,  266. 
in  summons,  335. 
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DEATH: 

dissolution    of     corporation     by 

deatli  of  members,  45. 
effect  of  death  of  tenant  per  auter 

vie,  54. 
revocation  of  agency  by  deatli  of 

principal,  140,  141. 
effect  of  death  of  one  of  several 

executors,  233. 
when    action    survives  death  of 

party,  348. 

DEBTS: 

payment   of   debts  by  executor, 
etc,  239. 

DECEIT: 

complaint    in    action  for  deceit, 
286. 

DECISION: 

of  the  court  on  trial  without  a 
jury,  386,  387. 

DECLARATIONS; 

when    admissible     in    evidence, 
472,  473. 

DEED: 

may  be  shown  to  be  a  mortgage, 

65. 
defined,  89. 

requisites  of  a  valid  deed,  89. 
statement  of  consideration,  89. 
formal  parts  of  a  deed,  89. 
takes  effect  from  delivery,  90. 
delivery  of  deeds,  90. 
by  corporation,  91. 
acknowledgment     of     proof    of 

deeds,  91. 
recording  deeds,  91. 
alteration  of  deeds,  91. 
construction  of  deeds,  92. 
expense    of  preparing    deeds    of 

land,  98. 
authority    of    agent    to    execute 

deed,  133. 
mode  of  execution  by  agent,  135. 

DEFAULT: 

failure  to  appear  on  the  trial,  395. 
judgment  by  default,  412. 

DEFEASANCE: 
defined,  95. 

DEFENDANTS: 

who    may  be  made    defendants, 

336.    •  . 
joinder  of  defendants,  337,  345. 
in  partition,  346. 
in  foreclosure,  346. 


DEFENDANTS— ContiriMed. 

in  actions    against  partnerships, 

346. 
remedy  for  non-joinder,  347. 

DELIVERY: 
of  deeds,  90. 
of  goods  by  bailee,  160. 
by  carrier,  174. 

DEMAND: 

by  one  of  several  bailors,  1S9. 

of  payment  of  promissory  note, 

191,  192,  193. 
when  to  be  pleaded,  284. 

DEMURRER: 

nature  of  a  demurrer,  263,  264. 

to  a  part  of  a  complaint,  290,  291. 

grounds  of  demurrer  to  a  com- 
plaint, 290,  291. 

as  an  admission  of  facts  pleaded, 
291. 

for  defect  of  parties,  291. 

for  misjoinder  of  parties,  291, 343. 

form  and  contents,  292. 

to  an  answer,  300. 

in  justice's  court,  308. 

argument  of  demurrer  is  a  trial, 
370. 

raises  an  issue  of  law,  370. 

decision  or  report  on  trial  of  de- 
murrer, 387. 

judgment  on  frivolous  demurrer, 
304. 

costs  on  demurrer,  402. 

review  of  decision  on  demurrer, 
438. 

DENIAL  : 

general  or  specific,  293. 
of  knowledge  or  information  suf- 
ficient to  form  belief,  295. 
of  value  in  trover,  295. 
proof  under  general  denial,  296. 
cannot  be  struck  out  as  sham,  303. 

DEPOSITION  : 

of  absent  witnesses,  481. 

DEPOSITUM  : 

nature  of  the  contract,  156,  157. 
person  cannot  be  made  depositary 

against  his  will,  1.58. 
care  required  of  depositary,  158. 
liability  of  depositary  for  loss  of 

deposit,  l-OS,  159. 
use  of  thing  deposited,  159 
demand  of  deposit,  159. 
delivery  of  deposit,  160. 

DESCENT  : 

rules  of  descent,  81. 
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DEVISE  ; 

.defined,  216. 

DISABILITY  : 

effect  of  disability  on  statute  of 
limitations,  313. 

DISBURSEMENTS  : 

what  may  be  taxed  as  costs,  407, 
408.  '        ' 

DISCHARGE  : 

of  sureties  from  liability,  143. 

DISCONTI]SrUA]S"CE  : 

costs  on  discontinuance,  408,  409. 
of  supplementary  proceedings,  431. 
after  a    counterclaim    has    been 
pleaded,  503. 

DISSOLUTION : 

of  corporations,  44. 
of  partnerships,  152. 

DIVORCE : 

different  kinds  of  divorce,  22,  23. 

separation  from  bed  and  board, 
23. 

when  plaintiff  not  entitled  to 
divorce,  23. 

effect  on  right  to  dower,  57. 

verification  of  answer  in  action 
for  divorce,  278. 

right  to  trial  of  the  issues  by  a 
jury,  371. 

judgment  for  divorce  on  a  refer- 
ence of  the  issues,  412. 

DOCKET : 

docket-boolc,  420. 
docketing  of  judgments,  421. 

DOMESTIC  RELATIONS  . 
husband  and  wife,  17,  23. 
parent  and  child,  27,  29. 
guardian  and  ward,  29,  32. 
master  and  servant,  32,  35. 

DOWER  : 

defined,  54. 

how  created,  54. 

inchoate  right  of  dower,  55. 

effect  of  joinder  of  wife  in  deed 

of  lands,  55,  5(3. 
in  mortgaged  premises,  56. 
infant  cannot  bar  her  dower  right, 

5.6. 
on  exchange  of  lands,  56. 
effect  of  decree  of  divorce,  57,  58. 
jointure,  57. 
husband  cannot  bar  wife's  dower, 

58. 
demand  of  dower,  59. 


DOWER— Continued. 

in  lands    owned  by  co  partners, 

154. 
limitation   of   action  for  dower. 

316. 
costs  in  action  for  dower,  402. 

DURESS  ; 

renders  a  will  void,  219. 


EARNINGS  : 

of  married  women,  19 
of  infants,  28. 

EASEMENT: 
defined,  74. 

EJECTMENT  : 

procedure  on  death  of  a  party  in 
ejectment,  350. 

EMBLEMENTS : 

on  death  of  life  tenant,  59. 
EMINENT  DOMAIN  : 

taking  private  property  for  public 
use,  14. 

compensation,  15,  97. 

nature  of  the  right,  97. 

ENTIRETIES  : 

estates  by  entireties,  71. 
EQUITABLE  MORTGAGE  : 

meaning  of  the  term,  65. 
EQUITY  JURISPRUDENCE: 
equity  defined,  242. 
courts  in  which  equity  is  admin- 
istered, 242,  243. 
union  of  law  and  equity,  243. 
equity  follows  the  law,  243. 
where  equities  are  equal  the  law 

prevails,  244. 
preference  given  to  superior  equi- 
ties, 244. 
equality  is  equity,  244. 
equity    treats    a   thing    as    done 

which  ought  to  be  done,  245. 
three  principal  grounds  of  equit- 
able relief,  245. 
fraud,   as  understood   in   equity, 

245. 
gifts  in  fraud  of  creditors,  246. 
fraud  will  never  be  presumed,  246. 
relief  in  equity  against  fraud,  246. 
defense  of  accord  and  satisfaction 

in  equity,  246. 
negligence    of   party    defrauded, 

247. 
contracts  of  persons  of  weak  un- 
derstanding, 247. 
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EQUITY  JURISPRUDENCE— Con- 
tinued. 

inadequacy  of  price,  as  a  ground 
for  equitable  relief,  247. 

relief  from  contracts  made  by  in- 
toxicated person,  247. 

relief  in  case  of  surprise,  etc.,  248. 

constructive  fraud,  248. 

relief'  against  accident,  248,  249, 
250. 

equitable  relief  in  case  of  lost 
bonds,  etc.,  249. 

mistake,  250. 

mistake  of  law  no  ground  for 
equitable  relief,  250. 

mistake  of  fact  as  a  ground  of 
relief,  250,  251. 

mutual  mistake,  251. 

mistakes  in  wills,  252. 

rule  of  equity  as  to  construction 
of  wills,  253. 

power  of  courts  of  equity  to  de- 
cree specific  performance,  25-3. 

compelling  performance  of  agree- 
ments within  statute  of  frauds, 
256. 

specific  performance  of  contracts 
partly  executed,  257. 

compelling  delivery  of  deeds  with- 
lield,  258. 

bills  quia  timet,  258. 

injunctions,  and  when  granted, 
2.59. 

restraining  publication  of  letters, 
260, 

restraining  disclosure  of  secrets  of 
trade,  etc.,  261. 

restraining  acts  of  public  oflBcers, 
261. 

when  injunctions  will  be  'denied, 
261. 

ESCHEAT: 

when  title  of  lands  reverts  to  the 

State,  85. 

ESCROW; 

defined,  90. 
ESTATES: 

meaning  of  the  term  estate    in 

lands,  50. 
distinction  between  quantity  and 

quality,  51. 
how    divided  and  distinguished, 

51. 
in  fee  simple,  51. 
freehold  estates.  51. 
of  inheritance,  51. 
entailed  estates,  52. 
defeasable  or  conditional  fees ,  52. 
life  estates,  53, 
estates  for  the  life  of  another,  53. 


'ESTAT'ES— Continued. 

curtesy,  54. 
dower,  54. 
for  years,  60. 
merger,  62. 
at  will,  62. 

tenancy  at  sufferance,  63. 
upon  condition,  63. 
in  expectancy,  68. 
vested  and  contingent,  68. 
in  reversion,  08. 
in  severalty,  69. 

joint  tenancy  and  tenancy  iu  com- 
mon, 69-72. 
coparcenary,  69. 
by  entireties,  72. 

EVIDENCE. 

what  evidence  includes,  461. 
distinction  between  evidence  and 

proof,  461. 
classified,  461. 
distinction  between  direct;  and  cir- 

cumstantiaU  461. 
competent  evidence,  462,  463. 
relevant  evidence,  462,  465. 
cumulative,  462. 
conclusive,  462,  496. 
satisfaciory  or  sufficient  evidence, 

462,  466. 
judicial  notice,  46.3. 
presumptions,  463,  464. 
burden  of  proof,  466,  467. 
best  evidence,  468. 
primary  and  secondary  evidence,' 

468,  469,  470. 
hearsay,  470,  472. 
pedigree,  472. 
dying  declarations,  472. 
declarations  against  interest,  472. 
testimony  of  a  deceased  witness, 

473. 
admissions  and  .  confessions,  473- 

476,  499. 
confidential  communications,  477, 

478. 
parol  evidence  relating  to  written 

instruments,  115,  478. 
patent  or  latent  ambiguities,  479. 
receipt  not  conclusive  evidence  of 

payment,  479. 
subpoenas,  480. 

liability  of  defaulting  witness,  4pl. 
habeas  corpus   ad  testificandum, 

481. 
commissions  and  depositions,  481. 
competency  of  witnesses,  482, 498. 
oath,  483. 
mode  of  examination  of  witnesses, 

484. 
leading  questions,  484. 
use  of  memoranda,  485. 
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EVIDENCE— C'ofiSijiMed. 

impeachment  of  witnesses,  485, 
486. 

when  witness  may  refuse  to  an- 
swer, 486. 

public  writings,  48*7. 

proving  laws  of  other  States,  488. 

proof  of  records,  488,  489. 

proof  of  incorporation,  488. 

judgments,  489. 

private  writings,  490. 

unacknowledged  deeds,  490. 

ancient  writings,  490. 

lost  instruments,  490. 

handwriting,  491. 

altered  instruments.  491. 

books  of  account,  492,  495. 
.     opinions,  495,  496. 

subscribing  witnesses,  496. 

prima  facie  evidence,  496. 

weight  of  evidence,  497. 

admission  of  genuineness  of  a  pa- 
per, 497. 

notice  to  produce  a  paper,  498, 
499. 

receiving  evidence  on  appeal,  499. 

exemption  of  witnesses  from  ar- 
rest, 499. 

EXCEPTION: 
defined,  388. 

cannot  be  taken  to  a  verdict,  388. 
rulings  which  may  be  excepted  to, 

388,  389. 
when  taken,  389. 
how  taken,  389. 
how  obviated  or  cured,  390. 

EXECUTION: 

kinds  of  executions  under  the 
Code,  421. 

what  judgments  may  be  enforced 
by,  422. 

when  issued  as  of  course,  422. 

leave  to  issue  execution,  422. 

to  what  counties  issued,  423. 

against  the  person,  423,  424. 

how  directed,  424. 

contents  of  an  execution,  424,  425. 

where  returnable,  425. 

endorsement  of  receipt  of  execu- 
tion, 426. 

EXECUTOES  AND  ADMINISTKA- 
TORS; 

meaning  of  the  terra  executor,  232. 

who  may  be  appointed  executor, 
232. 

surrogate  may  refuse  to  giant  let- 
ters to  a  professional  gambler, 
232. 

infant  is  incapable  of  acting  as  ex- 
ecutor, etc.,  24. 


EXECUTOES  AND  ADMINISTRA- 
TORS—Continued. 

death  of  sole  executor,  233. 

death  of  one  of  several  executors, 
233. 

executor  de  son  tort,  233. 

renunciation  by  executor,  233,2.34, 

powers  of  executors  before  pro- 
bate, 234. 

where  application  for  probate 
should  be  made,  234. 

who  may  apply  for  probate,  235. 

compelling  the  production  of  the 
will,  2-35. 

official  oath  of  executor.  235. 

who  are  entitled  to  letters  of  ad- 
ministration, 235. 

oath  of  administrator  and  official 
bond,  236. 

administration  cum  testamento 
annexo,  236. 

administrator  de  bonis  iton,  237. 

temporary  administrator,  338. 

enforcement  of  securities  taken  by 
deceased  executor,  338. 

investments  by  executors,  238. 

notice  to  creditors  to  present 
claims,  239. 

discovery  of  a  will  after  appoint- 
ment of  administrator,  239. 

priority  in  payment  of  debts,  239, 

priority  of  delits  over  legacies,  239. 

payment  of  debts  pro  rata,  2.39. 

sale  pf  real  estate  to  pay  debts,  and 
funeral  expenses,  239. 

insufficient  assets  to  pay  legacies, 
240. 

distribution  of  assets  not  bequeath- 
ed by  the  will,  240. 

advancement,  240. 

commissions,  241. 

liability  of  executor  on  negotiable 
paper,  182. 

relief  of  executor  in  equity,  249. 

actions  by  or  against,  how  brought, 
283. 

complaint  by  executor,  283. 

foreign  executor  cauuot  sue,  344. 

EXPECTANCY: 

estates  in  expectancy,  68. 
EXPERTS: 

when  testimony  of  experts  will  be 
received,  495. 


FACTORS: 

distinction  between    factors  and 

brokers,  137. 
care  required  of  factors,  187. 
commission,  137-  138. 
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FEE: 

estates  in  fee  simple,  51. 
FIRES: 

destruction  of  property  to  prevent 
spread  of  fires,  15. 

FIXTURES: 
defined,  61. 
tests  of  fixtures,  61. 
right  to  remove  a  fixture,  61. 

FOLIOING 

requirements  as  to  folioing  plead- 
ings, 165. 

FORECLOSURE: 

parties  to  foreclosure,  346. 
costs  in  foreclosure,  403. 
by  advertisement,  433. 

FRAUD: 

discharge  of  surety  for  fraud  In 

consideration,  143. 
obtaining  execution  of  a  will,  219. 
relief  in  equity  against  fraud,  245. 

246,  247. 
constructive  fraud,  248. 

FREEHOLD: 

estates  of  freehold,  51 
FRIVOLOUS  PLEADINGS: 

remedy   against    frivolous  plead- 
ings, 303,  304. 


GIFT: 

from  husband  to  wife,  19. 
transfer  of  title  by  parol  gift,  104. 
defined,  112. 

classification  of  gifts,  112. 
essential  elements  of  a  valid  gift 

inter  vivos,  112. 
essential  element  of  a   valid  gift 

causa  mortis,  112. 
of  donor's  note,  112. 
right  of  revocation,  112,  113. 

GUARDIAN  AND  WARD. 

definition  of  the  terms,  29. 

testamentary  guardian,  29. 

guardianship  of  an  infant  vested 
with  estate  in  land,  29. 

right  of  father  to  appoint  testa- 
mentary guardian,  29. 

appointment  of  general  guardians, 
30,  31. 

right  of  ward  in  respect  to  real  es- 
tate purchased  by  guardian,  30. 

security  required  of  general  guar- 
dian, 31 

ward  not  bound  by  guardian's  con- 
tract, 31 


GUARDIAN  AND  WARD— Contin- 
ued. 

guardian  not    lialfle  for  tort   of 
ward,  31. 
inventory  and  account,  32. 

verification  of  pleadings  by  guard- 
ian ad  litem,  279. 

GUARANTY: 
defined,  142. 
consideration,  143. 
acceptance  of  guaranty,  144. 
of  collection,  146. 
of  payment,  147- 
construction,  147. 
letters  of  credit,  147. 
revocation  of  guaranty,  147. 
guarantor  of  note  not  entitled  to 

notice  of  non-payment,  194. 
joinder  of  maker  and  guarantor 

as  defendants,  345. 


HABEAS  CORPUS: 

protection  affoided  by  the  writ,  12. 
suspension  of  the  writ,  12. 
who  may  serve  the  writ,  434. 

HEARSAY; 

admissibility  of  hearsay  evidence, 

470-471. 

HEIR: 

use  of  word  "  heirs  "  not  neces- 
sary to  pass  the  fee,  53,  230. 

devise  to  the  "  heirs"  of  a  person 
still  living,  230. 

HEREDITAMENTS: 

incorporeal  hereditaments  defin- 
ed, 7.3. 

HOLIDAYS. 

legal  holidays,  192. 
HUSBAND  AND  WIFE: 

gifts  from  husband  to  wife,  19. 

earnings  of  married  woman,  19. 

right  of  husband  to  personal  es- 
tate of  deceased  wife,  19. 

actions  'by  wife  against  her  hus- 
band, 20. 

action  by  wife  for  slander,  20. 

liability  of  husband  for  debts  of 
wife,  20,  21. 

liability  of  husband  for  torts  of 
wife,  20. 

liability  of  husband  for  neces- 
saries, 21. 

voluntary  service  of  husband  for 
wife,  21. 

how  married  women  may  con- 
tract, 22. 
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HUSBAND  AND  AYIFE— Conf/miecZ. 
reiulitiou    and     enforcement     of 

judgment  against  wife,  22. 
joinder  of  husband  and  wife  as 

defendants,  22,  345. 
liability  of  wife  for  debts  of  hus- 
band, 22. 
divorce,  22,  23. 
right  of  married  woman  to  make 

wills,  220. 
conveyance"  to  husband  and  wife, 

72. 
partition  of  lands  held  by  husband 

and  wife,  72. 
conveyance  between  husband  and 

wife,  73. 
how  far  compel  ent  to  testify  for 

or  against  each  other,  346. 


INDUCEMENT: 

pleading  matters  of  inducement, 

2(58. 

INDORSEMENT: 

by  corporations,  48. 

of  note  payable  to  bearer,  184, 

of  blank  note,  187. 

of  overd  ue  note,  1 87. 

in  blank  and  in  full,  187. 

liability  of  several  successive  in- 
dorsers,  188. 

contract  of  indorser  of  a  bill  of  ex- 
change, 190. 

effect  of  failure  to  give  notice  of 
default,  190. 

Xjniceedings  to  change  an  indorser, 

.    191,  192. 

cnniplaint  against  indorser,  273. 

of  pleadin<;s,  205. 

of  the  summons  in  action  for  a 
penalty,  327. 

INFANTS: 

who  are  infants,  24,  108. 

incapacity  to  contract,  106. 

right  to  rescind  contracts,  24. 

contracts  for  necessaries  are  bind- 
ing, 24. 

cannot  act  as  executor  or  admin- 
istrator, 24. 

disposal  of  personal  property  by 
will.  25,  216. 

ratification  of  contracts  made  by 
infants,  25. 

proniisG  of  infant  to  marry,  not 
binding,  '2.5. 
.     disaffirmance  of  contracts,  26, 146, 
181. 

liability  for  torts,  26. 

duty  of  parents  to  support  infant 
children,  27. 


INFANTS— ConJimted. 

earnings  of  infants,  28. 

emancipation  of  infants,  28. 

action  by  father  for  injury  to 
child,  29. 

guardian  and  ward,  29-32. 

infant  wife  cannot  bar  her  right 
of  dower,  56. 

may  act  as  agents,  134. 

rights  of  post  testamentary  chil- 
dren, 227. 

complaint  by  infant  suing  by 
guardian,  283. 

service  of  summons  on  infants, 
329,  330. 

appearance  in  justices'  court,  336. 

costs  against  infant  plaintiff,  409. 

competency  as  witnesses,  482. 

adoption,  503. 

INHERITANCE: 

estates  of  inheritance,  51. 

riglit  of  bastard  to  inherit,  80,  85. 

INJUNCTIONS: 

to  restrain  cutting  of  timber  by 
mortgagor,  66. 

definition  and  classification,  259, 
362. 

how  far  discretionary,  259. 

for  what  purpose  granted,  259. 

remedy  at  law,  260. 

to  restrain  a  nuisance,  260. 

to  restrain  publication  of  letters, 
200.       , 

to  restrain  disclosure  of  secrets  of 
evade,  261. 

when  denied,  261. 

when  granted,  363,  363. 

by  wliom  granted,  303. 

proof  necessary  to  procure  an  in- 
junction ,  363. 

notice  of  application,  364. 

service  of  an  injunction  order,  364. 

vacating  or  modifying,  3G5. 

order  restraining  defendant  in 
supplementary  proceedings,  429. 

IMPEACHMENT, 
of  witnesses  485. 

INNKEEPER: 

liability  for  goods  of  guest,  171. 
statutory  modification  of  common 

law  liability,  172 
loss  by  fire,  504. 

INQUEST: 

defined,  393. 
when  taken,  393. 

can  betaken  only  by  plaintiff,  393. 
as  against  part  of  the  defendants, 
394, 
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mO.'U'EST— Continued. 

rights  of  defendant  at  the  inquest, 

394. 
setting  aside  the  inquest,  396. 

INSUKAjSTCE  : 

defined,  195. 

insurable  interest,  195. 

marine  insurance,  195. 

contract  need  not  be  in  writing, 
195. 

consideration,  196. 

by  agent,  196. 

wlio  may  be  insured,  197. 

description  of  property  insured, 
197. 

name  of  insured  in  marine  policy, 
197. 

substitution  of  property,  197. 

open  and  valued  policies,  198. 

double  insurance,  198. 

re-insurance,  198.  . 

lislcs  covered  by  a  marine  policy, 
198, 199,  200. 

presumption  when  vessel  is  not 
heard  from,  199. 

when  marine  risk  commences  and 
terminates,  200,  201. 

departure  of  vessel  from  the  usual 
course,  201. 

total  loss,  201. 

partial  loss,  201. 

unseaworthiness  of  vessel  insured, 
202. 

warranties  of  seaworthiness,  202. 

proof  of  seaworthiness,  203. 

losses  to  which  flre  insurance  may 
relate,  203. 

fire  insurance  companies,  203. 

when  risk  commences,  203. 

when  application  is  no  part  of  the 
policy,  203. 

misrepresentations,  204,  205,  209, 
210,  501. 

alterations  in  the  insured  prop- 
erty, 205. 

concealment  or  suppression  of 
facts,  205. 

insurable  interest,  206,  209. 

destruction  of  a  house  by  light- 
ning, 207. 

destruction  of  building  by  gun- 
powder, 207. 

damages  by  water,  207. 

negligence  of  Wie  insured,  208. 

sale  of  insured  property,  208. 

assignment  of  right  to  indemnity, 
208. 

description  of  the  person  Insured, 
208. 

parol  contract  of  insurance  against 
fire,  209. 


mSVVlANCE— Continued. 

construction  of  policy  of  Are  in- 
surance, 209. 

failure  to  give  notice  of  other  in- 
surance, 209. 

same  person  cannot  be  agent  of 
insurer  and  insured,  21G. 

nature  of  contract  for  life  insur- 
ance, 210. 

application  for  life  insurance,  210. 

concealment  or  suppression  of 
facts,  210. 

construction  of  policy  of  life  in- 
svu'ance,  211. 

warranties,  211. 

death  by  the  hand  of  justice,  212. 

suicide  of  insured,  212. 

insurable  interest  in  life  insurance, 
212. 

assignment  of  life  policy,  213. 

when  life  insurance  policy  attaches 
and  terminates,  213. 

usage  as  to  proof  of  death,  214. 

payment  of  premiums,  214. 

INTERPLEADER : 

order  of  interpleader,  351. 

costs  in  action  of  interpleader,  402. 

IKTERNATIOXAL  LAW  :  1. 
INTOXICATION  : 

relief  in  equity  from  contract  of 
intoxicated  person,  247. 

INVESTMENT  : 

by  executors,  238. 
ISSUES  : 

of  law  and  fact,  370. 

trial  of  issue  of  law,  370. 

trial  of  issues  of  fact,  371. 

only  material  issues  need  be  tried, 
372. 

reference  of  the  issues,  373. 

note  of  issue,  376. 


JOINDER : 

of  causes  of  action,  281,  307. 
of  plaintiffs,  336. 
of  defendants,  345. 

JOINT  TENANTS  : 

who  are  joint  tenants,  69. 
creation  of  a  joint  tenancy,  69. 
right  of  survivorship,  71.     - 
release  by  one   of   several  joint 

tenants,  71. 
death  of  joint  tenants,  71. 
severing  joint  tenancy,  72. 
in  personal  property,  101. 
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JOINT  TBl^ ANTS— Continued. 

when  all  must  join  as  plaintiffs, 
33S. 

JOINTURE  : 
defined,  57. 

when  it  bars  right  of  dower,  57. 
election    between     jointure    and 

dower,  57,  58. 
forfeiture  of  jointure,  58. 

JUDGE ; 

defined,  324. 
JUDGMENT : 

against  married  woman,  22,  418. 

against  principal  does  not  bind 
surety,  146. 

confession  of  judgment  by  part- 
ner, 152. 

pleading  judgments,  274. 

are  final  or  interlocutory,  409. 

as  evidence,  489. 

relief  awarded,  410. 

when  entered  by  the  clerk,  410. 

on  general  verdict,  411. 

on  special  verdict,  411. 

on  verdict  subject  to  opinion  of 
the  court,  411. 

on  decision,  411. 

on  report,  411,  412. 

on  an  award,  433. 

by  default,  412,  415. 

on  the  pleadings,  416. 

on  confession,  417. 

filing  transcript  of  justice's  judg- 
ment, 418. 

for  defendant,  418. 

judgment-roll,  418,  419. 

judgment!  book,  419.     . 

when  enforceable,  420. 

docketing,  420,  421. 

setting  aside  judgments,  421. 

how  enforced,  422. 

JUDICIAL  NOTICE  :  463. 

JURISDICTION  : 

pleading  facts  showing  jurisdic- 
tion, 268,  274. 

of  the  supreihe  court,  323. 

exclusive  and  eoncvirrent,  324. 

of  subject-matter  not  conferred  by 
mere  consent,  324. 

JURY: 

right  to  trial  by  jury,  14,  371. 

when  a  trial  by  jury  is  discretion- 
ary with  the  court,  372. 

waiver  of  jury  trial,  372. 
•        qualifications  of  trial  jurors,  377. 

struck  jury,  377. 

foreign  jury,  378. 

challenge  to  jury,  878. 


JURY — Continued. 
charge  to  jury,  381. 
rendition  of  verdict,  382. 
affidavits  of   jurors    to    impeach 
their  verdict,  392. 

JUSTICE'S  COURT: 

pleadings  in  justice's  court,  .307. 

commencement  of  actions  iu  jus- 
tice's court,  335. 

order  of  arrest  in  justice's  court, 
359. 

requisition  to  replevy,  .861. 

filing  transcript  of  judgment,  417. 

appeals  from  justice's  judgments, 
449. 

JUSTIFICATION: 

in  an  action  of  slander  or  libel, 
274,  275. 


LANDLORD  AND  TENANT: 

right  to  remove  fixtures,  61,  127, 
128. 

LAWS: 

in  general,  1,  7. 

law  defined,  1. 

municipal  law,  1,  2. 

power  to  make  laws,  1,  2. 
V    the  common  or  unwritten  law,  2. 

statutes,  or  written  laws,  2. 

power  to  determine  the  constitu- 
tionality of  statutes,  2,  3. 

statutes  unconstitutional  in  part, 
3. 

when  the   constitutionality  is  to 
be  determined,  3. 

public    and    private    acts   distin- 
guished, 3. 

when  statutes  take  effect,  4, 

origin  of  the  American  common 
law,  4. 

evidence  of  the  common  law,  4. 

binding  force  of  judicial  decisions, 
5. 

analysis  of  statutes,  5. 

Roman  or  civil  law,  5. 

interpretation  of  statutes,  5,  6. 

courts    cannot    override    a  plain 
statute,  6. 

.pleading  statutes,  7. 

international  law,  7. 

basis  of  all  laws,  7. 

right  of  all  citizens  to  the  equal 
protection  of  the  laws,  16. 

LEADING  QUESTIONS,  484. 
LEASE: 

defined,  94. 
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XJEASB— Continued. 

for  more  than  a  year  must  be  in 

writing,  95. 
of  agricultural  lands,  95. 

LEAVE: 

to  sue,  343. 

to  issue  execution,  422. 

LEGACY: 

payment  of  legacies  by  an  ex- 
ecutor, 240. 

LEVT: 

on  personal  property,  426. 
LIBEL: 

remedy  for-libel,  10. 

what  constitutes  a  libel,  11. 

constitutional  frovision  as  to 
criminal  prosecution,  11. 

pleading  in  actions  for  libel,  274. 

LICENSE: 

cannot  be  conveyed,  87. 
LIFE  ESTATES: 

how  created,  53. 

classification,  53. 

merger,  59. 

LIEIiT: 

of  agents,  138. 
of  factors,  139. 
of  carrier,  177. 
of  judgments,  421. 

LIMITATION: 

of  actions,  312-317. 
LOCATIO: 

nature  of  the  bailment,  156,  168. 

liability  of  the  hirer  of  property, 
168,  170. 

LOST  INSTRUMENTS  AND  PKOP- 
ERTY: 

rights  of  finder  of  lost  chattels, 
138. 

recovery  on  lost  notes  or  bills, 
185. 

establishing  a  lost  will,  226. 

jurisdiction  in  equity  in  case  of 
lost  instruments,  249. 

proving  contents  of  lost  instru- 
ment, 490. 

LUNATICS: 

capacity  to  contract,  106. 

when  lunacy  is  no  defense  on  con- 
tract, 108. 

lunacy  of  principal  revokes  agen- 
cy, 140.  , 

wills  made  during  lucid  intervals, 
218. 


JJJ'fiATICS— Continued. 

service  of  summons  on  lunatics, 

329. 
actions  against  lunatics  without 

leave  of  court,  343. 


MALICIOUS  PROSECUTION: 

complaint  in  action  for  malicious 
prosecution,  286. 

MANDAMUS: 

nature  and  office  of  the  writ,  4.35. 

MANDATUM: 

nature  of  the  bailment,  156. 
rights  and  liabilities  of  mandata- 
ries, 160-163. 

MARRIAGE: 
defined,  17. 
when  complete,  17. 
validity,  17,  18. 
age  of  parties,  17,  IS. 
effect  of  marriage  on  wife's  prop- 
erty. 16. 
agreement  to  marry  between  in- 
'         fant  and  adult,  25. 
revokes  will,  227. 

MARRIED  WOMAN: 

judgments  against,  22,  418 
inchoate  right  of  dower,  55. 
right  to  contract,  107. 
appointment  of  agent,  134. 
charge  on  separate  estate,  182. 
disposal  of  property  by  will,  220. 
may  be  executrix,  232. 

MASTER  AND  SERTANT: 

compensation  of  employee,  .32. 

leaving  employment  wiihoul  law- 
ful excuse,  :'2. 

remedy  of  servant  for  wrongful 
discharge,  32,  .'.o. 

liability  of  master  for  acts  of  ser- 
vant, .33. 

negligence  of  fellow  servant,  83. 

duty  of  niasier  to  provi.!«  for  the 
safety  of  the  servant,  M). 

how  far  servant  assumt'S  risks  of 
employment,  ;o4. 

when  the  relation  does  not  exist, 
34,  35. 

MAXIMS  : 

in  equity,  243. 
MERGER : 

of  life  estate  in  the  inheritance, 

59. 
of  a  term  of  years,  62. 


INDEX. 


529 


MISJOINDER  : 

of  actions,  282. 
MISNOMER  : 

remedy  against  misnomer,  328. 

MISTAKE  : 

relief  against  mistake  in  equity, 
250.. 

MORTGAGE : 

dower  in  mortgaged  lands,  56. 

defined,  64. 

power  of  sale,  64. 

deed  may  be  shown  to  be  a  mort- 
gage, 65. 

deed  with,  defeasance,  65. 

equitable  mortgage,  65. 

record  of  mortgage,  66. 

unrecorded  mortgages,  66. 

rights  of  mortgagor  and  mort- 
gagee, 66. 

restraining  mortgagor  from  cut- 
ting timber,  66. 

discharge  of  mortgage  from  record, 
67. 

tender  of  mortgage  debt,  67. 

remedy  on  the  bond,  67. 

conveyance  subject  to  mortgage, 
147. 

insurable  interest  in  mortgaged 
property,  206. 

parties  to  action  for  foreclosure, 
346. 

costs  in  mortgage  cases,  403. 

extra  allowance  of  costs,  405. 

MOTION : 

costs  on  motion,  404. 

defined,  454. 

enumerated  motions,  454,  455. 

non-enumerated  motions,  455. 

affidavits,  455. 

where  made,  457. 

notice  of  motion,  457,  458,  459. 

ex  parte  motions,  458. 

default,  458. 

order  to  show  cause,  459. 

withdrawing    notice   of    motion, 

459, 
opposing  motion,  459. 

MUNICIPAL  LAW  : 

defined,  1. 

composed  of  statute  and  common 
law,  2. 

MUTUUM : 

nature  of  the  bailment,  163. 
loss  of  thing  bailed,  165. 
33 


NECESSARIES  : 

liability  of  husband  for  necessaries 

furnished  wife,  21. 
infants  liable  for  necessaries,  24. 

NE  EXEAT : 

writ  of  ne  exeat  abolished,  13,  354. 
NEGLIGENCE  : 

liability  of  bailees  for  negligence, 

157,  158,  161,  164. 
contracts  exempting  carrier  from 
liability  for  negligence,  174,  175. 
of  insured,   no  defense  in  action 
on  fire  policy,  208. 

NEGOTIABLE  PAPER  : 

bill  of  exchange  defined,  180. 

promissory  note  defined,  180. 

check  defined,  180. 

parties  to  a  bill  of  exchange,  180. 

liabilities  of  the  various  parties  to 
a  bill,  180. 

theory  of  the  use  of  bills,  181. 

inland  and  foreign  bills,  181. 

accommodation  bill,  181. 

presumption  raised  bv  acceptance 
of  a  bill,  181. 

bill  made  by  infant  and  adult,  181. 

by  married  woman,  182. 

liability  of  executor,  182. 

execution  by  agent,  182. 

forged  signature,  183. 

want  of  authority  to  make  part- 
nership note,  183. 

note  payable  to  order  of  maker, 
183. 

designation  of  payee,  183. 

indorsement  of  note  payable  to 
bearer,  184. 

restricting  payment  to  a  particular 
fund,  184. 

time  of  payment,  184. 

omission  of  date,  184. 

payment  of  post  dated  check,  185. 

discrepancy  between  amount  in 
margin  and  body  of  note,  185. 

use  of  the  words  "  for  value  re- 
ceived," 185. 

payment  by  bill  or  note,  185. 

lost  negotiable  paper,  185. 

presumptions  in  favor  of  negotia- 
ble paper,  186. 

the  contract  created  by  indorse- 
ment, 186,  190. 

transfer  of  title  by  indorsement, 
187. 

indorsement  of  overdue  note,  187. 

indorsements  in  blank  and  in  full, 
187. 

alteration  of  negotiable  paper,  128k 

defense  of  usury,  188. 

illegality  of  consideration,  188. 
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NEGOTIABLE  P A.PER—CmUnued. 

bona  fide  holder  defined,  188. 

when  tiausfeired  subject  to  all 
equities,  189. 

contract  of  the  drawer  of  a  bill, 
1S9. 

certified  checks,  190. 

parol  acceptance  of  bills,  190. 

TTritten  promise  to  accept,  190. 

release  as  a  defense,  190. 

notice  of  non-acceptance,  190,  191. 

protest,  191. 

presentment  for  payment,  191. 

waiver  of  demand  and  notice,  192. 

when  due,  192,  193. 

time  of  demand,  192. 

legal  holidays,  192,  193. 

place  of  demand,  193. 

how  demand  must  be  made,  193. 

notice  to  guarantor  of  non-pay- 
ment, 194. 

NEW  MATTER  : 

defined,  296. 
NEW  TRIAL  : 

motion  for  new  trial  made  on  the 
minutes,  390. 

motion  for  new  trial  made  at  gen- 
eral term,  391. 

motions  for  new  trial  made  at 
special  term,  391. 

in  the  county  court  on  appeal,  449. 

when  county  court  may  order  new 
trial  before  a  justice,  452. 

NON-JOINDEE : 

remedy  for  non-joinder  of  defend- 
ants, 347. 

NONSUIT: 

voluntary  and  compulsory  non- 
suits, 380. 

when  to  move  for  a  nonsuit,  380. 

duty  of  the  court  to  nonsuit,  881. 

when  plaintiff  may  submit  to  a 
nonsuit,  381. 

NOTE  OP  ISSUE. 

filing  note  of  issue,  376. 

NOTICE: 

to  agent,  when  notice  to  corpora- 
tion, 48. 

to  director,  when  notice  to  corpo- 
ration, 48. 

of  non-acceptance  of  a  bill,  191. 

of  protest,  191. 

of  non-payment  of  bill  or  note, 
192,  194. 

to  creditors  of  decedent  to  present 
claims,  239. 

pleading  notice,  285. 


NOTICE— Continued. 

to  accompany  summons  served 
without  the  complaint,  326. 

of  no  personal  claim,  327. 

of  trial,  376. 

of  taxation  of  costs,  406. 

of  sale  on  foreclosure  by  adver- 
tisement, 433. 

of  appeal,  437. 

of  entry  of  judgment,  441. 

to  produce  papers  on  the  trial, 
499. 

NUISANCE: 

injunction  to  restrain  a  nuisance; 
260. 


OATH: 

defined,  483. 
how  taken,  483. 
of  executor,  235. 
'    failure  of  executor  to  take    the 
oath  of  office,  233. 
of  referee,  385. 
of  arbitrators,  432. 

OCCUPANCY: 

title  by  occupancy,  101. 
ORDER: 

defined,  454. 

who  may  make  or  vacate  orders 

ex  parte,  457. 
to  show  cause,  459. 

OPINIONS; 

when  competent   evidence,    495, 
496. 


PARENT  AND  CHILD: 

obligation  of  parent  to  support 
child,  27. 

obligation  of  child  to  support  in- 
digent parent^  27. 

earnings  of  child  belong  to  pa- 
rent, 28. 

insolvent  father  may  emancipate 
his  child,  28. 

action  bv  father  for  injury  to 
child,  2"9. 

damages  for  seduction,  29. 

appointment  of  testamentary 
guardian,  29. 

PARTIES: 

joinder  of  husband  and  wife  as 

parties,  22. 
are  competent  witnesses,  482. 
to  contracts  of  suretyship,  142. 
joinder  of  partners  in  action  on 
contract  of  partner,  152. 
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in  action  against  a  limited  part- 
nership, 155. 

misjoinder  of  parties,  291. 

death  of  parties,  and  proceedings 
thereon,  348. 

to  negotiable  paper,  180. 

appearance  of  parties  in  justice's 
court,  336. 

to  appeals,  436. 

PAETNERSHIPS: 

defined,  148. 

classified,  148, 

ostensible  partners,  148, 

nominal  partners,  148. 

special  partners,  148,  151. 

dormant  or  secret  partners,  149, 
150. 

what  are  the  essentials  of  a  part- 
nership, 149,  150. 

presumption  as  to  apportionment 
of  profits  and  losses,  150. 

liability  of  retiring  partners,  151. 

interest  of  partners  in  the  firm 
property,  151. 

liability  of  members  of  a  joint- 
stock  company,  151. 

power  of  partner  to  bind  the  firm, 
151,  152. 

liability  of  partner  for  firm  debts, 
152. 

joinder  of  partners  as  defendants, 
346. 

joinder  of  defendants  in  action 
on  warranty,  152. 

dissolution,  152. 

powers  of  partners  after  dissolu- 
tion, 153. 

rights  of  individual  and  partner- 
ship creditors,  153. 

real  estate  purchased  with  part- 
nership funds,  153,  154. 

fraud  by  partner  in  partnersjiip 
business,  154. 

suits  between  partners,  154. 

defendants  in  action  against  lim- 
ited partnership,  155. 

PAETITION^: 

of  lands  held  in  joint  tenancy  or 

tenancy  in  common,  72. 
between  husband  and  wife,  72, 73. 
complaint  in  action  for  partition, 

288. 
parties  to  action  for  partition,  345 
costs  in  action  for  partition,  403. 

PATENT: 

defined,  103. 

who  may  obtain  a  patent,  103. 
assignment  of  patent  right,  103. 
not  liable  to  sale  on  execution,  103. 


PAYMENT: 

by  note,  123, 185. 

part  payment  and  receipt  in  full, 
126. 

PEDIGREE: 

evidence  on  questions  of  pedigree, 

472. 

PERSONAL  PROPERTY: 

definition,  99. 

chattel  defined,  99. 

distinction  between  chattels  and 
chattels  real,  50,  99. 

classification,  99. 

absolute  property.  100. 

qualified  property  in  chattels,  100. 

chose  in  action,  100. 

joint  tenancy  or  tenancy  in  com- 
mon, 101. 

how  acquired.  lOi. 

title  by  occupancy,  101. 

title  by  accession,  101. 

literary  property,  102,  103. 

patents,  103. 

trade-marks,  103. 

transfer  of  title  by  act  of  the  law, 
104. 

title  by  intestacy,  104. 

transfer  of  title  by  gift,  104. 

PERSONAL  RIGHTS: 

are  absolute  or  relative;  9. 

absolute  rights,  9,  10. 

natural  and  civil  liberty  distin- 
guished, 9. 

right  of  personal  security,  10. 

justifiable  homicide,  10- 

injuries  to  reputation,  10. 

liberty  of  speech  and  of  the 
press,  11. 

right  of  personal  liberty,  12, 

protection   of  personal  liberty  by 

habeas  corpus,  12. 
■  writ  of  ne  exeat  regno,  13. 

liberty  of  conscience  or  religious 
liberty,  13. 

right  to  trial  by  jury,  14. 

right  of  property,  14. 

constitutional  protection  of  life 
liberty  and  property,  14. 

taking  private  property  for  a  pub- 
lic use,  14,  15. 

destruction  of  private  property  to 
prevent  spread  of  fire,  15. 

right  of  assembly  and  petition, 
J  5,  16. 

right  to  keep  and  carry  arms,  16. 

right  of  all  citizens  to  the  equal 
protection  of  the  laws,  15. 

rights  not  enumerated  in  the  con- 
stitution, 16. 


632 


INDEX. 


PIGNUS:   (See  Pledge.) 

nature  of  the  bailment,  156,  165. 

PLACE : 

validity  of  contracts  as  affected  by 
the  place  where  made,  116. 

of  trial  of  actions,  352. 

changing  place  of  trial,  352,  353. 

allegations  of  place  in  pleadings, 
5:71. 

PLEADING: 

defined,  262. 

object  and  use  of  pleadings,  362. 

issue,  262. 

first  pleading  on  the  part  of  the 
plaintiff,  263. 

first  pleading  on  the  part  of  the 
defendant,  263. 

second  pleading  on  part  of  plaint- 
iff, 264. 

second  pleading  on  part  of  defend- 
ant, 264. 

old  system  of  pleading,  264,  265. 

present  system  of  pleading,  265 . 

folioing,  indorsing  and  writing 
pleadings,  265. 

objection  to  failure  to  folio  a 
pleading,  265. 

contents  of  complaint,  265- 

title  01  the  action,  266. 

statement  of  two  or  more  causes 
of  action  266. 

remedy  where  causes  of  action  are 
not  separately  stated,  266. 

date,  266. 

subscription  of  pleadings,  267. 

how  facts  should  be  stated,  267, 
270. 

what  facts  must  be  alleged  267. 

what  facts  need  not  be  alleged, 

267,  268. 

judgments,  how  pleaded,  268,  274. 
conditions  precedent,  how  pleaded, 

268,  285. 
hypothetical  pleading,  268. 
matter  of  inducement,  268,  269. 
matter  of  aggravation,  269. 
surplusage,  269. 

matters  of  defense,  269. 
public  and  private  statutes,  269. 
laws  of  other  states,  270. 
uncertain  and  indefinite  pleading, 

270. 
allegations  of  time,  270,  271. 
allegations  of  place,  27]. 
allegations  of  value,  272. 
allegations  of  quantity,  272. 
matters  within  the  knowledge  of 

the  adverse  party,  272. 
accounts,  273. 


I  PL'EA'DmG— Continued. 

instruments  for  the  payment  of 
money,  273. 

complaint  in   action    against   In- 
dorser,  273. 

allegations  of  jurisdictional  facts, 
274. 

complaint  for  slander  or  libel,  274. 

defenses    available  in  action  for 
slander  or  libel,  274. 

justification  in    action  for  libel, 
275. 

pleading  title  to  land  in  action  to 
recovered    property  distrained, 
275. 
"  pleading  title  to  property  in  re- 
plevin, 275. 

stating  wrongful  taking  in  replev- 
in, 276.    • 

statement  of  wrongful  detention 
in  replevin,  276. 

construction   of   pleadings,    276, 
277,  287. 

verification  of  pleadings,  277,  278, 
279,  280. 

criminal  action  based  on  facts  ad- 
mitted or  alleged,  277. 

single  cause  of  action,  280. 

splitting  causes  of  action,  280. 

actions  for  successive  breaches  of 
a  covenant,  280. 

successive  actions  on  notes   given 
for  the  same  demand,  280. 

election  between    action  on  con- 
tract or  tort,  281. 

joinder  of  causes  of  action,  281, 
282. 

remedy  for  misjoinder  of  causes  of 
action,  282. 

pleadings  by  or  against  persons  in 
a  representative  capacity,  283. 

pleadings  by  Infant  sueing  by  guar- 
dian, 283. 

allegation  of  capacity,  to  sue  in  ac- 
tion by  receiver,  284. 

allegation  of  consideration,  284. 

alleging  demand  or  request,  284. 

averments  of  notice,  285. 

pleading  performance  or  excuse 
for  non-performance,  285. 

allegations  of  damage,  285,  286. 

complaint  in  action  for  slander  of 
title  to  land,  286. 

complaint  in  action  for  malicious 
prosecution,  286. 

complaint  in  action  for  deceit,  286. 

complaint  in  partition,  288. 

allegation  of  incorporation  of  de- 
fendant, 288. 

when  the  complaint  may  be  served, 
288. 

pleadings  on  part  of  the  defend- 
ant, 287. 
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time  within  which  defendant  must 
plead,  289. 

remedy  of  plaintiff  on  default  of 
defendant,  289. 

procuring  extension  of  time  to 
answer,  290. 

demurrer  and  answer  to  same  com- 
plaint, 290. 

grounds  of  demurrer  to  complaint, 
290. 

demurrer  as  an  admission  of  facts, 
291. 

demurter  must  go  to  entire  cause 
of  action,  291. 

when  remedy  for  defect  of  parties 
is  by  demurrer,  291. 

when  remedy  for  misjoinder  is  by 
demurrer,  291. 

form  and  contents  of  demurrer, 
292.    ■ 

when  objection  to  defects  in  com- 
plaint must  be  taken  by  an- 
swer, 292. 

■waiver  of  defects  by  failure  to  ob- 
ject by  answer  or  demurrer,  292. 

contents  of  answer,  293. 

general  and  specific  denial  dis- 
tinguished, 293. 

form  of  general  denial,  293. 

general  denial  of  part  of  the  com- 
plaint, 293. 

number  of  defenses  which  may  be 
set  up  in  the  answer,  293. 

inconsistent  defenses,  294. 

mode  of  pleading  several  defenses, 
294. 

partial  defenses,  294. 

denial  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief, 
295. 

denial  of  value,  295. 

denial  of  facts  impliedly  averred, 
296. 

what  may  be  proved  under  a  gen- 
eral denial,  296. 

new  matter,  296. 

demand  for  relief  in  answer,  296. 

justification  in  action  for  separa- 
tion, 297. 

counter-claims,  297,  298,  299. 

how  counter-claims  should  be 
pleaded,  399. 

time  within  which  plaintiff  may 
reply  or  demur  to  the  answer, 
299. 

when  a  reply  is  necessary,  300. 

when  the  plaintiff  may  demur  to 
the  answer,  300. 

denial  not  the  subject  of  demurrer, 
300. 

e»'ect  of  failure  to  reply  or  demur, 
300. 
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remedy  where  the  reply  is  insuffi- 
cient, 301. 

matters  admitted  by  a  failure  to 
deny,  301. 

mattei'S  deemed  controverted  with- 
out being  denied,  301. 

when  the  court  may  require  a  re- 
ply, 301. 

supplemental  pleadings,  301,  302. 

sham  answers,  303. 

irrelevant  answers,  303, 

frivolous  answer,  303,  304. 

frivolous  demurrer,  304. 

amendment  of  pleadings,  305,  306, 
307. 

authorized  pleadings  in  a  justice's 
court,  307. 

requisites  of  complaint  in  justice's 
court,  307. 

joinder  of  causes  of  action  in  com- 
plaint 307,  308. 

answer  in  justice's  court,  .308. 

demurrer  in  justice's  court,  308, 
309. 

form  of  pleadings  in  a  justice's 
court,  i'.09. 

when  pleading  must  be  in  writing, 
309. 

verified  complaint  in  justice's 
court,  309. 

verified  answer  in  justice's  court, 
310. 

failure  to  answer  or  demur  to  veri- 
fied complaint,  310. 

pleading  account  or  instrument 
for  payment  of  money,  310. 

variance  between  pleadings  and 
proof  in  justice's  court,  3iO. 

amendment  of  pleadings  in  jus- 
tice's court,  310. 

PI-EDGE. 

defined,  1(5.5. 

properly  which  may  be  pledged, 
165.      ^ 

of  property  of  third  person,  166. 

care  required  of  pledgee,  166. 

use  of  articles  pledged,  166. 

loss  of  pledge  by  robbery  or  un- 
avoidable accident,  166. 

tender  by  pledgor,  167. 

proceedings  on  failure  to  redeem, 
167. 

pledgor  may  maintain  action 
against  stranger,  167. 

POSTPONEMENT.  ^ 

of  tlie  trial  of  an  action,  396. 

POWElt. 

defined,  78. 

classification  of  powers,  79. 
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mode  of  executing  powers,  79. 
of  attorney,  79. 

PKACTICE. 

defined,  311. 

action  defined,  311. 

special  proceeding  defined,  311. 

classification  of  actions,  311. 

limitation  of  time  for  commence- 
ment of  actions,  312-317. 

court  defined,  317. 

courts  of  recoril  and  courts  not  of 
record  distinguished,  317. 

general  division  of  courts,  317. 

constituent  parts  of  a  court,  318. 

superior  city  courts,  318. 

old  court  of  chancery,  318. 

source  of  power  of  judges,  319. 

powers  of  courts  of  record,  319. 

terms  and  vacations  of  courts,  319. 

non-judicial  days.  319. 

removal  of  judges  from  oflSce, 
319. 

attorneys  and  counselors  are  offi- 
cers of  the  court,  320. 

retainer  of  attorney  may  be  oral, 
320. 

service  of  papers  on  party  or  attor- 
ney, .320. 

punishment  of  attorney  for  mis- 
conduct in  oflSce,  320. 

liability  of  attorney  for  words 
spoken  professionally,  320. 

action  by  attorney  to  recover  his 
fees,  321. 

compensation  of  attorneys  regu- 
lated by  agreement,  321. 

attorney's  lien,  321. 

grounds  for  removing  attorney 
from  office,  321. 

officers  of  courts,  321. 

organization  of  court  of  ap_peals, 
322. 

organization  of  supreme  court, 
322. 

division  of  the  State  into  judicial 
divisions  and  departments,  322. 

general  term  of  the  supreme  court, 
322. 

two  general  term  justices  must 
concur  in  decision,  322. 

special  terms  and  circuits,  323. 

jurisdiction  of  supreme  court,  323.' 

disqualification  of  judges,  323. 

"judge"  defined,  32+. 

exclusive  and  concurrent  jurisdic- 
tion, 324. 

jurisdiction  of  subject-matter,  324. 

jurisdiction  of  parties,  324. 

mode  of  commencing  actions,  324, 
325. 
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jurisdiction  acquired  by  granting 

provisional  remedy,  325,  332. 
essential  parts  of  a  summons,  325. 
title  of  the  summons.  325. 
subscription  of  the  summons,  .325. 
form  of  the  summons,  326. 
notice  served  with  the  summons 

of  amount  of  claim,  .326. 
indorsement  of  summons  in  action 

for  a  penalty,  etc.,  327. 
notice  of  no  personal  claim,  327. 
names  of  parties  in  summons,  327. 
sueing  defendant  under  fictitious 

name,  328. 
remedy  of    defendant    against   a 

misnomer,  328. 
when    a  summons   is   "  issued," 

329. 
who  may  serve  a  summons,  329. 
limiting  time  of  service  of  sum- 
mons, 329. 
personal  service  of  sunmions,  329. 
service  of  summons  upon  infants 

and  lunatics,  329,  330. 
service  of  summons  on  a  city,  331. 
service  of  summons  on  manufac- 
turing corporation,  331. 
service  by  publication,  331,  332. 
when  service  by  publication    is 

complete,  332. 
fraudulent  service,  332. 
proof  of  service  of  summons,  882, 

333. 
appearance  by  defendant,  334. 
notice  of  appearance  and  demand 

of  complaint,  334. 
appearance  by  infant  defendant, 

334. 
appearance  by  lunatic  defendant, 

334. 
commencement  of  actions  before 

justice  of  the  peace,  335. 
requisites  of  summons  in  justice's 

court,  335. 
service  of  summons  in  justice's 

court,  335, 
proof  of  service  of  summons  in 

justice's  court,  336. 
appearance  in  justice's  court,  336. 
joinder  of  parties  plaintiff  in  all 

courts,  336. 
defendants     in     action     in    the , 

supreme  court,  3.36. 
joinder  of  parties  In  supreme  court, 

337,  338. 
joinder  of  parties  generally,  337, 

338. 
who  may  be  plaintiff,  339,  340,  341. 
assignment    of    right   of    action, 

340. 
right  of  foreign  government  to  sue, 

341. 
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actions  by  the  State,  how  prose- 
cuted, 341. 
actions  by  foreign  corporation,  341, 
action  by  joint  stock  companies, 

342. 
persons  authorized  by  statute  to 

sue,  342. 
plaintiff  in    action  to  enforce  a, 

trust,  342. 
defendant's  remedy  where  plaint- 
iff lacks  capacity  to  sue,  343. 
leave  to  sue,  343,  344. 
leave  to  defend,  .344. 
suits  by  aliens,  344. 
suits  by  foreign  executor,  344. 
joinder  of  husband  and  wife,  345. 
joinder  of  defendants  in  actions 

on  written  instruments,  345. 
plaintiffs  in  partition,  345. 
defendants  in  partition,  346. 
parties  to  action  for  foreclosure  of 

a  mortgage,  346. 
defendants  in  actions  against  part- 

nersliips,  34(i. 
remedy  of  defendant  in   case  of 

non-joinder  of  defendants,  347. 
abatement  of  actions,  347. 
substituting     representative      of 

deceased  sole  plaintiff,  347. 
when    cause    of    action   survives 

death  of  plaintiff,  :!  18. 
effect  of  death  of  sole  defendant, 

348. 
survival  of  a  cause  of  action  for  a 

wrong,  34S,  349. 
death  of  one  of  several  plaintiffs, 

349. 
death  of  one  of  several  defendants, 

350. 
death  of  plaintiff  or  defendant  in 

replevin,  350. 
proceedings  in  ejectment  on  death 

of  a  party,  350. 
death  of  party  after  report,  verdict 

or  decision,  350. 
death  or  removal  of  public  officer, 

350. 
■bringing  in  parties,  351. 
order  of  interpleader,  351. 
place  of  trial,  352,  353. 
change  of  place  of  trial,  353. 
consolidation  of  actions,  3S3. 
writ  of  ne  exeat  abolished,  354. 
substitute  for  writ  of  ne  exeat, 

354. 
orders  of  arrest,  354,  359. 
exemption  from  arrest,  358. 
orders  of  arrest  in  justice's  court, 

359,  360. 
requisition  to  replevy,  361. 
injunctions,  temporary  and  final, 

362. 
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by  whom  an  injunction  may  be 
granted,  363. 

papers  upon  which  to  apply  for 
an  injunction,  363,  364. 

service  of  injuncUon  order,  364. 

vacating  or  modifying  an  injunc- 
tion order,  365. 

warrant  of  attachment,  when 
granted,  366. 

when  and  by  whom  the  warrant 
may  be  granted,  367. 

form  and  contents  of  the  warrant, 
367. 

attachment  of  real  property,  367. 

discharge  of  attachment,  368. 

receivers,  ,368,  369 

trial  defined,  370. 

order  of  trial  of  issues,  370. 

issues  of  law,  370. 

issues  of  fact,  370. 

mode  of  trial  of  issues  of  law,  370. 

when  a  jury  trial  is  a  matter  of 
right,  371. 

when  a  jury  trial  is  a  matter  of 
discretion,  372. 

conclusiveness  of  findings  by  a 
jury  of  specific  facts,  372. 

waiver  of  trial  by  a  jury,  372. 

compulsory  references,  373,  374. 

references  by  consent,  of  parties, 
374. 

application  for  order  of  reference, 
374. 

appointment  of  referee  on  stipu- 
lation, 375. 

number  and  qualification  of  ref- 
erees, 375. 

when  an  action  may  be  brought 
to  trial,  376. 

notice  of  trial,  376. 

note  of  issue,  376. 

furnishing  papers  to  the  court, 

'    376. 

qualifications  of  trial  jurors,  377. 

struck  or  special  jury,  377. 

foreign  jury,  378. 

challenge  to  the  array,  378. 

challenge  to  the  polls,  378. 

challenge  for  principal  cause,  378, 
379. 

challenge  for  favor,  379. 

peremptory'challenges,  379. 

trial  of  challenges,  380. 

right  to  begin,  380. 

opening  case  and  introducing  tes- 
timony, 380. 

voluntary  and  compulsory  non- 
suit, 380. 

motion  for  nonsuit,  .380. 

when  nonsuit  should  be  granted, 
.381. 

withdrawing  juror,  381. 
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charge  to  the  jury,  381.  382. 

consultation  of  jury,  382,  383. 

directing  verdict,  .382. 

keeping  jury  togetlier  in  case  of 
disagreement,  383. 

general  and  special  verdicts,  383. 

sealed  verdicts,  383. 

delivery  of  verdict,  383. 

entry  of  verdict,  384. 

verdict  subject  to  the  opinion  of 
the  court,  384. 

double,  treble  or  other  increased 
damages,  384. 

oath  of  referee,  385,  386. 

powers  of  referee,  385. 

compelling  attendance  of  wit- 
nesses on  a  reference,  386. 

decision  upon  trials  by  the  court, 
386; 

report  of  referee,  387. 

requests  for  findings  of  law  or 
fact,  38Y. 

requisites  of  report  or  decision, 

387,  38S. 
exceptions,  .388. 

EC  exception  lies  to  verdict,  388. 
what  rulings  may  be  excepted  to, 

388,  389. 

time    of  taking  exceptions,   389, 

390. 
mode  of  taking  exceptions,  389. 
obviating  or  curing    exceptions, 

390. 
mode  of  reviewing  rulings  of  the 

court,  390. 
motion  for  new  trials  on  the  min- 
utes, 390. 
motion  at  general  term  for  a  new 

trial,  391. 
motion  for  new  trial  for  surprise 

or  newly  discovered   evidence, 

391. 
when  motion  for  new  trial  must 

be  on  a  case,  391,  .392. 
when  motion  for   new   trial   may 

be  made  on  aSidavits,  392. 
affidavits    of    jurors    to  impeach 

their  verdict,  392. 
contents  of  a  case,  392. 
aijiendment  of  case  or  exceptions, 

393. 
settlement  of  a  case,  393. 
inquests,  393,  394. 
affidavit  of  merits,  394,  395. 
proceedings    on    default    on    the 

trial,  395. 
setting  aside  iiiquest  or  default, 

396. 
motion  for  postponement  of  trial, 

396,  397. 
grounds  for  posi.ponemeut,  396. 
opposing  postponement,  397. 
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remedy    where  postponement    is 
improperly  denied,  397. 

terra'!   upon    granting   postpone- 
ment, 398. 

costs,  defined,  398. 

statute  governing  rights  to  costs, 
398. 

final  and   interlocutory  costs,  398. 

costs  when  title  of  land  is  in  ques- 
tion, 398, '399. 

costs  in  replevin,  399. 

rule  as  to  costs  in  actions  of  as- 
sault and  battery,  etc.,  399. 

amount  of  costs  recoverable,  399, 
400. 

when  both  parties  must  pay  costs, 
400. 

when  but  one  bill  of  costs  can  be 
recovered,  400,  401. 

costs  in  discretion  of  the  court, 
401,  407. 

when  neither  party  will  be  allow- 
ed costs,  402. 

when    successful    party    may  be 
charged  with  costs,  402. 

costs  on'demurrer,  402. 

costs  in  divorce,  402. 

costs  in  action  for  dower,  402. 

costs  in  action  for  interpleader,402. 

costs  in  mortgage  cases,  403. 

costs  in  action  for  partition,  403. 

costs  in  actions  against  trustees, 
404. 

costs  in  action  for  construction  of 
a  will,  404. 

motion  costs,  404,  405. 

costs  on  amendment,  405. 

statutory  allowance  of  costs,  405. 

extra  allowance  of  costs  by  the 
court,  405. 

costs  of  special  proceedings,  406. 

costs  against  executor,  406. 

costs  in  actions   against  a  muni- 
cipal corporation,  406. 

taxation  of  costs,  406. 

notice  of  taxation,  406. 

taxation  without  notice,  407. 

review  of  taxation  of  costs,  407. 

collection  of  costs,  407. 

disbursements  included Inabill  of 
costs,  407,  408. 

affidavit    of    attendance    of   wit- 
nesses, 408. 

costs  on  discontinuance,  408,  409. 

collection  of  costs  against  infant 
plaintiff,  409. 

final  and  interlocutory  judgments, 
409. 

general  rule  as  to  the  relief  which 
may  be  awarded,  410. 

damages  in   an   action  for  equi- 
table relief,  410. 
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entry  of  judgment  by  the  clerk 
without  direction  of  the  court, 
410. 

entry  of  judgment  on  general 
verdict,  411. 

entry  of  judgment  on  acceptance 
of  offer  of  judgment,  411. 

entry  of  judgment  on  special  ver- 
dict, 411. 

application  for  judgment  on  ver- 
dict subject  to  opinion  of  court, 
411. 

entry  of  judgment  on  report  of 
referee,  411,  412. 

entry  of  judgment  by  default,  412, 
413.  1 

application  to  the  court  for  judg- 
ment. 414,  415. 

assessment  of  damages  by  a  sher- 
iff's jury,  415. 

taking  judgment  for  amount  in 
excess  of  counter-claim,  416. 

taking  judgment  for  part  of  de- 
mand admitted,  416. 

motion  by  defendant  for  judgment 
upon  the  answer,  416. 

judgment  by  confession,  417. 

filing  transcript  of  justice's  judg- 
ment with  county  clerk,  417. 

judgment  in  action  on  alleged 
joint  demand,  418. 

judgment  against  married  woman, 
418. 

judgment-roll,  418-419. 

judgment-book,  419. 

docket-book,  420. 

lieu  created  by  a  docketed  judg- 
ment, 421. 

what  judgments  may  be  docketed, 
421. 

motion  to  set  aside  judgment  for 
irregularity,  421. 

motion  to  vacate  judgment  as  a 
matter  of  favor,  421. 

opening  judgment  in  action  com- 
menced by  publication,  421. 

kinds  of  execution,  421. 

what  judgments  may  be  enforced 
by  execution,  422. 

enforcement  of  judgmfents  by  pro- 
ceedings for  contempt,  422. 

leave  to  isstje  execution,  422. 

execution  on  judgment  recovered 
in  justice  court,  423. 

to  what  counties  an  execution 
may  issue.  -123. 

execution  against  the  person,  423, 
424. 

execution,  how  directed,  424. 

contents  of  an  execution,  424, 425. 

Indorsement  Iw  sheriff  of  time  of 
receiving  execution,  426. 
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custody  of  goods  seized  under  ex- 
ecution, 426. 

levy  on  personal  property,  426. 

agreements  to  waive  exemption 
from  execution,  426. 

proceedings  supplementary  to  ex- 
ecution, 426. 

when  the  creditor  is  entitled  to 
supplementary  proceedings,  427. 

examination  of  debtor  before 
return  of  execution,  428, 

examination  of  debtor  of  judg- 
ment debtor,  428. 

before  what  judge  supplementary 
proceedings  may  be  instituted, 
428. 

order  may  require  debtor  to  ap- 
pear before  a  referee,  429. 

injunction  order  to  accompany  or- 
der for  examination,  429. 

when  judgment  debtor  may  be 
brought  before  judge  by  war- 
rant, 429. 

proceedings  on  arrest  of  judgment 
debtor,  430. 

mode  of  conducting  the  examina- 
tion of  debtor,  4-30. 

service  of  the  order  for  examina- 
tion, 431. 

enforcement  of  orders  made  in 
supplementary  proceedings,  431. 

termination  of  supplementary 
proceedings,  431. 

costs  to  creditor,  431. 

costs  to  party  examined,  432. 

infant  cannot  submit  to  arbitra- 
tion, 4.32. 

oath  of  arbitrators,  482. 

form  and  execution  of  the  award, 
432. 

effect  of  a  judgment  entered  on 
award  of  arbitrators,  433. 

notice  of  sale  in  foreclosure  by  ad- 
vertisement, 433. 

service  of  notice  of  foreclosure 
sale,  433. 

publication  of  notice  of  foreclos- 
ure sale,  434. 

state  writs,  434. 

who  may  serve  a  writ  of  habeas 
corjius,  434. 

allowance  of  a  state  writ,  434. 

writ  of  prohibition,  434. 

office  of  tbe  writ  of  proliibition,434. 

nature  and  office  of  a  writ  of  man- 
damus, 436. 

when  a  writ  of  certiorari  cannot 
issue,  485. 

mode  of  correcting  errors  in  legal 
proceedings,  436. 

review  of  rulings  of  a  court  or  ref- 
eree, 436. 
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to  whom  the  right  of  appeal  is 

given,  436. 
parties  to  an  appeal,  how  desig- 
nated, 437. 
how  an  appeal  is  taken,  437. 
upon  whom  the  notice  of  appeal 

must  be  served,  437. 
transmission  of  papers  to  the  ap- 
pellate court,  437. 
what  is  brought  up  for  review  on 

appeal  from  a  judgment,  438. 
what  judgment  may  be  rendered 

on  appeal,  438. 
review  of  judgment  of  reversal, 

438. 
review  of  decision  on  demurrer, 

438. 
review  of  judgment  of  dismissal, 

439. 
review  on  the  facts  after  a  jury 

trial,  439. 
review  on  the  facts  after  trial  by 

court  or  referee,  439. 
no  appeal  can  be  taken  from  an 

order  before  entry,  439. 
compelling  entry  of  an  order,  439. 
when  an  appeal  can  be  taken  from 

a  judgment,  440. 
time  in  which  to  appeal  to  court 

of  appeals,  440. 
time  in  which  to  appeal  to  the 

general  term,  440. 
time  in   which  to    appeal    from 

surrogate's  decree,  441. 
time    limited    for    appeals   from 

justice's  court,  441. 
notice  of  judgment  to  limit  time 

to  appeal,  441. 
time  to  take  an  appeal  cannot  be 

enlarged,  441. 
appeal  to  court  of  appeals  from 

judgment  of  special  term,  442. 
independent  appeal  to  court  of  ap- 
peals from  interlocutory  judg- 
ment, 442. 
review  of  question  of  fact  by  court 

of  appeals,  443. 
review  of  discretionary  orders,  443. 
security  on  appeal  to  court  of  ap- 

'  peals,  443,  444,  445. 
when  an  appeal  lies  to  the  general 

term  of  supreme  court,  445, 448. 
orders  which  involve  the  merits, 

448. 
■orders  which  affect  a  substantial 

right,  448. 
stay  of  proceedings  on  appeal  to 

general  term,  448. 
appeal  from  a  judgment  of  city 

conrt  of  New  York,  448. 
appeal  from  judgment  of  district 

court,  448. 
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appeal  from  judgment  of  munici- 
pal court  of  Buffalo,  449. 
review  of  judgments  rendered  in 

justice's  court,  449. 
new  trial  on  appeal  to  county  court, 

449. 
notice   of  appeal    from    justice's 

judgment,  449. 
security  on  appeal  to  county  court, 

450. 
return  on  appeal  to  county  court, 

451. 
hearing  on  appeal  to  county  court, 

452. 
judgment  roll  on  appeal  to  county 

court,  453. 
costs  on  appeal  to  county  court. 

453,  454. 
restitution  on  appeal,  454. 
order  defined,  454. 
motion  defined,  454. 
enumerated  motions,  454. 
non-enumerated  motions,  455. 
papers    on    which    motions   are 

based,  455. 
affidavits,  455,  456. 
where  and  before  whom  a  motion 

must  be  made,  457. 
service  of  notice  of  motion,  458. 
renewing  motion  before  another 

judge,  458. 
default  on  hearing  of  a  motion, 

458. 
motions  based  on  irregularities, 

459. 
orders  to  show  cause,  459. 
withdrawal  of  notice  of  motion,459 
waiver  of  right  to  appeal  from  an 

order,  459. 

PRESCRIPTION: 

title  by  prescription,  85,  86. 

PRESENTMENT: 

of  bills  or  notes  for  payment, 
191, 193. 

PRESUMPTIONS: 

prpsuiflptive  evidence,  463. 

of  law,  463,  464. 

of  fact,  464. 

as  to  apportionment  of  partner- 
ship losses  and  profits.  150. 

on  acceptance  of  a  bill,  181. 

in  favor  of  negotiable  paper,  186. 

as  to  fate  of  overdue  vessel,  .199. 

of  destruction  of  a  will  for  pur- 
pose of  revocation,  226. 

PRINCIPAL  AND  AGENT: 
(See  Agency.) 
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PRINCIPAL  AND  SURETY  : 

when  the  relation  of  principal  and 
surety  exists,  142. 

guaranty  defined,  142. 

■who  may  be  sureties,  142. 

consideration  of  contracts  of 
suretyship,  142. 

discharge  of  sureties,  143, 144, 145. 

limits  of  the  surety's  liability,  143. 

notice  of  acceptance,  144. 

right  of  action  by  surety  against 
his  principal,  145. 

contribution  between  sureties.  145. 

termination  by  surety  of  his  liabil- 
ity, 146. 

surety  not  bound  by  judgment 
against  principal,  146. 

guaranty  of  collection,  146. 

guaranty  of  payment,  148. 

construction  of  guaranties,  147. 

letters  of  credit,  147. 

revocation,  of  guaranty,  147, 

effect  of  conveyance  subject  to  a 
mortgage,  147. 

Private  acts  : 

distinction    between    public   and 

private  acts,  3. 
must  be  pleaded,  7. 

PROBATE : 

where  to  apply  for  probate  of  a 

will,  234,  235. 
who  should  apply  for  probate,  235. 

PROHIBITION : 

nature  of  the  writ,  434. 
does  not  prevent  exercise  of  min- 
isterial power,  434. 

PROOF : 

distinction  between  evidence  and 
proof,  461. 

PROTEST : 

defined,  191. 

PUBLICATION : 

of  wills,  221,  229. 
of  summons,  331. 
of  notice  of  sale  ou  foreclosure, 
434 

PUBLIC  ACTS  : 

distinction   between    public    and 

private  acts,  3. 
need  not  be  pleaded,  7. 

PUBLIC  AGENTS  : 

liability  on  their  contracts,  135. 
restraining  acts  of  public  agents, 
261. 


QUANTITY  : 

allegations  in  regard  to  quantity, 
272. 

QUARANTINE  : 

widow's  quarantine,  59. 

QUIET  ENJOYMENT  : 

breach  of  covenant  for  quiet  en- 
joyment, 94. 


RATIFICATION : 

of  an  executory  agreement  made 

by  an  infant,  25. 
of  the  unautliorized  acts  of  an  as- 
sumed agent,  136,  196, 

REAL  PROPERTY  : 
defined,  49. 

distinguished  from  personal  prop- 
erty, 49. 
what  passes  upon  a  conveyance  of 

land,  49. 
what  passes  on  a  grant  of  a  pool 

of  water,  49. 
tenement,  defined,  50. 
hereditaments,  50. 
chattels  real,  50. 
chattels  personal,  50,  99. 
estate  in  land  defined,  50. 
quantity  and  quality  of  an  estate 

distinguished,  51. 
division     and     classification     of 

estates,  51. 
fee  simple,  51. 
freehold  estates,  51. 
estates  of  inheritance,  51. 
estate  tail,  52. 

defeasible  or  conditional  fees,  52. 
life  estates,  53. 
conveyance  of   a  life  estate  with 

words  of  perpetuity,  53,  54. 
death  of  tenant  per  auter  vie,  54. 
estate  by  the  curtesy,  54. 
dower,  54. 

requisites  to  create  dower,  54. 
extent  of  the  right  of  dower,  55, 

56,  58,  59. 
inchoate  right  of  dower,  55. 
release  of  dower  by  deed,  55,  56. 
effect  of  divorce  on  dower  rights, 

57. 
jointure  and  its  effect  on  right  of 

dower,  57. 
election    between     jointure    and 

dower,  57,  58. 
husband   cannot    cut    off    dower 

right,  58. 
time    in   v.hioh   dower,  must   be 

demanded  59. 
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widow's  quarantine,  59. 

merger  of  life  estates,  59. 

emblements,  59. 

estates  for  years,  60. 

liability  for  rent  after  destruction 
of  premises  by  fire,  fiO. 

right  of  tenant  to  outgrowing 
crop,  60. 

right  of  outgoing  tenant  to  crop. 
60. 

fixtures,  61. 

surrender,  62. 

merger  of  term  for  years,  62. 

tenancy  at  will,  62. 

holding  over,  63. 

tenancy  at  sufferance,  63. 

estates  upon  condition,  63,  64. 

mortgages,  64,  65. 

assignment  of  mortgages,  65. 

equitable  mortgages,  6.5. 

recording  mortgages,  66. 

priority  between  mortgages  and 
judgments,  66. 

interests  of  mortgagor  and  mort- 
gagee. 66. 

restraining  waste,  66. 

discharge  of  mortgages,  67. 

tender  of  mortgage  debt,  67. 

remedy  on  the  bond,  67. 

estate  in  possession  and  in  expect- 
ancy, 67. 

vested  and  contingent  estates,  68. 

rule  in  Shelly's  case,  68. 

reversions,  68. 

estates  in  severalty,  69. 

joint  tenants,  69. 

requisites  of  a  joint  tenancy,  69. 

tenancy  in  common,  69,  70. 

coparcenary,  69. 

right  of  survivorship  between  joint 
tenants,  71. 

estate  by  entireties,  71,  72. 

release  by  joint  tenant,  71. 

severance  of  joint  tenancies  and 
tenancies  in  common,  71,  72. 

partition  of  lands,  72,  73. 

conveyances  from  husband  to 
wife  or  wife  to  husband,  73. 

conveyances  by  trustees,  73. 

incorporeal  hereditaments,  73. 

rights  of  way,  73,  74. 

easements,  74. 

rent-charge,  75. 

rent-seek,  75. 

rent,  75. 

use  and  occupation,  75. 

obstruction  of  windows,  76. 

right  in  flowing  water,  76. 

diversion  of  water,  76. 

ownership  of  soil  in  rivers,  76. 

uses  .ind  trusis,  77. 

resulting  trusts,  77. 
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express  trusts,  78. 

creation  of  trusts,  78. 

termination  of  trust,  78, 

powers,  78,  79. 

powers  of  attorney,  79,  80. 

ultimate  and  absolute  property  in 
land,  80. 

title  by  descent  or  purchase,  80, 
85. 

inheritance  by  or  from  bastards, 
80. 

right  of  aliens  to  take  by  descent, 
81. 

forfeiture  on  conviction  of  treas- 
on, 81. 

rules  of  descent  81,  85. 

when  the  title  of  lands  reverts  to 
the  state,  SO,  85. 

title  by  prescription,  85,  88. 

conveyances  of  land  held  .ad- 
versely, 88,  89. 

deed  defined,  89. 

requisites  of  a  valid  deed,  89. 

formal  parts  of  a  deed,  89. 

seal,  90. 

delivery  of  deeds,  90. 

delivery  in  escrow,  CO. 

conveyances  by  corporations,  91. 

subscribing  witnesses  to  deeds,  91. 

acknowledgment  or  proof  of  deeds, 

effect  of  failure  to  record  a  deed, 
91, 

alteration  of  deeds,  91,  92. 

boundaries,  92. 

when  may  create  estate  in  fee,  92. 

covenant  defined,  92. 

covenants  running  with  the  land, 
93. 

implied  covenants,  93. 

covenant  of  seizin,  91. 

covenant  for  quiet  enjoyment,  94. 

covenant  of  warranty,  94. 

leases,  94,  95. 

Inleresse  termini,  95. 

defeasance,  -95. 

leave  to  convey  land,  when  neces- 
sary, 95. 

redemption  of  land  sold  under  exe- 
cution, 96. 

eminent  domain,  97. 

abstracts  of  title,  97. 

right  to  original  deeds  on  convey- 
ance of  lands,  98. 

expenses  of  conveyance  and 
searching  title,  98. 

of  partnerships  regarded  as  per- 
sonalty in  equity,  153. 

dower  in  partnership  lands,  154. 

not  the  subject  of  bailment,  157. 

who  may  devise  real  property,  217. 

sale  of  real  property  of  decedent 
to  pay  debts,  240. 
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RECEIPT: 

conclusiveness  of  a  receipt  as  evi- 
dence of  payment,  127. 

may  be  contradicted  by  parol, 
479. 

RECEIVER  : 

complaint  in  action  by  a  receiver, 

284. 
action    against   receiver  without 

leave  of  court,  344. 
cases  in  which  a  receiver  may  be 

appointed  before  judgment,  368. 

KECORD : 

discharge  of  mortgage  from  record, 

67. 
effect  of  failure  to  record  a  deed, 

91. 
proof  of  records,  488. 

REDEMPTION  : 

of  lands  sold  under  execution,  96. 
REFERENCE : 

compulsory  reference,  373,  374. 

by  consent,  374,  375. 

what  is  a  long  account,  374. 

application  for  a  reference,  874, 
375. 

number  of  referees,  375. 

qualifications  of  referees,  375. 

oath  of  referee,  385. 

powers  of  referee  on  the  trial,  385. 

compelling  attendance  of  wit- 
nesses, 386. 

proceedings  on  the  reference,  386. 

report  of  referee,  387. 

judgment  upon  report  of  referee, 
411,  412. 

in  supplementary  proceeding,  430. 

RE-INSURANCE  : 

nature  of  the  contract,  198. 

RELEASE  : 

conclusiveness  of  a  release,  127. 
release  of  acceptor  of  a  bill,  190. 

RENT: 

ceases  on  destruction  of  demised 

premises,  60. 
defined,  75. 
rent-charge,  75. 
rent-seek,  75. 

RENUNCIATION  •- 

of  office  of  executor,  234. 

REPLEVIN  : 

pleading  wrongful  taking  or  deten- 
tion, 276. 
does  not  abate  on  death  of  party, 

;;r)0. 

requisition  to  replevy,  361. 


REPLY  :■ 

defined,  264. 

time  within  which  reply  must  be 

served,  299. 
when  necessary,  300. 

REPORT : 

of  referee,  387. 
RESTITUTION: 

on  appeal,  454. 
RETURN  : 

on  appeal,  451. 
REVERSION  : 

estates  in  reversion,  68. 
REVOCATION  : 

of  agency,  140. 

of  guaranty,  147. 

of  wills,  224. 

of  gifts,  112,  113. 


SALE: 

defined,  117. 

test  whether  a  contract  is  a  sale, 
117. 

when  the  title  passes,  118. 

conditional  sale,  118,  119. 

title  of  purchaser   from  fraudu- 
lent vendee,  119. 

by  a  thief  gives  no  title,  120. 
SEAL  : 

defined,  90. 

necessary  to  corporate  deed,  42. 

corporate  seal,  44. 

SEARCH  : 

of  title,  97. 
SEISIN : 

covenants  of  seisin,  94. 
SELF-DEFENSE: 

as  a   justification   for  homicide, 
10. 
SERVICE  : 

of  the  complaint,  288. 

of  the  answer,  289. 

of  the  reply,  299. 

of  papers  generally,  320. 

of  the  summons,  329. 

of  an  Injunction  order,  364. 

of   notice    of  appeal    to    county 
court,  449. 

of  a  subpaena,  481. 

of  notice  of  sale  on  foreclosure, 
433. 

of  order  for  examination  of  judg- 
ment debtor,  431. 

of  writ  of  habeas  corpus^  434. 


642 


INDEX. 


SHAM  ANSWER: 

striking  out  answer  as  sham,  303. 

SHELLT'S  CASE: 

rule  in  Shelly' s  case,  66. 

SLANDER: 

law  gives  compensation  in  dam- 
ages for  slander.  10. 

action  by  married  woman  for 
slander,  20. 

pleadings  in  action  for  slander, 
274. 

defenses,  274. 

SPECIAL  PROCEEDING: 
defined,  311. 
costs  in  special  proceedings,  406. 

SPECIFIC  PERFORMANCE; 

jurisdiction  of  courts  of  equity  to 

decree,  253. 
■when   specific    performance   will 

not  be  decreed,  254. 
of  contracts  within  the    statute 

of  frauds,  256. 
pro6f  to  authorize  decree,  257. 

STATUTES: 

statute  law,  2. 

decision  of  the  courts  as  constitu- 
tionality, 3. 
public  and  private  acts,  3. 
■when  statutes  take  effect,  4. 
inteipretation,  5,  6. 
pleading  statutes,  7,  269,  270. 

STATUTE  OF  FRAUDS : 

sales  of   goods    void    under    the 

statute,  122. 
contracts  for  work  not  within  the 

statute.  122. 
specific  performance  of  contracts 

within  the  statute,  256. 

STOPPAGE  IN  TRANSITU: 

nature  of  the  right  of  stoppage  in 

transitu,  121. 
when  tha  right  ceases,  121. 
right  exists  only  between  vendor 

and  vendee,  122. 

SUBSCRIBING  WITNESSES; 

when     necessary    to    contracts, 

490. 
competent  to  prove  capacity   of 

testator  or  grantor,  496. 

SUBSCRIPTION: 
of  pleadings,  267. 
of  the  summons,  425. 


SUBPOENA: 
defined,  480. 
to  produce  papers,  480. 
service,  480,  481. 

SUFFERANCE : 

tenancy  at  sufferance,  63. 

SUICIDE: 

effect  on  policy  of  life  insurance, 
212. 

SUMMONS  :     ' 

essential    parts    of   a   summons 

325. 
title,  325. 
subscription,  325. 
contents,  326. 
notice  to   accompany    summons, 

326. 
in  action  for  a  penalty,  327. 
in  action  for  divorce,  etc.  327. 
names  of  parties,  327. 
when  said  to  be  issued,  329. 
who  may  serve  a  summon^,  329. 
personal  service,  329. 
service  by  publication,  331. 
fraudulent  service.  332. 
proof  of  service,  332,  333. 
in  justice's  court,  385. 

SUNDAY : 

day  of  payment  of  note  due  on 
Sunday,  192. 

SUPPLEMENTAL  PLEADINGS  : 
301. 


SUPPLEMENTARY 
INGS: 


PROCEED- 


three  distinct  i-emedies  given' by 

the  Code,  426. 
right  to  resort  to  either  remedy, 

427. 
unqualified  nsfOt  to  examination. 

of  debtor,  427. 
examination  before  return  of  ex- 
ecution, 428. 
examination  of  third  person,  428. 
before  whom  instituted,  428. 
proceedings  in  case  of  disqualificar 

tion  of  judge,  428. 
examination  before  referee,  429. 
injunction  order,  429. 
warrant  for  arrest  of  debtor,  429. 
proceedings  on  examination,  430, 
service  of  order  for  examination. 

431. 
enforcement  of  orders,  431. 
termination    of   the   proceeding 

431. 
costs,  431, 432. 
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SURPLUSAGE : 
defined,  209. 

SURVIVORSHIP  : 

an  incident  of  joint  tenancy,  71. 
of  actions,  347. 


TAXATION  : 
of  costs,  406. 

TEMPORARY  ADMINISTRATOR: 
when  appointed,  238. 

TENANCY  IN  COMMON  : 

at  common  law,  69. 
under  the  Revised  Statutes,  70. 
conveyance  by  one  tenant,  71. 
severing  tenancy,  72. 
in  personal  property,  101. 
one  tenant  cannot  create  an  ease- 
ment, .506. 

TENDER : 

of  amount  of  mortgage  debt,  67. 

of  amount  of  a  pledge,  167. 

of  sum  due  on  contracts  generally, 

123. 
essentials  of  a  valid  tender,  124. 
tender  after  suit,  124. 
when  money  need  not  be  paid  into 

court,  125. 
tender  of  specific  articles,  125. 

TENEMENT : 
defined,  50. 

TERMS : 

of  court,  319,  323. 
TESTAMENT  :     (See  Will.) 

defined,  211. 

TIME  : 

allegations  of  time  in  pleading, 

271. 
extension  of  time  to  plead,  290. 
to  appeal,  440. 

TITLE: 

of  the  cause,  266. 
pleading  title  in  replevin,  275. 
of  the  summons,  325. 
to    personal    property,    how  ac- 
quired, 101. 

TORT: 

liability  of  husband  for  torts  of 

wife,  20. 
liability  of  infants  for  torts,  26. 
guardian  not  liable  for   tort    of 

ward,  31. 


TORT— Continued. 

liability  of  master  for  tort  of  ser- 
vant, 3o. 
.     liability  of  corporations  for  torts 
_  of  agent,  48. 
liability  of  principal  for  torts  of 

agent,  138. 
abatement  of  actions  for  tort,  348. 
reference  of  actions  in  tort,  374. 

TRADE-MARKS : 

right  to  exclusive  use  of  trade- 
marks, 103. 

TRIAL  : 

defined,  370. 

of  issues  of  law,  370. 

of  Issues  of  fact,  371,  373. 

by  referee ,  373. 

notice  of  trial,  376. 

proceedings  on  a  jury  trial,  378, 

385,  388. 
proceedings  on  trial  by  a  referee, 

385,  390. 
motions  for  new  trial,  390. 

TRUSTS  : 

under  the  Revised  Statutes,  77. 
resulting  trusts,  77. 
express  trusts,  78. 
termination  of  trust  estate,  78. 

TRUSTEE : 

conveyances  by  trustees,  73. 
on  death  of  trustee,  trust  vests  in 
the  supreme  court,  78. 


USE  AND  OCCUPATION  : 

when  a  landlord  may  recover  for, 

75. 

USES  AND  TRUSTS  : 

before    and    under    the    Revised 

Statutes,  77 

USURY: 

a  defense    as   against  bona  fide 
holder  of  a  note,  188. 

VACATION  : 

of  courts,  31 
VALUE : 

allegations  of  value  in  pleadings, 
272,  295. 

VARIANCE  : 

between  pleadings  and  proof,  310, 
466. 

VENUE : 

motion  to  change  venue,  353. 
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VERDICT  : 

deliberation  of  jury,  382. 

cannot  be  determined  by  lot,  383. 

general  and  special,  383. 

sealed.  383. 

rendition  of  verdict,  383,  384. 

entry,  384. 

subject  to  opinion  of  the  court, 

384. 
judgment  on  verdict,  411. 


VERIFICATION: 

of  pleadings,  277. 
WAIVER: 

of  demand  and  notice,  192. 

of  defect  in  complaint  by  omission 
to  take  objection,  292,  293. 

of  a  jury  trial,  872. 

WARRANTY: 

remedy  on  covenant  of  warranty, 

94. 
contracts  of  warranty  classified, 

120. 
express  warranties,  120. 
implied  warranty  of  quality,  120. 
implied  warranty  of  title,  121. 
damages  for  a  breach  of  warranty, 

130,  131. 
by  agent,  134. 

created  by  indorsement,  186. 
in    contracts    of  Insurance,   202, 

211. 
where  complaint  is  for  fraud,  no 

recovery  for  breach  of  warranty, 

287. 

WATER: 

rights  in  flowing  water,  76. 
WAY: 

right  of  way  defined,  73. 
how  acquired,  73. 
by  prescription,  74. 
by  necessity,  74. 
repair  of  ways,  74. 

WILLS: 

defined,  216. 

codicil  defined,  216. 

nuncupative  wills,  216. 

age  at  which  a  valid  will  may  be 

made,  25,  216. 
who  may  devise  real  estate,  217. 
testamentary  capacity,  217,  218, 
execution  by  a  person  who  cannot 

write,  217. 
mutual  will  of  husband  and  wife, 

505. 
by  a  mariied  woman,  220. 
holographs,  220. 
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statutory  requisites  to  the  valid 
execution  of  a  will,  220. 

signature  by   a  person  at  the  re- 
quest of  the  testator,  220. 

presence  of  subscribing  witnesses 
at  execution,  221,  222. 

publication,  221. 

statement  of  residence  of  witnes-- 
ses.  221. 

attestation  by  witnesses,  222. 

attestation  clause,  222 
•   attestation  by  legatee  or  devisee. 
223. 

competency  of  witnesses,  223. 

form,  language,  and  materials  em- 

■  ployed,  223. 

interlineations,  224. 

who  may  draw  the  will,  224. 

execution  of  codicil,  224. 

revocation  of  wills,  224,  225,  226. 

no  man  can  die   with  two  testa- 
ments, 224. 

effect  of  subsequent  on  prior  will, 
224,  225. 

devise  of  same   property   to  dif- 
ferent persons,  225. 

presumption    wliere    will  cannot 
be  found,  226. 

effect  of  marriage  subsequent  to 
will,  227. 

post  testamentary  children,  227. 

sale  by  testator  of  lands  devised, 
227,228. 

contract  to  convey  lands  devised, 
227,  228. 

re-publication  of  a  will,  229. 

curing  defects  in  attestation,  229. 

construction  of  will  and  codicils, 
229,  253. 

what  passes  by  a  devise  of  the 
testator's  "estate",  230. 

construction  of  the  word  "  goods  " 
230. 

will  of  personal  property  speaks 
from  death  of  testator,  230. 

words  to  constitute  a  devise  in 
fee,  230. 

use  of  the  word  "  heirs  ",  230. 

devise  or  bequest  void  for  uncer- 
tainty, 230. 

designation  of  devisee,  231. 

application  for  probate,  235. 

mistakes  in  wills  which  may  be 
relieved  against  in  equity,  252. 

construction  of  wills  in  equity, 
253. 

costs  in  action  to  construe  a  will, 
404. 

WITNESSES: 

to  wills,  222,  223. 


INDEX. 


545 


WITNESSES— ContinueoL 

compelling  witnesses  to  attend  a 
reference,  386. 

subpoenas,  480. 

liability  for  refusal  to  obey  a  sub- 
poena, 481. 

procuring  attendance  of  imprison- 
ed witness,  481. 

procuring  deposition  of  absent 
witness,  481. 

competency  of  witnesses,  482. 

oath,  483. 

exainination,  484. 

34 


WITNESSES— Contmwed 
impeacbment,  485. 
privilege  of  witness  to  refuse  to 

answer,  486,  487. 
taxing  fees  of  witnesses,  408. 

WEIT: 

state  writs,  434. 
of  habeas  corpus,  434. 
of  prohibition,  434. 
of  mandamus,  435. 
of  certiorari,  435. 


y 


'if 


